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ADVERTISEMENT. 

Several  Additions  and  Alterations  have  been 
made  in  the  present  Edition  of  the  following 
Treatise.  Some  Parts  of  the  Work,  which  ap- 
peared to  be  treated  in  too  concise  a  manner^ 
have  been  enlarged,  and  the  whole  has  been 
carefully  revised.  In  consequence  of  the  length 
of  Time,  which  the  former  Edition  took  in  passing 
through  the  Press,  many  Cases  had  been  reported 
before  its  publication,  which  it  was  not  possible 
to  introduce;  these,  and  the  other  Cases  upon 

* 

the  subject  down  to  the  present  period,  are  now 
inserted. 

Middle  Temple, 
May  19.  1815. 
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TREATISE 


ON   THM 


LAW    OF    EVIDENCE. 


-sas 


PART  THE  FIRST. 


THE  arrangement,    which  has  been  adopted  in  tlie  Pimofthe 
following  Treatise,  is  that  which  appeared  the  most 
simple  and  perspicuous.     The  work  consists  of  two  parts; 
the  former,  relating  to  parol  or  unwritten  evidence;  the 
latter,  to  written  evidence.     The  subject  of  the  first  chap- 
ter is  the  method  of  compelling  the  attendance  of  witnesses 
for  the  purpose  of  being  examined ;  and  the  five  succeed- 
ing chapters  treat  of  the  causes,  which  render  witnesses  in- 
competent    In  these^   the  writer  has  inquired  into  the 
several  objections  to  witnesses,  arising  from  want  of  reason  ' 
or  understanding,  from  defect  of  religious  principle,  from 
conviction  of  certain  crimes  or  from  infamy  of  character, 
from  interest,  and  lastly  that  arising  from  the  relation 
which  subsists  between  a  client  and  his  counsel  or  his 
solicitor.     After  ascertaining  whether  the  witness  is  com- 
petent to  give  evidence,  the  next  question,  that  arises,  is, 
what  evidence  ought  to  be  given,  and  how  the  witness 
ought  to  be  examined.    The  seventh  chapter,  therefore, 
treats  of  the  geneiral  nature  of  proofe;  and  the  eighth,  of 
the  r^;ular  mode  of  examining  a  witness.    And  the  firrt 

B  part 


1  Attendance  of  Witnesses.  [Ch.  i . 

part  then  concludes  with  an  inquiry  into  bills  of  exception 
and  demurrers  to  evidence. 

The  second  part,  which  relates  to  written  evidence, 
treats  of  records,  of  the  admissibility  of  verdicts,  and 
judgments,  and  other  judicial  proceedings,  and  of  the 
manner  in  which  they  are  to  be  regularly  proved.  Public 
writings,  not  of  a  judicial  nature,  and  the  inspection  of 
such  writings,  are  next  considered ;  after  which,  follows  an 
inquiry  into  the  proof  of  private  writings,  the  requisite  of 
stamps  on  written  instruments ;  and,  lastly,  into  the  ad- 
missibility of  parol  evidence  by  which  written  instruments 
may  be  explained  or  varied. 


CHAP.  1. 

On  the  Attendance  of  Witnesses. 

t^c\^\zu7r.  X**^  process*  which  courts  of  law  have  instituted  for 

the  purpose  of  compelling  the  attendance  of  witnesses, 
is  by  the  writ  of  subpoena  ad  testificandum.  This  writ 
comfliands  the  witness  to  af^ear  at  the  trial  to  testify  what 
he  knows  in  the  cause,  under  die  penalty  of  i  ooL  to  be 
forfeited  to  the  kuig.  And  the  stat.  5  Eliz.  c.  9.  s.  I2. 
gives  an  additional  remedy  by  enacting,  diat,  **  if  any  p^- 
son  (upon  whom  any  process  out  of  a  court  of  record  shall 
be  served,  to^estify  concerning  any  cause  or  matter  de- 
pending there,  and  having  tendered  to  him  according  to 
his  count^ance  or  calling  such  reasonable  sum  of  money 
for  his  costs  and  charges,  as  with  regard  to  the  distance  of 
the  place  is  necessary  to  be  allowed,}  do  not  appear  accord* 
ing  to  the  tenor  of  the  process,  not  having  a  lawful  and 
reasonable  cause  to  the  contrary ;  be  shall  forfeit  for  every 
such  c^enoe  loL,  and  yield  such  further  repompence  to  the 
party  grieved,  as  by  the  discretion  of  the  judge  of  the  comt, 
out  of  which  the  process  issues,  shall  be  awarded." 

No 


Ch,  I.J  Attendance  of  Witnesses. 

No  witness  is  bound  to  appear  in  civil  cases,  unless  his 
reasonable  expences,  for  going  to  and  returning  from  the 
trial,  be  tendered  him  at  the  time  of  serving  the  subpoena; 
nor,  if  he  appears,  is  he  bound  to  give  evidence,  till  such 
charges  are  actually  paid  or  tendered  (i),  except  he  reside 
within  the  bills  of  mortality,  and  be  summoned  to  give  evi- 
dence within  them  (2).  The  necessi^  of  this  previous 
tender  arises  from  the  special  provision  in  the  act  of  Elisa- 
beth before  cited. 

If  a  necessaiy  witness  is  brought  over  from  a  foreign 
country  after  the  commencement  of  an  action,  and  gives 
evidence  at  the  ^ial,  the  reasonable  expences  of  his  passage 
over,  and  of  his  subsistence  here  pending  the  action,  will  be 
allowed  on  the  taxation  of  costs.  This  point  was  deter- 
mined by  the  Court  of  Common  Fleas  in  the  case  of  Cotton 
V.  Witt  (3);  in  which  case,  it  may  be  proper  to  observe, 
an  application  had  been  made  to  the  opposite  party  for  his 
consent  to  the  examination  of  the  witness  on  interrogato- 
ries, which  had  been  refused.  In  the  taxation  of  costs  in 
that  case^  the  expences  of  the  witness's  return  to  his  own 
country  after  tiSe  Uial  were  not  allowed.  According  to  the 
report,  little  notice  appears  to  have  been  taken  of  that 
point  i  and  na  reason  seems  to  have  been  stated  for  making 
the  distinction.  The  allowance  of  expences  in  the  case  of 
foreign  witnesses  is  from  analogy  to  the  common  case  of 
witnesses  resident  in  this  country;  and  there^  on  the  tax- 
ation of  costs,  the  expences  are  allowed  for  the  witness's 
return  to  his  place  of  residence,  as  well  asfor  his  journey  to 
the  place  of  trial.  And  it  should  seem,  from  the  reported 
opinion  of  the  present  Chief  Justice  of  the  Court  of  Com- 
mon Fleas  in  the  later  case  of  Sturdy  v.  Andrews  (4),  that, 
when  a  witness  is  brought  over  from  a  foreign  country  after 
the  commencement  of  an  action,  the  expences  both  of  his 

(1)   ClMipraui  Y.  PoyntoD,  1  Stra.  (a)' 3  BIic.  Com.  369.    Tidd»Prac. 

1150.     13  East,  16.  n.0.  S.C.  more  8«j. 

ii%  cttted.  Bowlet V.  lohnfim,  i  Bhc.  (3)  4  Tiunt.  SS» 

Rep. 36.  FiiUtff  f.Pnmioe,  i  H. Blac.  (4)  4  Tiuit. 699. 
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coming  to  this  country  and  of  his  return  ought  to  be  allowed 
in  the  taxation  of  costs.  But  such  costs  will  not  be  allowed, 
if  the  witness  has  been  brought  over  from  abroad  jjrevious 
to  the  commencement  of  the  action  ( i ),  or  if  the  witness, 
being  in  the  country,  was  detained  here  for  the  purposes  of 
the  trial  (2) ;  in  those  cases,  the  court  will  only  allow  the 
expences  for  the  witness's  subsistence  here  during  the 
action. 

As  only  four  witnesses  can  be  included  in  one  writ  of 
subpoena  (3),  several  writs  are  frequently  necessary.  In 
order  to  save  expence,  it  is  settled,  that  leaving  a  ticket, 
containing  the  substance  of  the  writ,  will  be  as  effectual 
as  the  vnrit  itself;  but  the  writ  ought  to  be  shewn  (4).  The 
writ  or  ticket  should  be  served  personally  on  the  wit- 
ness (5),  and  in  reasonable  time  before  the  day  of  trial,  that 
he  may  suiier  the  less  inconvenience  from  his  attendance  on 
the  court  (6).  Notice  to  a  witness  in  London,  at  two  in 
the  afternoon,  requiring  htm  to  attend  the  sittings  at  West- 
minster in  the  course  of  the  same  evening,  has  been  held  to 
be  too  short  ^7).  If  the  witness,  whose  attendance  is  re- 
quired, be  a  married  woman,  it  will  be  necessary  to  serve 
the  subpoena  upon  her  personally,  and  the  tender  of  the  ex- 
pences should  be  made  to  her  and  not  to  her  husband  (8). 
If  a  cause  appointed  for  one  sitting  be  made  a  remanet, 
the  subpoena  must  be  re-sealed  and  re-served.  (9) 

If  a  witness,  who  has  been  duly  served  withthe  writ,  and 
has  had  a  tender  of  the  reasonable  expences,  omits  to  at- 
tend at  the  trial  without  a  sufficient  cause,  he  is  liable  to  be 
proceeded  against  in  one  of  three  ways :   i.  By  attachment, 

(i)  Schimmel  v.Lousida,  4  Taunt.  (5)  Smalt  v.  VVhitmill,  a  Str«.  1054. 

(>9S'  Wakefield**  case,  Re{>.  tcaip.  Hard.jxj. 

{%)    Sturdy   v.  Andrews,  4  Taunt.  S.  P. 

697-  (6)  Hammond  v.  Stewart,  i  Stra.509. 

U)  Cowp.  846.  (7)  %  Tidd.  Pr.  807.,  5th  edit. 

(4)  Goodwin  V.  West,  Cr0.Car.5aft,  (8)  Cro.  EL  laa.    z  Jon. 430. S.  P. 

540.  Maddisoo  v.  Shore»  5  Mod.  ^SS'  (9)  Sydenham  v.  Rand,  %a  O.  3.  K.  B» 

S.  P.  cited  from  MS.  in  %  Tidd.  Pr.  806. 
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ioT  a  contempt  of  the  process  of  the  court  ( i ) ;  2.  By  a  spe* 
cial  action  on  the  case  for  damages,  at  common  law  (a) 
3.  By  an  action  on  the  stat.  5  Eliz.  c»9.  s.  12.  for  the  pe- 
nalty of  lol.,  and  also  for  the  further  recompence  recover- 
able under  tliat  statute.     This  action  for  a  further  recom- 
pence will  not  lie,  unless  the  amount  has  been  previously 
assessed  by  the  court  out  of  which  the  process  issued:  nei-^ 
ther  the  jury  nor  the  judge  at  nisi  prius  being  competent  to 
make  the  assessment  (3).     When  the  assessment  has  been 
made,  an  action  of  debt  will  lie.     But  the  more  usual  way 
is  to  proceed  by  attachment.     And  in  order  to  ground  this 
summary  way  of  proceeding,  it  is  not  only  necessary  to 
shew  an  ill  motive  in  the  witness,  or  negligence  and  inat- 
tention to  the  process  of  the  court,  but  also  to  prove  that 
the  witness  was  personally  served  (4),  and  that  his  reason- 
able expences  were  paid  or  tendered  at  the  tune  of  the  aer-^ 
vice  of  the  subpoena.  (5) 

It  has  been  laid  down,  that  it  is  not  the  practice  of  the^ 
Court  of  Common  Pleas  to  grant  an  attachment  against  a 
witness  for  non-attendance,  but  that  they  leave  the  party 
injured  to  his  remedy  at  law  (6).  However  several 
cases  (7),  in  which  the  court  has  refused  an  attachment 
under  special  circumstances,  seem  to  shew  that  the  general 
rule  is  the  same  in  the  Common  Pleas  as  in  the  Court  of 
King's  Bench. 

The  witnesses,  as  well  as  the  parties  in  a  suit,  are  pro^ 
tected  by  courts  of  justice,  and  privileged  from  arrest,  eundo  ' 
morando  et  redeimdo  (8).     And  in  ordinary  cases  it  is  not 
necessary  for  the  protection  of  a  witness,  that  he  should  have-, 
been  served  with  a  subpoena,  if  upon  application  to  him  ho 

(1)  I  Stra.  510.     aStra.810. 1054.  Fletcher,  cited  13  EasL  ifi.     Huffe  v. 

1150.    Cowp.846.    Doug.  561.  Fowke,  Barnes,  33. 

(4)  Pearson  v.Ues,Doug.56x.  (7)    &od*>e    ▼•  Tichel,  Barn.  35. 

(3)  lb.   See,  ante,  p.  a.  Stretch  v.  Wheeler,  do.  497-    ^^^^^  v- 

(4)  2  Stra.  1054.  Prentice,  zRBI.  49.      BlandfMtl  ▼• 
C5)  Ante,  p.  %.  Detaitet,  5  Taunt.  a6o. 

(6>  Par    Wright,  J.   in  Ryder  v.         (8)  Lightfoot  ?.  Camtron,  a  Blac. 

Hep.  1113. 
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consented  to  attend  without  one  (i).  A  reasonable  time  is 
allowed  to  the  witness  for  going  and  returning;  and,  in 
making  the  allowance,  the  courts  are  disposed  to  be  libe- 
ral (2).  This  privilege  has  been  extended^  to  a  party  in  tbe 
suit  attending  an  arbitrator  under  an  order  of  ni^  prius  (3). 
And  so  a  bankrupt,  attending  a  meeting  of  commissioners 
in  pursuance  of  a  notice,  is  during  his  attendance  protected 
from  arrest  at  the  suit  of  a  creditor  (4),  the  commissioners 
being  assembled  under  the  authority  of  an  act  of  parlia- 
ment, and  sitting  as  a  court  for  the  administration  of 
justice. 

Commissioners  of  bankrupt,  by  stat  i  J.i.  c.  15.  8.io. 
are  empowered  to  issue  their  warrant  and  apprehend  per- 
sons, who,  after  a  sufficient  warning  given  to  them,  refuse 
to  oome  and  appear  before  them  to  be  examined,  not  hav- 
ing any  lawful  impediment  for  such  refusal.  And  by 
section  1 1.  of  the  same  act,  witnesses  sent  for  by  the  com- 
missioners .  shall  have  such  costs  and  charges,  as  the  com- 
missioners shall  think  fit.  It  has  been  determined,  that  it 
is  not  necessary,  under  this  section,  to  tender  a  witness,  at 
the  time  of  summoning  him,  the  expences  of  his  journey ; 
although,  if  he  be  in,  fact  without  the  means  of  taking  the 
journey,  it  may  be  an  excuse  for  not  obeying  the  sum- 
mons (5).  The  necessity  of  a  previous  tender  of  expences, 
in  the  case  of  a  witness  who  is  subpoenaed  to  attend  at  a 
trial,  arises  from  the  special  provision  of  the  stat.  5  Eliz. 

c.  9*  6. 1 2. 

By  tbe  stat.  5  G.  2.  c.30.  s.  6.  it  is  enacted,  that,  in  case 
a  bankrupt  is  in  execution  or  cannot  be  brought  before  the 
commissioners,  the  acting  commissioners  shall  attend  the 
bankrupt  and  take  his  discovery :  but  as  this  attendance  on 

(i)  I/d.  Kenyoo  C.J.  in  Arding  v.  (4)  Arding  v.  Flower,  ST.  R.  534. 

Flower,  8  T.  R.  s^6.  2  Blac.  Rep.  1 14a.   Kinder  v.  Winiims, 

(a)  a  Blac.  Rep.  1113.      Hatch  v.  4  T.  R.  377.    Spence  v.  Stuart,  3  Eait, 

Blisset,  Gilb.  Cas.  308.,  cited   2  Stra.  89.    Ex  parte  firne,  x  Ves.  5c  Beam. 

986.     I3£ast,  x6.  n.  (a).  316. 

C3)  Spencer.  Stuart,  3  East,  89.  (j)  Battyev.Greslej,  S  East,  319. 
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the  bankrupt  in  prison  has  been  found  to  be  exiremdy  ii^ 
convenient,  it  is  now  provided  by  stat  496. 3.  ciai* 
s.  1 3.  that  bankrupts  charged  in  execution  are  to  be  brought 
before  the  coamussioners  to  be  examined  by  thenif  in  the 
same  manner  as  bankrupts  in  custody  on  mesne  process : 
and  the  warrant  of  the  commissioners  is  an  indemnity  to 
the  keeper  of  the  prison. 

The  general  indosure  act,  staL  41  6.3.  c  109*  s.  33,34. 
gives  commissioners  a  power  to  summon  in  writing  any 
person  within  a  certain  distance  to  appear  before  them  and 
to  be  examined,  and  subjects  them  to  a  penalty,  in  case 
they  refuse  to  appear. 

The  means  of  compelling  the  attendance  of  witnesses,  in  Attendanct 
criminal  cases,  are  of  two  kinds  (i):  first.  By  process  of 
subpcena;  or,  secondly,  the  justice  or  coroner,  who  takes 
the  information  of  the  witnesses,  may,  at  the  time  of  taking 
iU  or  at  any  time  before  the  trial,  bind  them  over  to  appear, 
and,  if  they  refuse  to  come  or  to  be  bound  over,  may  com- 
mit them  for  *a  contempt:  and  this  is  the  ordinary  and 
more  effectual  method. 

In  prosecutions  for  misdemeanors  the  defendant  has  been ' 
firom  the  earliest  times  allowed  the  writ  of  subpoena :  but 
prisoners  had  no  right,  by  the  common  law,  to  this  process 
in  capital  cases  (2),  without  the  special  order  of  the  court. 
Formerly  a  prisoner  was  put  upon  tus  trial  under  a  twofold 
disadvantage ;  he  was  unable  to  compel  the  attendance  of 
witnesses,  and,  if  they  voluntarily  attended,  their  evidence^ 
not  being  given  on  oath,  met  with  less  credit  tihan  the  evi- 
dence on  the  part  of  the  prosecution.  But  by  stat.  7  W.  3. 
c.  3*  s.  7.,  all  persons  indicted  for  any  high  trtason,  whera- 
by  corruption  of  Idood  may  ensue,  shall  have  the  like  pro- 
cess of  the  court,  where  they  shall  be  tried,  to  compel  their 
witnesses  to  appear  for  them,  as  is  usually  granted  to  oom- 

( z)  %  Half  P.  C.  aSx.  (a)  %  Hawk.  P.  C.  46,  i.  17. 
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pel  witnesses  to  appear  against  them.  And  now,  as  the 
Stat.  I  Ann.  st.  i*  c.  9.  s.  3.  enacts,  that  all  witnesses  on 
behalf  of  a  prisoner,  on  a  trial  for  treason  or  felony,  shall 
be  sworn  in  the  same  manner  as  witnesses  for  the  crown, 
and  be  liable  to  all  the  penalties  of  perjury,  process  may  be 
taken  out  against  them  in  any  case  whatever.  ( i ) 

In  order  to  provide  for  the  appearance  of  witnesses,  to  an- 
swer in  cases  where  warrants  are  not  usually  issued,  and  to 
give  evidence  in  criminal  prosecutions  in  any  part  of  the 
United  Kingdom,  it  is  enacted  by  a  late  act  of  parliament, 
Stat.  45  G.  3*  c*  92.  6.  3.,  that  the  service  of  a  writ  of  subpoena 
or  other  process  in  any  part  of  the  United  Kingdom  shall 
be  as  effectual  to  compel  his  appearance  in  any  other  part, 
as  if  the  same  had  been  served  in  that  part  where  the  person 
is  required  to  appear.  And  if  the  person  served  does  not 
appear,  the  court,  out  of  which  the  process  issued,  may 
transmit  a  certificate  of  the  default  in  the  manner  specified 
by  the  act,  and  the  court  to  which  the  certificate  is  trans- 
mitted may  punish  the  person  for  his  default,  as  if  he  had 
refused  to  appear  to  process  issuing  out  of  that  court. 


tion. 


Compensi-  In  civil  proceedings,  as  we  have  seen,  a  witness  is  not 
obliged  to  attend,  unless  his  expences  are  duly  tendered ; 
but,  in  criminal  prosecutions,  the  demands  of  public  justice 
supersede  every  consideration  of  private  inconvenience,  and 
witnesses  are  unconditionally  bound  to  appear.  On  the 
other  hand,  it  is  reasonable  and  highly  expedient,  that, 
when  they  attend  on  behalf  of  the  publif,  a  fair  compensa- 
tion should  be  given  them  for  tlidr  trouble  and  necessary 
expence.  Formerly,  however,  the  law  provided  no  means 
for  reimbursing  them ;  a  defect  in  our  judicial  administrar 
tion,  which  was  at  length  remedied  by  stat  27  G.  2.  c  3. 
s.  3.  This  statute  enacts  that  "  when  any  poor  person 
shall  appear  on  recognizance  to  give  evidence  against 
another  accused  of  grand  or  petit  larceny  or  other  felony,, 

(i)  %  Hawk.  P.  C.  C.46.  E.  17, 
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the  court  may  on  the  oath  of  sach  person,  and  on  consi- 
deration of  his  circumstances,   in  open   court   order  the 
treasurer  of  the  county  or  place,  in  which  the  offence  shall 
have  been  committed,  to  pay  such  sum  of  money,  as  to  the 
court  shall  seem  reasonable^  for  his  time,    trouble,   and 
expence."     As  this  statute  extended  only  to  poor  persons 
who  appeared  on  recognizance,  and  not  to  such  as  appeared 
on  subpoena  to  give  evidence,  it  was  afterwards  deemed 
reasonable  by  the  legislature,  that  every  person  so  appear- 
ing on  recognizance  or  subpoena  should  be  allowed  his  rea- 
sonable expences,  and  also,  in  case  of  poverty,  a  satisfac- 
tion for  his  trouble  and  loss  of  time.      The  stat.  18  G.  3. 
c  19.  s.  8.  therefore  enacts  that    ^  where  any  person  shall 
appear  on  recognizance  or  subpoena  to  give  evidence  as  to 
any  grand  or  petit  larceny  or  other  felony,  whether  any  bill 
or  indictment  be  preferred  or  not  to  the  grand  jury,  it  shall 
be  in  the  power  of  the  court  (provided  the  person  shall,  in 
the  opinion  of  the  court,  have  honijide  attended  in  obedi- 
ence to  such  recognizance  or  subpoena,)  to  dfe'der  the  trea- 
surer of  the  county  or  division,  in  which  the  ofience  shall 
have  been  committed,  to  pay  him  such  sum  as  to  the  court 
shall  seem  reasonable,  not  exceeding  the  expences  which  it 
shall  appear  to  the  court  the  said  person  was  bondjide  put 
unto,  by  reason  of  the  said  recognizance  and  subpoena, 
making  a  reasonable  allowance,  in  case  he  shall  appear 41^ 
be  in  poor  circumstances,  for  trouble  and  loss  of  tim«i'' 

In  some  cases  a  subpoena  can  have  no  effe6l,  as  where  witnetioa 
the  witness  is  in  custody,  or  on  board  a  ship  under  the  ^p-t>our^ 

*  ,  or  in  cus* 

command  of  an  officer,  who  refuses  to  allow  his  attendance,  tody. 
The  course  then  is  to  sue  out  a  writ  of  habeas  corpus  ad 
testificandum ;  for  which  purpose  application  ought  to  be 
made  to  the  court  or  judge,  upon  affidavit  of  the  party 
applying,  stating  that  he  is  a  material  witness  (i);  and,  in 
case  of  his  being  on  board  a  ship,  that  he  is  willing  to 
attend  (2).     Upon  this  application  the  court  in  its  discre- 

(i)  Lay tt*8  case,  ForteK,  396.  (2}  Rcddam'»  case,  Cowp.  672. 
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don  will  make  a  rule,  or  the  judge  will  grant  his  fiat  for  a 
writ(i),  which  is  then  sued  out,  signed,  and  sealed  (2). 
The  writ  should  be  left  with  the  sherifF  or  other  officer, 
who  will  then  be  bound  to  bring  up  the  body,  on  being 
paid  his  reasonable  charges.  If  the  witness  be  a  prisoner 
of  war,  he  may  be  examined  by  consent  on  interrogatories^ 
but  cannot  be  brought  up  without  an  order  from  the 
secretary  of  state.  ( 3 ) 

It  has  been  doubted  whether  persons  in  custody.could 
be  brought  up  as  witnesses  by  writ  of  habeas  corpus  to 
give  evidence  before  any  other  courts  except  those  at 
Westminster:  but  now  by  stat  43  6.  3.  c.140.  it  is 
enacted,  that  a  judge  of  either  of  the  courts  may,  at  his 
discretion,  award  such  writ  for  bringing  a  prisoner,  de- 
tained in  any  goal  in  England,  before  a  court  martial,  or 
before  commissioners  of  bankrupt,  commissioners  for  au- 
diting the  public  accounts,  or  other  commissioners  acting 
by  virtue  of  any  royal  commission  or  warrant. 

Witness  When  a  material  witness  resides  abroad,  or  is  going 

abroad,  and  cannot  attend  at  the  trial,  the  party  requiring 
his  testimony  may  move  the  court  in  term  time,  or  may  apply 
to  a  judge  in  vacation  for  a  rule  or  order  to  have  him  exa- 
fliined  on  interrogatories  de  bene  esse  before  one  of  the  judges 
of  the  court,  if  the  witness  reside  in  town,  or,  if  he  reside 
in  the  country  or  abroad,  before  commissioners  specially 
appointed  and  approved  by  the  opposite  party  (4).  The 
rule  or  order  for  such  examination,  which  is  only  secondary 
evidence,  cannot  be  obtained  without  the  consent  of  both 
parties.  And,  though  the  court  cannot  compel  the  other 
paity  to  consent,  yet,  if  necessary,  it  will  assist  the  party 
applying  by  putting  off  the  trial,  (that  there  may  be  an 
opportunity  of  filing  a  bill  in  equity,)  until  the  consent  is 
obtamed,  or  the  witness  returns:   and  if,  after  aU,  the 

(i)  Barbage'c  case,  3Bun'.X440.  (3)  Forly  v.Nevnham,ftDoug.4i9. 

(2 )  Tidd.  Pr.  73y.  (4)  %  TWd.  Pr.  tis. 

dafendant 
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defendant  should  reiuse,  the  court  will  not  give  him  jttdg^ 
ment  as  in  case  of  a  nonsuit,  (i) 

When  a  party,  after  obtaining  leave  bjr  consent,  exa> 
mines  witnesses  abroad  on  depositions,  he  will  not  be  en- 
titled to  any  allowance  in  the  taxation  of  costs  for  the 
ezpence  of  taking  the  depositions,  although  he  may  pro- 
ceed in  the  action  (2).  The  same  rule  prevails  in  the 
court  of  chancery :  if  a  party  applies  to  that  court  for  a 
commission  to  examine  witnesses,  he  must  pay  the 
expences. 

Before  the  court  wiU  consent  to  put  off  the  trial  on 
account  of  the  absence  of  a  material  witness,  it  requires  to 
be  satisfied,  that  injustice  would  be  done  by  refusing  the 
application,  and  that  the  party  who  makes  the  application 
has  not  conducted  himself  unfairly,  nor  been  the  cause  of 
any  improper  delay.  (3).  The  rule  will  not  be  granted 
where  the  testimony  of  the  witness  is  intemlid  to  set  up 
an  odious  defence,  (as,  that  the  plaintiff  is  slave  to  the 
defendant,  and  therefore  could  not  recover  in  the  actiout 
or  that  he  is  an  alien  enemy  (4),  &c):  nor  will  it  grant  the 
rule  for  the  purpose  of  giving  the  defendant  an  opportunity, 
which  he  has  once  lost  by  his  own  neglect,  of  applying  to 
a  court  of  equity  for  a  commission.  (5) 

Where  a  cause  of  action  has  arisen  in  India,  or  any 
offimce  has  been  committed  there^  which  is  tried  in  this 
country,  the  evidence  of  witnesses  resident  in  India  may  be 
obtained  in  the  manner  prescribed  by  stat.  13  G.  3.  c.  ($3. 
s,4o.  and  s«44* 

If  a  witness  has  in  his  possession  any  deeds  or  writinira,  Sui>p<ena 
which  are  thought  necessary  at  the  trial,  a  special  clause 

(x)  FttrlyT.Newnham,ftDouf.4i9*  (j)  Saunders  ▼.  Pitman,  i  Bos.  Be 

Mottyn  V.  Fabrigas,  Cowp.  174-    CaU  Pull  3.^. 

Uatdv.Vaughan,  1B0S.&  Poll.  MI.  (4j  Robinson  ▼.  Smyth,  z  Boa.  ft 

(a)  Scephena  v.  Crichton,  %  Eaat,  A59.  Pull  454. 

Taylor  v.  Roy.  Ei,  Ass.  Comp ,  8  Eatt,  (5)  Caniard  ▼.  Vaoghao,  i  Bos.  fc 

393.  Pua.»ia. 

must 
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musUbe  inserted  in  the  subpona,  called  a  duces  tectan,  com- 
manding him  to  bring  them  with  him*  When  the 
writings  are  in  possession  of  the  adverse  party  or  his  at- 
torney, notice  should  be  given  to  produce  them,  and  if 
after  proof  of  a  reasonable  notice  they  are  refused,  se- 
condary evidence  of  the  contents  will  be  admitted .  It 
is  not  necessary  to  give  notice  to  the  defendant  himself: 
giving  it  to  his  attorney  will  be  sufficient,  even  in  penal 
a6lions.  ( i ) 

This  writ  of  subpoena  duces  tccurrij  as  well  as  the  other 
writ  of  subpoena  ad  testificandum^  is  compulsory  upon  the 
witness.  And  though  it  will  be  a  question  for  the  consi- 
deration of  the  judge  at  the  trial,  whether  in  any  parti- 
cular case  the  actual  production  of  writings  should  be 
enforced,  yet  the  witness  ought  always  to  have  them  ready 
to  be  produced,  if  required,  in  obedience  to  the  judicial 
mandate  (2).  From  the  earliest  times,  our  courts  of  com- 
mon law,  in  order  to  give  effect  to  their  proceedings,  have 
resorted  to  these  compulsory  measures  for  the  production 
of  evidence,  measures  obviously  essential  to  the  existence 
and  constitution  of  courts  of  justice. 

(i)  Attoroey-General  v.  Le  Mer-         (»)  Ameyv.Loog,  9£as(»4S5* 
chant,  iT.  R.  aoj.  n.    Cates  q.  t.  v. 
Winter,  3  T.R,  306. 
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CHAP.  II. 

Of  ike  Incompetency  of  Witnesses  from   Want  of  Under- 

standing. 

"fTTHEN  a  witness  appears,  he  must  be  regularly  sworn, 
^  ^  unless  an  objection  is  made  to  his  competency.  An 
exception  to  the  credibility  of  a  witness  cannot  exclude  him 
from  being  sworn.  The  exception  of  kindred,  for  ex- 
ample, although  it  is  a  good  cause  of  challenge  against  a 
juror,  is  not  an  objection  to  the  competency  of  a  witness ; 
a  fiither  is  a  competent  witness  for  or  against  his  son,  and 
a  master  for  his  servant,  or  the  servant  for  his  master. 
Such  exceptions  may  afiect  the  credibility,  but  they  do  not 
a£fect  the  competency  of  witnesses. 

As  it  is  the  province  of  the  jury  to  consider  what  degree 
of  credit  ought  to  be  given  to  evidence,  so  it  is  for  the  court 
alone  to  determine  whether  a  witness  is  competent,  or  the 
evidence  admissible.  Whether  there  is  any  evidence^  is  a 
question  for  the  judge:  whether  it  is  si^Scient,  is  for  the 
jury(i).  And  whatever  antecedent  facts  are  necessary  to 
be  ascertained,  for  the  purpose  of  deciding  the  question  of 
competency,  as,  for  example,  whether  a  child  understands 
the  nature  of  an  oath  -—  or,  whether  the  confession  of  a 
prisoner  was  voluntary  —  or,  whether  declarations,  offered 
in  evidence  as  dying  declarations,  were  made  under  the 
immediate  apprehension  of  death  —  these,  and  other  &cts 
of  the  same  kind,  are  to  be  determined  by  the  court,  and 
not  by  the  jury. 

By  the  law  of  England  the  objections  to  the  compe- 
tency of  witnesses  are  fourfold.     The  first  ground  of  in* 
'  competency  is  want  of  reason  or  understanding :  a  second 

(i)  Per  BiiUer  J.,  Coinp.  of  Carpeotcrsi  Ice.  ▼.  Hajrward,  Doog.  575.  Bull. 
N.P.a97. 

ground 
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ground  is  defect  of  religtous  principle:    a  third  ground 
arises  from  conviction  of  certain  crimes,  or  Irom  in&my  of 
character :  the  fourth  and  most  general  cause  of  inc(mi- 
'  petencj  is  interest.     Either  of  these  grounds  of  incom- 

petency will  exclude  the  witness  from  giving  any  kind  of 
evidence.  **  I  find  no  rule  less  comprehensive  than  thisy" 
said  Mr.  Justice  Lawrence,  in  the  case  of  Jordaine  v. 
Lashbrooke(i),  <<  that  all  persons  are  admissible  witnesses, 
who  have  the  use  of  their  reason,  and  such  religious  belief 
as  to  feel  the  obligation  of  an  oath,  who  have  not  been 
convicted  of  any  infamous  crime,  and  who  are  not  influ* 
enced  by  interest." 

An  inquiry  into  these  several  causes  of  inoompetoicy 
forms  the  subject  of  the  four  following  chapters. 

First,  as  to  incompetency  for  want  of  understanding; 

Persons,  who  have  not  the  use  of  reason,  are  from  their 
infirmity  utterly  incapable  of  giving  evidence :  as  perscms 
insane,  idiots,  and  lunatics  under  the  influmce  of  their 
malady  (2}.  But  lunatics  and  other  persons,  who  are  sub- 
ject to  temporary  fits  of  insanity,  may  be  witnesses  in  dieir 
lucid  intervals,  if  they  have  sufiiciently  recovered  their 
understandings  (3).  And  a  person  bom  deaf  and  dumb 
is  not  on  that  account  incompetent,  but,  if  he  has  sufficient 
understanding,  may  give  evidence  by  signs  with  the  assist- 
ance of  an  interpreter.  (4) 

CUUrtn.  A  witness  must  not  only  have  a  competent  share  of 

reason,  but  also  know  the  nature  of  an  oath:  <^iidren, 
therefore,  who  are  not  able  to  understand  its  moral  obli- 
gation, cannot  be  examined  (5).  There  seems  to  be  no 
precise  age  fixed,  at  which  infants  are  excluded  from  being 

(l)  7T.R.610.  (4)  Ruston*!  caie,  xI^adi,Cr.C. 

{%)  Co.  Lit.  6.  b.    6  Com.  Dig.  tie.  455. 

«  Tcaimoigne,"  A.  i.  (j)  Com.  D%.  lb.    BttIL  N.  P.  »93. 

(3)  Com.Dig.  Ih.  GUb.  £v.  13a 

wit- 
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witoesws.  At  one  time^  indeed,  their  age  was  comidered 
as  the  criterion  of  their  competency;  and  it  was  a  g«iend 
nde^  that  none  could  be  admitted  ander  the  age  of  nine 
years,  very  few  under  ten  (i) ;  which  was  in  some  measure 
denying  them  the  protection  of  law  against  secret  acts  of 
violence  (2).  A  more  reasonable  rule  has  been  since 
adopted ;  and  the  admisribility  of  children  is  now  rego^ 
lated  not  by  their  age^  but  by  liieir  ^)parent  sense  and 
anderrtanding.  In  Brasier^s  case,  on  an  indictment  fiir 
asBankii^  an  infioit  of  fire  years  of  age  with  intent  to  ra- 
vish her,  it  was  agreed  by  all  the  judges,  that  children  of 
any  age  might  be  examined  on  oatih,  if  capable  of  distin- 
gttishii^  between  good  and  evil :  but  thaD  they  cannot  be 
examined,  in  any  case,  without  oath  (3).  This  is  now  the 
established  rule  in  all  cases,  criminal  as  well  as  civil,  and 
whedier  the  prisoner  is  tried  ibr  a  capital  ofience,  or  Ar 
one  of  an  inferior  nature.  When  the  child  has  appeared 
not  sufficiently  to  understand  the  nature  and  obtigation  of 
an  oath,  judges  have  often  thought  it  necessary,  for  the 
purposes  of  justice,  to  put  off  the  trial  of  the  prisoner^ 
directing  that  the  child,  in  the  mean  time,  should  be 
properly  instructed. 

If  a  child  is  too  young  to  be  sworn,  it  follows  as  a  neoes* 
sary  consequence  that  any  account,  which  it  may  have 
given  others,  ought  not  to  be  admitted.  On  an  indictment, 
therefore^  for  a  rape  on  a  child  five  years  oM^  where  the 
child  was  not  examined,  but  an  account  of  what  she  had 
tdd  her  mother  about  three  wedcs  after  the  transaction, 
was  given  in  evidenoe  by  the  modfeer,  and  the  jury  con- 
victed the  prisoner,  principally,  as  was  supposed,  on  that 
evidence :  die  judges,  on  a  case  reserved  for  their  opinion, 
thought  the  evidence  deariy  inedmisaMe,  and  the  prisoner 
was  accordingly  pardoned.  (4) 

(1)  R,?.Travwn,  »StnL70O.;  and  ^3>4-  Aill.  ¥. P.  S^J.   iLmh^Ct. 

cases  in  Etst.  P.  G.  44ft.  S.  P.    i  Hal.  C.  2i7-    4  Blur.  Com.  4x4. 

P.C.joa.  »HiL  P.C*a7S.  \^  «-  v.TudMr,  sSoS,  MS.    «•« 

{%)  Bua  N.  p.  S93.  also  R-  V*  BnsMr»  lupni. 


(3)  Brasiefs  ca9t,i779,  x  East,  P.C. 
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When  the  e?idence  of  children  is  admitted,  says  Mr. 
Justice  Black6tone(i),  it  is  much  to  be  wished,  in  order  to 
render  their  evidence  credible,  that  there  should  be  some 
ooncurrent  testimony  of  time^  place,  and  circumstances,  in 
order  to  make  out  the  fact;  and  that  the  conviction  should 
not  be  grounded  singly  on  the  unsupported  accusation  of 
an  infant  under  years  of  discretion.  It  seems,  however, 
impossible  to  lay  down  any  general  rule  on  this  subject, 
applicable  to  all  cases.  A  prisoner  may  be  legally  con- 
victed on  such  evidence,  alone,  and  unsiqpported ;  and  whe- 
ther the  account  of  the  witness  requires  to  be  corroborated 
in  any  part,  or  to  what  extent,  is  a  question  exclusively 
for  the  jury,  to  be  determined  by  them  on  a  review  of  all 
the  circmnstances  of  the  case,  and  especially  of  the  manner 
in  which  the  child  has  given  his  evidence.  The  evidence 
may  be  so  circumstantial,  so  plain  and  clear,  and  so  free 
from  all  fnixture  of  partiality  and  ill  will,  as  to  leave  no 
reasonable  doubt  of  the  prisoner's  guilt,  although  it  stands 
unsupported  by  other  witnesses. 

(z)  4  Com.  214.    . 


CHAP.  III. 
.Oflncompeiefuyjircm  Defect  qfSeligious  Principle. 

nPHE  seccmd  ground  of  incompetency,  which  has  been 
mentioned,  is  defect  of  religious  principle. 

All  witnesses,  before  they  are  examined,  are  required  to 
take  an  oath,  by  which  they  appeal  to  the  Supreme  Being 
for  the  truth  of  the  evidence  which  they  are  about  to  give. 
This  necessarily  implies  a  belief,  that,  by  the  laws  of  God, 
truth  is  enjoined,  and  falsehood  punished.  It  is  not  suffi- 
cient, that  a  witness  believes  himself  bound  to  speak  truth 
from  a  regard  to  character  or  the  common  interests  of  so- 
ciety, 
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cietjy  or  from  fear  of  punishment  ( i  )•  Snch  motives  have 
indeed  their  influence,  and  may  come  in  aid  of  the  religious 
obligBtioB,  but  they  are  of  a  niitare  so  capricious  and  infinn, 
and  so  liable  to  be  perverted,  aa  to  afford  little  or  no  secu* 
rity  for  the  observance  of  truth.  Our  law  therefore,  like 
that  of  most  other  civilized  countries,  requires  a  witness  to 
beUeve^  that  there  is  a  Ood  and  a  future  state  of  reward 
and  punishment,  and  that  by  taking  the  oath  he  imprecates 
the  divine  vengeance  upon  himself,  if  his  evidence  shall 
be  false.  (2) 

Atheists,  and  such  infidels  as  profess  not  any  religion,  Atheists, 
that  can  bind  their  consciences  to  speak  the  truth,  ave  ex-  ^^• 
doded  from  being  witnesses  (3).  Lord  Coke  indeed  says 
goierally,  that  an  infidel  cannot  be  a  witness  (4),  in  which 
denomination  he  intended  to  comprise  Jews  as  well  as  Hea« 
thens  (5) :  and  Mr.  Serjeant  Hawkins  thought  it  a  sufficient 
otgection  to  the  competency  of  a  witness,  that  he  believed 
neither  the  Old  nor  the  New  Testament  (6).  Lord  Hale 
however  was  of  a  different  qpinion,  and  strongly  points  out 
the  unreasonableness  of  excluding  indiscriminately  all  Hea- 
thens from  giving  evidence^  as  well  as  the  inconsistency  of 
compelling  them  to  swear  in  a  form,  which  they  may  possi- 
bly not  consider, binding.  <'  It  were  a  very  hard  case,  he 
says,  if  a  murder,  committed  here  in  presence  only  of  a  Turk 
or  a  Jew,  should  be  dispunishable,  because  such  an  oath 
should  not  be  Uisea^  which  the  witness  holds  binding,  and 
cannot  swear  otherwise,  and  possibly  mig^t  think  himself 
under  no  obligation^  if  sworn  according  to  the  usual  style 
of  the  courts  of  England  (7)."  All  doubts  upon  this  sub- 
ject, howevnv  are  now  removed.  In  the  case  of  Omichund 
and  Backer,  (which  came  before  Lord  Chancdlor  Handr 
wicker  asusted  by  Lee  C.  J.,  Willes  C.  J^  mid  Parker  C.  B.}, 

(x)  Ru»ton*s  case,  x  Leach  Cr.  C.         (4)  Co.  Lit.  6.  ^. 
i|55.  (5)  a  Inst.  506.  3  Inst  x6j.  xAik. 

(a)  White's  case,  Leach  Cr.  C  jfi%,  43-    Willes,  541. 
2  Atk.  Rep.  19. 48.  (6)  Hawk.  P.  C  h.  a.  c.46,  S.  148. 

(3)  BuU.  N.  P.  a9».     X  Atk.  40.         (7)  %  Hile  P.  C.  aj^. 
45.48.    Oilb.£?.  xa9. 

C  it 
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it  was  8olefnnly  decided,  that  the  depositions  of  witnesses 
professing  the  Gentoo  religion,  who  had  been  sworn  accord- 
ing to  the^ceremonies  of  their  religion  under  a  commission 
out  of  Chancery,  ought  to  be  admitted  in  evidence  (i). 
And  it  may  now  be  considered  as  an  established  rule^  that 
infidelsof  any  other  country^  who  believe  in  a  God,  the 
avenger  of  fidsehood,  ought  to  be  received  hare  as  wit- 
nesses :  but  infidels,  who  believe  not  that  there  is  a  Crod  or 
a  future  state  of  rewards  and  punishments,  oannot  be  ad- 
mitted in  any  case  (2).  It  follows,  that,  for  the  purpose 
of  trying  the  competency  of  a  witness,  the  proper  ques^ 
tion  is,  not  as  to  his  particular  opinions,  as,  whether  he 
believes  in  Jesus  Christ,  or  in  the  gospels,  but  whether 
he  believes  in  the  existence  of  a  God  and  a  fixture  state. 
For  this  reason,  in  a  case  before  Mr.  Justice  BuUer, 
where  a  witness,  who  had  been  sworn  on  the  gospels^  was 
asked^  whether  he  believed  in  the  gospels  on  which  he  had 
been  sworn,  the  question  was  objected  to,  and  overruled  by 
the  court  (3).  This  question  appears  to  have  been  put 
after  the  sivearing  in  chiefs  though  before  the  examination 
of  the  witness.  If  it  had  been  asked  before  the  witness 
was  sworn,  it  seems  that  it  would  have  been  regular;  for 
if  he  had  not  believed  in  the  gospels,  how  could  he  have 
been  sworn  upon  them?  The  administration  of  an  path 
in  such,  a  case  would  be  merely  nugatory;  and  evidence 
would  be  given  without  any  religious  sanction,  on  the  bare 
assertion  of  a  witness.  If  the  law  requires  an  oath,  and  a 
witness  believes  not  in  any  form  of  religion,  the  conse« 
quence  seems  to  be,  that  he  cannot  be  sworn.  (4)  ' 

Excoinmu.        It  has  been  frequently  laid  down,  that  persons  excom- 
nicarjoD.      municated  are  not  competent  witnesses,  because  it  is  sup- 
posed, that  those  who  have  been  excluded  from  the  church 

(t)  Omichund  and  Baiker,  z  Atk.  (3]  R.  r.  Taylor,  Peake's  N.  P.  C. 

2Z.    z  Wik.  84.  S.  C.     WUtes  538.  zz. 

S.  C  (4)  A  Tract  his  been  written  on 

fn)  W11les549.  z Atk.  45.  Fachina  this  subject  bj  Mr.  Barou  Smith,  one 

▼.  Sabine,  Stia.  IZ04.     Morpu*s  case,  of  the  Barons  of  the  Court  of  Esche* 

Leach  Cr.  C.  64.  quw  in  Ireland. 

are 
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are  not  under  the  influence  of  any  religion*  The  autho> 
ritjr)  generaOy  referred  to  in  support  of  this  rule^  is' a 
dictum  of  Lord  Coke  C.J.  in  the  case  of  the  Attorney 
General  v.  Griffith  (i),  concerning  the  oath  of  allegiance 
required  of  Popish  recusants.  He  is  there  reported  to 
have  said)  <<  by  the  stat.  3  J.  c  5.  every  recusant,  convict  is 
to  be  excommunicated ;  and  therefore  on  my  circuit,  I  do 
not  admit  of  them  for  witnesses  between  party  and  party, 
they  being  not  competent  witnesses/'  On  the  authority  of 
this  dictum,  the  rule  has  been  commonly  adopted  by 
writers  on  the  subject  of  evidence ;  although  the  reason, 
upon  which  it  is  supposed  to  have  been  founded,  would  in 
die  present  day  be  generally  exploded.  But  now,  by  a 
late  act  <^  die  legislature,  this  objection  has  been  entirely 
removed.  The  stat  53  G.3.  c.127.  $2,  3.  enacts  that  no 
sentence  of  excommunication  shall  be  pronounced  by 
Ecclesiastical  Courts  in  cases  of  contempt  or  disobedience 
to  their  order,  and  that  persons  excommunicated  shall  in 
no  case  incur  any  civil  penalty  or  disability. 

With  regard  to  the  ceremony  or  form  of  administering 
an  oath,  that  form  is  obviously  the  best,  which  most  clearly 
conveys  the  meaning  of  the  oath,  and  most  forcibly  impresses 
its  obligation.  And  since  this  is  not  an  essential  part  of 
the  oath,  but  entirely  of  human  institution,  and  has  varied 
in  different  times  and  countries,  though  the  substance  of  the 
oath  must  be  the  same  in  all,  it  is  obviously  necessary  to 
allow  men  to  swear  according  to  the  peculiar  ceremony  of 
their  religion,  that  is,  in  the  manner  which  they  consider 
most  binding  on  their  consdence.  <'  Possibly,  says  Lord 
Hale,  they  may  not  think  themselves  under  any  obligation, 
if  sworn  according  to  the  usual  style  in  the  courts  of  Eng- 
land (2)."  Jews  have  therefore  been  sworn  in  our  courts 
from  the  earliest  times  on  the  Pentateuch  (3) ;  and  no  dis* 
tinction  appears  ever  to  have  been  taken  between  their 
swearing  in  a  civil  or  in  a  criminal  case.    In  an  old  case,' 

(x)  a  Bukcr.  155.  (S)  i  Atk.  40.  4a.      Wiilct,  543. 

(a)  sH.P.C.a79.  x  Atk.  41*  48.     Cni^aSy. 
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where  a  witness  refused  to  be  sworn  in  the  usual  form,  by 
laying  his  right  hand  on  the  book  and  kissing  it  afterwards, 
Glin  C.J.  ruled,  that  he  might  be  sworn,  by  having  the 
book  laid  open  before  him  and  holding  up  his  right  hand  ( i  )• 
"  In  my  qpinion,  said  the  Chief  Justice,  he  has  taken  as 
strong  an  oath  as  any  other  witness."  So  on  the  trial  of 
some  of  the  rebels  at  Carlisle  in  the  year  1 745,  a  witness 
being  sworn  in  the  same  manner  by  holding  up  his  hand,  the 
point  was  referred  to  the  judges  for  their  opinion,  and  they 
all  agreed  in  thinking  the  witness  legaHy  sworn  (2).  Maho- 
metans may  be  sworn  on  the  Koran  (3) ;  and  Gentoos,  and 
upon  the  same  principle  all  persons,  according  to  the  cere* 
monies  of  their  religion  (4).  Whatever  be  the  form,  Ae 
meaning  of  the  oath  is  the  same.  It  is  calling  upon  €k>d 
to  witness  what  we  say,  and  invoking  his  vengeance,  if  what 
we  say  be  false. 

There  appears  to  be  no  good  reason  for  not  admitting  the 
solemn  affirmation  of  a  Quaker  in  all  eases,  as  well  as  the 
oath  of  a  Jew  or  Gentoo,  or  any  other  person,  who  thinks 
himself  really  bound  by  the  mode  and  form  in  which  he 
attests.  Before  the  revolution,*  Quakers,  who  refitsed  to 
take  a  legal  oath,  were  treated  as  obstinate  ofibnders,  and 
subject  to  penalties  (5).  But,  these  hardships  have  been 
since  removed  by  the  Toleration  Act  (6),  which  first  allowed 
them  to  make  a  declaration  of  their  fidelity  to  the  state,  in- 
stead of  taking  an  oath  of  allegiance,  and  exempted  them 
from  all  pains  and  penalties,  on  tlieir  making,  if  required, 
certain  other  declarations  there  prescribed*  And  now  by 
subsequent  Acts  (7),  their  solemn  affirmation  in  Courts  of 
Justice  is  admitted  to  have  the  same  efibct  as  an  oath  taken 
in  the  usual  form,  excepting  only,  tliat  on  such  affirmation 

(i)  Dutton  V.  Colt,  a  Sid.  6.  (4)  Omichund  and  Bnktr%  i  Atk* 

(2)  Per  Gold  J.  in  Mildrone*s  case,      ai- 

X  Leach  Cr.  C.  459.     Me*  v.  Reed,         (5)  St.  13  C.  2.  c.  x. 

Peake's  N.  P.  C.  2%,  S.  P.  (6)  Sm  W.  &  M.  c.  i8.  s.  13. 

(3)  Morgan*!  case,  i  Leach  Cr.C. 64.         (7)  St.  7  &  8  W.  3.  c.  34.  St.  8  G.  I. 


per  Gold  J .  delivering  the  opinion  of  all     c.  6.    St.  %%  G.  %,  c.  46.  s.  36. 
the  judges.    Covvp.  39a    Fachina  v.  Sa- 
bine 1 2  Stra.  1104. 
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they  are  ncft  perDiitted  to  give  evidence  in  criminal  cases. 
This  exception  has  been  continued  in  the  several  succeeding 
acts  of  the  legislature  on  this  subject ;  but  the  propriety . 
of  such  a  distinction  seems  questionable;  unless,  indeed, 
it  can  be  shewn,  that  evidence  requires  less  sanction  in  civil 
cases  than  in  criminal,  or  that  Quakers  in  making  their 
solemn  affirmation  do  not  consider  themselves  under  a  strict 
religious  obligation  to  speak  the  truth. 

The  legislature,  by  not  admitting  the  affirmation  of  Qua- 
kers in  criminal  coses,  must  be  understood  to  mean  causes 
technically  criminal.  They  may  be  received  in  penal  actions : 
as,  in  BjLX  action  for  debt  on  the  statute  against  bribery  in 
elections  ( i ) :  so,  on  a  motion  for  an  attachment  for  non- 
performance of  an  award  (2),  or  on  a  motion  to  quash  an 
appointment  of  overseers  (3);  these  proceedings  being  of  a 
civil,  not  a  criminal  nature. 

But  in  all  cases,  which  are  substantially  of  a  criminal 
nature,  the  affirmation  of  a  Quaker  is  inadmissible :  as,  in 
an  appeal  for  murder  (4),  though  it  is  in  form  a  civil  pro- 
ceeding; so  on  a  motion  for  an  information  for  a  i)riisde- 
meanor  (5),  or  on  exhibiting  articles  of  the  peace  (6),  or 
on  a  motion  for  non-performance  of  an  order  of  Court  (7). 
Where  the  application  to  the  court  is  against  a  Quaker, 
his  affirmation  may  be  received  in  his  own  defence,  though 
the  proceeding  be  of  a  criminal  nature.  (8) 

It  has  been  observed  by  Lord  Mansfield  (9),  that  Qua- 
kers are  at  present  under  some  hardship,  in  not  being  able 
to  call  other  Quakers  as  witnesses  in  their  defence,  on  a 
charge  of  treason  or  felony ;  since  in  these  cases,  witnesses 

(i)  Atcheson  v.  Everett,  Cowp.  38a.         (6)  R.  ▼.  Green,  x  Sir.  527. 
(  )  Taylor  t.  Scott,  cited   Cowf .         (7)  Skipp  v.  Harwood.   WDles,  apt. 

394.    Powel  V.  Ward,  cited  Andr.  aoo.  and  see  n.  (b)  ib.  where  the  cases  on   ' 

(3)  R.  V.  Turner,  2  Str.  1119.  this  subject  are  collected. 

(4)  Castil  V.  Ba'mbridge,  %  Str.  856.  (8)  R.  v.  Shacklington,  And.  aoi.  n. 
owp.392.  R.  V.Gardner,  2  Burr,  11x7.     Co.vp. 

(5)  R.?.  Wycb,  2  Str.  872.     R.  v.     383. 39a. 
Gardner,  2  Burr,  x 1 17*  (9)  Cowp.  39Z . 

C  ^  on 
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on  behalf  of  the  prisoner  are  to  be  ffuoom^  before  they  can 
give  evidence,  like  witnesses  for  the  crown  (i);  and  no  ex- 
ception is  made  in  the  statute,  in  order  to  give  a  prisoner 
the  benefit  of  a  Quaker's  testimony. 

(x)  St.  7&8  W.&M.  c. 3.1.x.    St.x  Aao.ft.  »•  C9.  s.  3. 
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CHAP.  IV. 

Incompetency  Jrom  Infarmf  of  Character. 

Sect.  L 
Of  the  Offences^  vAich  incapacitate. 

Third  cause  of  incompetency  proceeds  firom  the  con- 
viction of  certain  crimes,  or  from  infamy  of  character. 


"^  haft  There  are  many  offences,  which  our  law  considers  such 

incMflduce.  blemishes  on  the  moral  character,  as  to  incapacitate  from 
giving  evidence  in  courts  of  justice  (i);  as,  treason,  and 
every  species  of  the  crimen  folsiy  such  as  forgery,  peijury, 
subornation  of  perjury,  attaint  of  &lse  verdict,  and  other 
offences  of  the  same  kind,  which  necessarily  imply  &lse- 
hood  (2).  The  whole  class  of  offences  which  come  under 
the  denomination  oi  felony  (3),  that  is,  all  offences  which 
occasion  a  forfeiture  of  lands  or  goods,  will  have  the  same 
effect  in  rendering  a  witness  incompetent ;  though  it  is  ob- 
vious, that  crimes  are  not  always  punished  by  the  legislature 
in  proportion  to  their  guilt,  and  there  may  be  more  deprar 
Tity  in  frauds,  which  are  not  punishable,  than  in  some  kinds  of 
felony.  By  the  common  law,  a  person  convicted  of  petty  lar- 
ceny was  not  a  competent  witness,  as  the  offence  was  felony  no 

(0  Gilb.  £v.  116.   Bull  N.  P.  991.  Jonei  v.  Mason,  %  Stra.  833.    Walker 

(i)  Co.  Litt.  6.  ^.  Hawk.  b.  1.  c.  46.  v.  Kearney,  %  Stra.  1x48. 

a.  lox.     Com.  Dig  Testmoigne,  A.  5.         (3)  Co.  JLitt.  6  h.  Coa.  Dig.  vii  twp. 

a  H,  P.  C.  277.      Forteac.  Rep.  209. 
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less  than  grand  larceny  ( I ) ;  butnow  by  stat.  31  G.3.g«3$. 
it  is  enacted,  that  no  person  shall  be  incompetent  by  reason 
of  a  conviction  for  petty  larceny.  Some  other  offences 
also  make  a  witness  incompetent  after  conviction;  as,  a 
conspiracy  to  accuse  another  of  a  crime  (z),  praemunire  {%\ 
barretry  (3),  or  conviction  for  bribing;  a  witness  to  absent 
himself  and  not  give  evidence  (4).  So,  it  should  seem,  a 
person,  who  has  been  convicted  of  winning  by  iraud  or  ill 
practice  in  certain  games,  would  not  be  a  competent  witness 
since  the  stat  9  Ann.  c.  14.  s.  5.  not  only  inflicts  a  penalty^ 
but  also  enacts  that  he  shall  be  deemed  infamous;  and  one 
of  the  legal  consequences  of  infamy  is  incompetency  to  give 
evidence  in  a  court  of  justice  (5).  As  convicts  in  such 
offences  cannot  be  witnesses,  they  cannot  make  affidavits  to 
support  a  charge  against  others,  but,  to  exculpate  or  defend 
themselves,  their  affidavits  have  been  allowed  (6) ;  and  upon 
the  same  principle  the  affirmation  of  Quakers  are  admitted 
in  their  own  defence  on  a  criminal  charge.  Outlawry  in  a 
personal  action  is  no  ground  of  exception  (7).  But  judg- 
ment of  outlawry  for  treason  or  felony,  appearing  on  re> 
cord  by  the  sheriff's  return  of  the  exigent  (8),  has  the  same 
eflfect  as  judgment  after  a  verdict  or  confession :  it  follows^ 
therefore,  that  such  an  outlaw  cannot  be  a  competent 
witness.  (9) 

Some  kinds  of  punishment  were  formerly  thought  to  be 
marks  of  infamy,  and  therefore  witnesses  were  frequently 
rgected  after  standing  in  the  pillory,  or  afler  branding ; 
these  being  the  usual  punishments  for  the  crimen  falsi  (lo)* 

(i)  «  H.  P.  C  %7f,     Pendock  v.  (5)  CaLiL  6.  h.  Fortcie.108. 

Mackioder,   Wi]lef  667 ;   where  the  (J)  Davis  and  Carter's  caae,  %  Sa!k. 

authorities  00  thb  point  are  collected.  46?.    Charlef«rortfa*s  caso  cited  by  tfa& 

(ft)  ft  R  P.C.  ft77.     Co.  Lit.  6.  L  Court  in  Walker  t.  Kearney,   ft  Str; 

Hawk.  P.  C.  bui.  c.7ft.  8.9.     Com.  X148. 

ig.  M  *uf,     4  Blac.  Com.  X03. 136.  (7)  Ca  LiL  6.  h.  Com.  Dij^  Tmnu 


(3)  <IL  V.  Ford,  ft  Salk.  69a  BolL  A.  c.  Hawk.  P.  C.  b.  x.  c  7a.  S.X07. 
M.  P.  fl9ft.  Seo  Com.  Dig.  til.  Test-  (8)  3  Inft.  %t%.  Hawk.  P.  C.  b.  ft. 
noigne  A.  5.  C4S-  >•  ^S* 

(4)  A4iodged  in  Clancey 's  case,  by  7  (9)  CsHer's  cue,  Sir  T.  Rjym.  369. 
jndg«s;  Hok  C.  J.  doubting  at  first.  (xo)  s  H  P.  C  277.  Go.  Ut.  66. 
Fort«sc.  Rftp.  ftoS. 

C  4  Bit 


24 


Incompetency  of  Witness 


tCh.  4. 


But  the  distinction  is  obvious,  and  now  clearly  settled ;  it 
is  not  the  punishment,  but  the  nature  of  the  ofienoe,  that 
causes  infamy  (i).  Thus,  it  is  no  objection  against  the 
competency  of  a  witness,  that  he  has  been  in  the  piUory  for 
a  libel  on  the  government,  or  for  a  trespass,  or  a  riot  (2) : 
he  is  not  incompetent,  unless  he  has  suffered  for  the  crimen 
falsi^  as,  for  peijur^*,  &c.,  in  which  case,  it  is  the  crime,  not 
the  punishment,  that  incapacitates.  And,  on  the  other 
hand,  after  judgment  for  the  latter  kind  of  oifence,  he  is  not 
competent,  though  the  punishment  may  have  been  only  a 
fine  (3).  It  is  not  the  punishment,  but  the  crime,  that 
afiects  the  competency  of  a  witness. 

The  rule  most  commonly  laid  down  is,  that  a  conviction 
makes  the  witness  incompetent :  but  it  is  not  to  be  under- 
stood, that  conviction  alone  incapacitates ;  for,  on  a  motion 
in  arrest  of  judgment,  it  may  possibly  be  quashed  (4).  The 
judgment,  therefore,  as  well  as  the  conviction,  must  be 
proved,  and  can  only  be  proved  by  the  record  or  by  a  copy 
of  the  record  (5).  Even  an  admission  by  the  witness  him- 
self, of  his  being  in  prison  under  judgment  for  grand  lar- 
ceny (6),  or,  of  his  having  been  guilty  of  perjury  (7)^  on 
another  occasion,  will  not  make  him  incmnpetent,  however 
it  may  affect  his  credit. 


Compe- 
tency how 
restored. 


A  person  convicted  of  felony  being  thus  disabled  from 
giving  evidence,  it  remains  to  be  considered  by  what  means 
the  disability  may  be  removed.  In  anci^it  times,  this  was 
ef&cted  in  many  cases  by  a  proceeding  then  in  use,  called 
purgation  (8),  by  which  all  persons,  entitled  to  the  benefit 


(i)  Glib.  £v.  1 17.  Bull.  N.  P.  a9». 
R.  V.  Davis,  5  Mod.  75.  R.  v.  Ford, 
a  Salk.  690.  Pendcck  v.  Mack'mder, 
a  Wi!».  18.  Wme«,666.S.C.  Fortesc. 
209. 

(2)  Chater  v.  H;«\vku]S,  3  I^er.  4x6. 
Com.  Dig.  Tesim.  A.  5.  Gilb.Ev.  127. 
Fonesc.  Rep.  109. 

(3)  R.  V.  Ford,  2  Salk.  690.  Bull. 
N.  P.  292.  Crosby's  ctse,  10  St.  Tr. 
4X  Appx. 


(4)  Lee  V.  Gansel,  Cowp.  8.  Gilb, 
£v.  129.  Com.  Dig.  tit.  Testm.  A.  5. 
Sutton  V.  Bishop,  4  Burr.  2283. 

(5)  Com.  Dig.  lb.    8  But,  99. 

(6)  R.  V.  Caitel  Careinion,  8  East, 
78. 

(7)  R.  V  Teale,  11  £351,309. 

(8)  Treby  C.  J.  in  Lord  Wiinvick's 
ca&e,5  St.  Tr.  I7».  Hcb.288.  Kclya|» 
37. 

of 
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ofckergjy  were  allowed  to  clear  themselves  before  the  ordi- 
nary, even  after  a  ocmvicdon  in  the  temporal  courts*  If  on 
this  canonical  trial  the  party  failed,  which  seldom  happened, 
he  was  sentenced  to  remain  in  the  ordinary's  prison ;  and, 
on  the  other  hand,  upon  his  acquittal,  he  was  pronounced 
innocent,  absolved  from  infamy,  and  discharged  from  the 
punidiment,  incapacity,  and  discredit  incident  to  the  felony. 
Thus,  formerly,  allowance  of  the  privilege  of  clergy,  fol- 
lowed by  purgation,  would  restore  the  competency  of  a  wi^ 
ness.  But  it  was  afterwards  found  necessary  to  abolish  this 
mode  of  trial  by  purgation ;  and  therefore  the  st.  1 8  fUiz* 
C.7.S.3.  enacted,  that  persons,  admitted  to  the  benefit  of 
clergy,  should  no  longer  be  delivered  to  the  ordinary  for 
poigadon ;  but  *^  after  the  clergy  allowed  and  burning  in 
the  hand,  should  forthwith  be  enlarged  and  delivered  out  of 
prison."  In  the  construction  of  this  statute,  the  judges  held, 
that,  as  the  dd  mode  of  purgation  was  thus  taken  away,  the 
bumiDg  in  the  hand  should  be  considered,  as  having  the 
same  efiect  in  clearing  away  the  disabilities  of  conviction  ( i  )• 
^  It  was  never  the  intent  of  the  statute,  said  Lord  Chief 
Justice  Treby  in  Lord  Warwidc's  case,  merely  to  set  at 
large  and  leave  him  a  convict-felon ;  but  when  it  said  *  deli- 
vered,' it  meant  delivered  free  from  all  incident  and  further 
penalties,  as  if  delivered  upon  purgation  (2)/'  Hence  the 
burning  in  the  hand  is  considered  in  the  nature  of  a  statute- 
pardon.  (3) 

In  cases  where^  instead  of  this  burning  in  the  band,  some 
cdier  punishment  has  been  airi^stitntod  by  act  of  padJiamenty 
{as  tnuisportatioQ  by6t.4  G.i.c  ii.,  or  a  fine  or  whipping 
bysL  19  6.3.  €.74. 8.3.)  felons^  wJlfaiD  the  benefit  of  clei^, 
are  made  competent  after  sidTering  such  substituted  punkh- 
■lent:  these  Btatnfees  expressly  providing,  tiiiat  it  shall  opecato 
«s  a  pafdon,  and  coiapletely  itnoove  all  inoapackies.    Peers 

(1)  Hesion'i  cMe,  cited  in  foile^'a  (a)  Ld.  Wwwick'i  cice,  $  St.  Tr. 
case,  5  Rep.  zxo.     Searle  v.  Willianey     17*. 

Heb.  Rap.  %^.     CeUer's  emt.  Sir  T.        .(3)  Hok.  %g%,    SuU«  N.  P.  »9%. 
Raym.  369.     Lord  CattlemMi'a  caaet 
lh,iZo,    Kelyiit,a7. 
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of  parliament  (i ),  and  all  clergymen,  are  entitled  to  benefit 
of  clergy,  and  are  therefore  competent  witnesses,  without 
burning  in  the  hand,  and  consequently  without  any  punish- 
ment in  its  stead. 

It  appears  to  be  established  by  several  cases,  that  proof  of 
the  record,  whereby  clergy  is  granted,  without  further  proof 
of  the  burning  in  the  band,  is  not  sufficient  (a):  for  the 
words  of  the  statute  are,  that  he  shall  be  ^<  delivered  after 
clergy  allowed  and  burning  in  the  hand."  This,  thei-efore, 
is  necessary  to  be  proved,  except  in  those  cases  where  the 
benefit  of  clergy  may  be  allowed  without  branding,  as  to  a 
derk  in  holy  orders  or  peer  of  parliament,  or  where  the 
branding  is  excused  by  pardon,  or  changed  for  another 
punishment  (as  a  fine),  and  then  it  must  be  shewn,  that  the 
witness  has  suffered  such  substituted  punishment  instead  of 
the  other  (3).  In  Lord  Warwick's  case,  above  cited,  one 
who  had  been  convicted  of  manslaughter  and  allowed  his 
clergy  but  not  burnt  in  the  hand  (4),  was  called  as  witnesk 
for  the  prisoner ;  and,  on  an  objection  to  his  competenc]^ 
the  lordfl  referred  it  to  the  judges  present,  who  thought  he 
was  not  a  competent  witness,  as  the  statute  had  made  the 
burning  in  the  hand  a  condition  precedent  to  the  discharge* . 

As  the  privily,  of  clergy,  at  common  law,  extended  only 
to  capital  felonies,  and  not  to  petty  larcenies  or  misde- 
meanors, persons  convicted  of  petty  larceny  could  not  be 
discharged  under  stat  iS  Eliz.  0.7.  8.3.  which  relates  only 
to  such  as  were  allowed  their  clergy,  nor  were  they  in- 
cluded in  Stat.  19  0.3.  c.74.  8.3.  which  gives  a  discre- 
tionary power  to  substitute  a  moderate  fine  or  whipping 
for  burning  in  the  hand  (5)>  so  that  convicts  in  petty  lar^ 
ceny,  though  they  had  8u£fered  the  sentence  of  the  law^ 
were  still  inoo|mpet^it  to  give  evidence^  while  in  many  cases 

(i)  St.  I  £d.  6.  CIS.  1. 4-  (3)  Burridge't    om,   3  P.  Wmt. 

(ft)  Setrle  v.  WiUians,  Hob.  aS8.     4S5. 490. 
Armstrong  ind  iJile,  Kel.  93.    IkJ.         (4)  This  may  now  be  changed  to  a 
Warwick's  caBe»  5  St.  Tr.  i66»  mcilerate  fine,  by  st.  19  G.  3.  c.  74- s. ) . 

(j)  St.  4  ft  5  H.7.C.  13. 

convicts 
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convicts  in  grand  larceny  were  admissible.  This  inconsia* 
tency  was  removed  by  a  statute  of  the  present  reign,  which 
has  been  abready  mentioned,  (i) 

The  most  efiectual  mode  of  restoring  the  competency  of  Pirdoo. 
a  witness  is,  by  a  pardon  under  the  great  seal,  or  by  act  of 
parliament  Some  indeed  have  thought  that  it  can  only  re- 
move the  punishment,  not  the  blembh  of  character  (2)* 
But  it  is  now  settled,  that  a  pardon  of  treason  or  felony, 
even  after  conviction  or  attainder,  not  only  takes  off  every 
part  of  the  punishment,  but  also  clears  the  party  from  the 
legal  disabilities  of  infamy  and  all  other  consequences  of 
his  crime  (3).  A  pardon,  whether  under  the  great  4eal, 
or  by  act  of  parliament,  is  said  to  make  the  witness  a  new 
creature^  and  gives  him  a  new  capacity :  the  crime,  indeed, 
may  still  be  objected  against  him,  as  a£fecting  his  credit, 
but  cannot  be  urged  against  his  OHnpetency  as  a  witness* 
And  a  pardon,  by  which  the  king  remits  the  punishment  of 
bnming  in  the  band,  is  admitted  to  have  the  same  open- 
tion  (4).  It  is  indeed  highly  expedient  that  a  pardon  should 
be  allowed  to  have  this  effect,  and  that  a  discretionaiy 
power  should  be  vested  in  the  crown  to  remove  such 
l^gal  incapacities :  otherwise  a  person,  once  convicted  of 
felony,  would  be  stigmatized  for  life^  and  treated  as  in- 
famous in  courts  of  law,  though  in  the  opinicm  of  mankind 
his  character  for  truth  and  honesty  may  have  been  com- 
pletely retrieved. 

As  in  the  greater  oflfences,  so  in  those  below  felony,  as  per* 
jury  at  common  law,  &C.,  apardon  will  restore  competency. 


(i)  St.  31  0. 3.  c  35.  and  36  O*  3. 
c.  19.  Irish  Stat. 

(ft)  Lord  Coke  in  Brown  v.  Oa* 
shaw,  %  BuUt.  154.  Dodderidgo  I.  in 
Harris  r.  Whyte,  PaUn.  41ft.  Latch. 
8x. ;  and  othtr  dkta  cited  in  Hargrava 
Jurid.  Arg.  %  voL  p.  463. 

(3)  Cuddinston  v.  WiUdns,  Hob. ^. 
9s.    Rookwood's  cue.     Rep.  Temp. 


Holc»  6S5.  4  St.  Tr.  684.  «Cro»bv's 
case.  JLord  Rjym.  39.  Lord  Castle- 
matn*s  case,  T.  Ray.  379.  a  H.  P.  OL 
478.  Hawk.  P.  C.  h  a.  c  37.  a.  48. 
Ooan.  Dig.  Tcstm.  A.  5.  ReUly's  Case, 
Leach  Cr.  C  51a 

(4)  Rookwood's  caae,  R.  T.  Holt. 
M5.  Warwick's  case,  5  St.  1>.  x66. 
Hawk.  P.  C  b«  s«  c.  37.  s.  49. 

where 


a8  Of  the  AdnUmtiUty  qf  Accomplices.      [Ch.  4, 

where  the  disability  is  a  consequence  of  the  judgment  (i). 
But  where  the  disability  is  declared  by  act  of  parliament  to 
be  part  of  the  punishment,  as  in  the  case  of  a  conviction  for 
perjury  or  subornation  of  peijury  on  the  stat.  5  Eliz.  c  9.^ 
the  king's  pardon  will  not  make  the  witness  competent  (i). 
In  this  case  the  statute  expressly  provides,  that  he  shall  never 
be  admitted  to  give  evidence  in  courts  of  justice,  until  the 
judgment  be  reversed.  If  the  pardon  is  conditional  (2), 
the  performance  of  the  condition  ought  to  be  shewn ;  for  on 
that  depends  all  its  efficacy.  Thus,  where  the  pardon  is  on 
condition  of  transportation  for  a  number  of  years,  the  wit- 
ness is  not  competent  before  tlie  expiration  of  the  term  or 
other  lawful  determination  (3).  To  prove  that  a  witness, 
after  conviction,  has  been  restored  to  his  competency  by 
pardon,  it  is  necessary  to  produce  the  pardon  itself  under 
the  great  seal.  A  warrant  under  the  privy  seal  or  sign 
manual,  is  not  sufficient  for  this  purpose^  as  it  is  not  of  itsdf 
a  complete  irrevocable  pardon.  (4) 


Sect.  II. 
Of  the  Admissibility  of  Acc&inpUces* 

It  has  been  before  mentioned,  tliat,  unless  the  conviction 
and  judgment  are  proved,  a  witness  is  not  incompetoit  from 
infiimy  of  character,  though  he  may  confess  himself  guilty 
of  an  infamous  crime.  Nor  is  it  a  sufficient  objection  to 
his  competency,  that  he  has  been  an  accomplice  in  guilt 
with  the  prisoner  at  the  bar.  The  evidence  of  accomplices 
has  been  at  all  times  admitted  (5),  from  a  principle  of  public 

(x)  %  H.  P.  C.  278.  R.  V.  Greepe.  (3)  Hawk«  b.  2.C.37.  s.45.     fiur- 

%  Salk.  514 ;  I  Lord  Kaym.  256.  S.C.  ridge*s  case,  3  P.  Wms.  485- 

R.  V.  Ford,  %  .Salk.  690.      Crosby't  (4)  Gully's  case,  Leach  Cr.  C.  ii6. 

case,  %  Salk.  689.      Bull  N.  P.  29%.  Hawk.  b.  %.  c.37,  s»  50. 

Hawk.  b.  2.  C.46.  8. 112.     R.  v.  War-  (5)  z  H.  P.  C.303.     Hawk.  b.  S. 

4en  of  the  Fleet,  Rep.  Temp.  Holt,  c  46.  s.  94.  Gilb.£v.  123.  Rook  wood's 

135.    Anonym,  case,  3  Salk.  155.  case,  4  St.  Tr.  663.      At  wood's  cas*, 

(2)  Hawk.  b.  2.  c.  37.  s,  45.  cited  by  Grose  J.  7  T.  R.  609,   West- 
beer's  case,  Leach  Cr.  C.  Z4. 

16  policy 
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policy  and  firotn  neceseity,  as  it  is  scarcdy  possiUe  to  d^iect 
conspiracies  and  many  of  the  worst  crimes  without  their  in^- 
forraati<»i.  But  though  accomplices  are  received  as  wit* 
nesses,  their  testimony  ought  to  be  received  by  a  jury  with 
considerable  caution  and  distrust :  for,  on  their  own  con^* 
aon,  they  stand  contaminated  with  guilt,  and  in  the  hope 
of  lessening  their  own  in&my  will  often  be  tempted  to  throw 
as  much  guilt  as  possible  upon  the  prisoner.  They  may  be 
also  in  some  cases  entitled  to  rewards  on  the  prisoner's 
coBvictioni  and  in  all  cases  expect  to  earn  a  pardon ;  and 
as  fear  is  usually  their  motive,  the  same  feeling  may  tempt 
them  to  e3caggerate  their  evidence,  for  the  purpose  of  de- 
stroying their  former  associate  and  securing  themselves 
against  his  vengeance. 

« 

The  practice  of  admitting  accomplices  to  give  evidence 
against  their  associates,  has  been  adopted  from  analogy  to 
the  ancient  doctrme  of  approvement,  a  part  of  the  old  law, 
which,  though  now  grown  obsolete,  may  properly  be  men* 
tioned  here,  from  its  affinity  to  the  more  improved  mo- 
dem usage  substitued  in  its  place  (i).  Approvement  isy 
when  a  prisoner,  arraigned  on  a  capital  charge,  confesses 
the  fact  before  plea  pleaded,  and  accuses  his  accomplices 
of  the  same  oilence.  He  must  also  discover  upon  oath, 
not  only  the  particular  crime  charged  upon  him,  but  all 
treasons  and  felonies  of  which  he  can  give  any  inforauiA 
tion.  It  is  then  in  the  discretion  of  the  Court  either  to 
lefiise  or  admit  him  to  be  an  approver;  and  if  on  his  cuidh 
Session  it  appears  that  he  was  a  principal,  and  tempted  tha 
others^  he  ought  not  to  be  received.  But  if  he  does  not 
discover  the  whole  truth,  or,  gb  the  trial  of  the  appeal,  the 
party  accused  should  be  acquitted,  judgment  of  death  passes 
again^  him  upon  his  own  confession  of  the  indictment. 

Tliis  practice  of  allowing  approvements,  which  was  at  all 
times  in  the  discretion  of  the  Court,  is  now  grown  into 

(i)  Rudd*s  case,  Cowp.  335. 

disuse. 
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disuse^  and  entirely  diacontinaed ;   more  miichief  having 
arisen  frcnn  false  accusations  under  pretence  of  approving, 
than  benefit  to  the  public  by  the  discovery  and  conviction 
of  real  ofienders  (i).     Whatever  good  was  to  be  expected 
from  this  old  method,  is  now  more  efiectually  provided  for 
and  secured^  First,  by  several  acts  of  parliament,  which 
enact,  in  cases  of  robbery  (2),  coining  (3),  burglary  (4), 
housebreaking  (4),    horse   stealing  (4),    privately   stealing 
to  the  value  of  five  shillings  fi*om   shops,  warehouses^ 
stables    and    coach-houses  (4),    or    uttering    connterfdt 
money  (5),  that,  if  any  such  offender,  being  out  of  prison, 
shall  discover  two  or  more  persons,  who  have  committed 
the  like  offences,  he  shall  be  entitled  to  pardon  for  such 
crime^  on  their  conviction :  Secondly,  by  special  prodama* 
tions  in  the  Gazette  or  otherwise,  promising  pardon  on 
certain  conditions :  and.  Thirdly,  by  the  modern  practice 
of  admitting  accomplices  to  give  evidence  for  the  crown, 
under  an  implied  promise  of  pardon,  on  condition  of  their 
making  a  full  and  fitir  confession  of  the  whole  truth,  that 
i^  of  all  the.ofiences  about  which  they  may  be  questioned, 
and  of  all  their  associates  in  guilt  (6).     On  a  strict  and 
ample  performance  of  this  condition,  to  the  satisfaction  of 
the  judge  presiding  at  the  trial,  they  have  an  equitable  title 
to  a  recommendation  for  the  king's  mercy.     It  is  not,  how- 
ever, a  matter  of  course,  to  admit  an  offisnder  as  witness 
<Hi  the  trial  of  his  accomplices,  not  even  aiier  he  has  been 
io  allowed  by  the  committing  magistrate ;  but  a  motion  for 
this  purpose  must  be  made  by  the  counsel  for  the  prosecu- 
tion, and  the  Court,  under  all  the  circumstances  of  the 
case,  will  either  admit  or  disallow  such  evidence,  as  may 
most  eflfectually  answer  the  purposes  of  justice.  (7) 

Hie  general  rule  then  is,  that  a  person,  who  confesses 
himself  guilty  of  a  crime,  is  a  competent  witness  against  his 


i 


i)  %  Hale  P.  a  117.  ch.  tp.  (5)  St.  15  G.  ft.  c.  ft8.  s.  4. 

a)  St.  4  W.  M.  c  8.  8. 7.  (6)  Rudd*i  case,  Cowp.  339. 

(3)  St.6  W.3.CX7.  t.ia.  (7)  PerBuUer  J.Maidst.Ats.  1798, 


(4)  St  xo  W.3.  €.23.  S.5,    St  5.     Crown  Circ  Com.  hst  edit  jx. 
Ann.  G.3X.  s.4« 
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partners  in  guilt   Hius,  if  two  or  more  persons  are  aooom* 
plicesy  one  who  is  not  indicted,  may  be  witness  against  the 
othen,  though  he  may  have  a  promise  of  pardon  or  reward 
on  condition  of  giving  evidence  against  the  prisoner  ( i } :  so 
he  may  even  after  conviction,  if  judgment  has  not  passed 
upon  lum ;  for  it  is  not  the  conviction,  but  the  judgment  that 
creates  the  disability.    So,  on  the  trial  of  one  of  several  per- 
scxDs,  who  ate  indicted  separately,  the  others,  who  have  not 
been  convicted,  may  be  witnesses  in  his  behalf  (2).  It  was  for- 
merly thought,  from  analogy  to  the  ancient  doctrine  of  ap- 
piovement,  that  an  accomplice^  separately  indicted  for  the 
same  offence,  could  not  give  evidence  against  the  others, 
unless  he  had  first  pleaded  guUty  to  his  indictment  (3): 
but  the  rule  is  now  settled  as  above  stated.     On  the  trial 
of  an  accessary  (4),  for  a  misdemeanor  in  receiving  stolen 
goods^  under  stat.  22  G.3.'c.58.,  the  principal  felon  is  a 
competent  witness ;  the  statute  enacting,  that  the  accessary 
may  be  proceeded  against,  although  the  principal  felon  has 
not  been  convicted,  and  whether  he  be  or  be  not  amenable 
to  justice.     So,  the  principal  felon  may  be  a  witness,  in  a 
prosecution  on  stat  4  G.  i.  c.  1 1.^  for  taking  a  reward  to 
help  to  stol^D  goods*  (5) 

The  evidence  of  accomplices  is  also  admitted  on  tiie  trial 
of  smaller  oflfences.  Thus,  in  an  information  under  stat 
2  G.2.  0.24.,  for  bribery  at  an  election,  a  person,  who  had 
received  a  Ixribe,  was  admitted  a  witness  against  the  de» 
fendant^  though  in  case  of  a  convictioti  he  would  have  been 
indemnified  from  the  penalties  of  the  act  (6).  In  an 
action  of  trespass,  a  co-trespasser  who  is  not  sued,  may  be 


3« 


(1)  ToDge*s  case,  KeLt;.  iH.  P. 
C.303.  S.C.  Ltiytr*t  case,  10  St. 
Tr.  259.     Hawk.  P.  C.  h.  a*  c.  46. 

•.135- 

(a)  Case  of  Bilmore  and  others, 
1  H.  P.  C.  379.  I  H.  P.  C  305. 
Giumon  and  Downes,  a  Roll.  Ab.  6S5. 
pLj.  Hawk.  b.».  C46.  s.99.  OSb. 
£▼.118.  Bath  r,  Montagae,  cited 
Fottese*  Rep.  347* 


(3)  Sir  P.  Cresby*s  case,  i  H.  P. 
C.  303. 

(4)  Hadam's  rate,  i  Leach  Cr.  C 
467.    Price's  case,  ib.468.  o.  (i.) 
Patram's  case,  %  East  P.  C  78). 

(5)  Wild's  case,  %  East  P.  C.  78a. 

(6)  Bush  T.  Rawling,  Say.-. 989. 
cited  bj  hard  Mansfield  Cowp.  199. 
Snead  v.  Robinson,  Willes,  493-  and 
n.  («})  iIn  4S5* 

witness 
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witness  against  the  defendant,  though  left  out  of  the  de- 
claration for  that  purpose^  and  although  satbiaction  from 
one  is  a  discharge  for  all  the  rest  (i)«  A  person  who  has 
set  his  name  as  subscribing  witness  to  a  deed  or  will,  may 
be  a  witness  to  prove  the  instrument  a  forgery.  (2) 

Since  accomplices  are  competent  witnesses,  it  necessarily 
follows,  that,  if  their  evidence  is  believed  by  a  jury,  a  pri* 
soner  may  be  legally  convicted  upon  it,  though  it  be  unsop* 
ported  by  other  proof  (3).  But  their  testimony  o&m^  is 
aeldom  of  sufficient  weight  with  a  jury  to  convict  the 
oflBenders ;  the  temptation  to  commit  perjury  being  so  great, 
where  the  witness  by  accusing  another  may  escape  him- 
self (4).  The  practice^  therefore,  is  to  advise  the  jury 
to  regard  the  evidence  of  an  accomplice,  only  so  fiu*  as  he 
may  be  confirmed,  in  some  part  of  his  testimony,  by  unim- 
peachable testimony.  It  is  not  necessary,  that  he  should 
be  confirmed  in  every  circumstance,  which  he  details  in. 
evidence;  for  there  would  be  no  occasson  to  use  him  at  all 
as  a  witness,  if  his  narrative  could  be  completely  proved  by 
other  evidence  free  fi*om  all  suspicion.  Nor  need  it  appear 
from  the  confirmatory  evidence,  that  be  speaks  truth  with 
respect  to  all  the  prisoners,  or  with  respect  to  t^e  share 
which  each  had  in  the  transaction.  But  if  the  jury  are  sa- 
tisfied, tliat  he  speaks  truth  in  those  parts,  in  which  they 
see  unimpeachable  evidence  brought  to  confirm  him,  that 
is  a  ground  for  them  to  believe,  that  he  also  speaks  truly 
with  regard  to  the  other  prisoners,  as  to  whom  there  may 
be  no  confirmation.  (5) 

The  cases  which  have  been  mentioned,  respecting  the 
evidence  pf  accomplices,  and  on  the  admissibility  of  persons 

(i)  BuU.  N.  P.  286.      lu:t.->.l  V,  Lord  Eilenborough  C.  J.  in  R.  V.  Jones, 

Reynel,  I    Mod.   283,      Ch-j.  :.-    v.  a  Carapb.  133,  S.  P.  7T.  R.  609. 

Graves  and   oihers,  a  Campb.  lN\  P.  (4)  Per  LordMansfisld  C.  J.  Cowp. 

C.  333.  n.  336. 

(a)  7  T.  R-  604.  611.  6  East.  195.  (5)  Per  Thompson,  B.  R.  v.  Swal- 

(3)  Atwood's  case,  2  Leacb  Cr.  C.  low   ^nd   others,  Trial    ac  York,  Jan. 

521.     Durham's  case,  Ib.^J38.   Per  1813,    on   spec'nl  cotnmis,sion,   p.  13. 

Sec  also  p.  3. 5a  ijo.  165.  loi. 

to 
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to  prove  the  forgery  of  an  instrument  which  they  have 
signed  as  subscribing  witnesses,  clearly  shew,  that  a  man's 
guilt  in  the  transaction  disclosed  is  not  a  sufficient  reason 
for  rejecting  his  testimony,  however  it  may  affect  his  cre- 
dibility. In  the  case  of  Walton  v.  Shelley  (i),  which  was 
an  action  upon  a  bond  given  by  the  defendant,  in  consider- 
ation of  delivering  up  certain  promissory  notes,  the  G)urt 
of  King^s  Bench  held  that  the  indorscr  of  one  of  the  notes 
ought  not  to  be  allowed  to  prove  the  consideration  of  the 
note  usurious,  on  a  supposed  principle  of  public  policy, 
<*  that  no  party  who  had  signed  a  paper  or  deed  shall  ever 
be  permitted  to  give  testimony  to  invalidate  that  instru- 
ment ;  because  every  man,  it  was  said,  who  is  a  party  to 
an  instrument,  gives  a  credit  to  it :  And  it  is  of  conse- 
quence to  mankind,  that  no  person  should  hang  out  &lse 
colours  to  deceive  them,  by  first  affixing  his  signature  to  a 
paper  and  afterwards  by  giving  evidence  to  invalidate  it«" 
This  appears  to  have  been  the  first  case  in  support  of  such 
a  rule*  In  the  later  case  of  Jordaine  v.  Lashbrooke  (2)^ 
this  subject  was  very  fully  discussed ;  and  the  Court  there 
determined,  that  in  an  action  on  a  bill  of  exchange  against 
the  acceptor,  the  payee  (who  was  also  indorser)  was  a  com^ 
petent  witness  for  the  defendant  to  prove,  that  the  bill, 
which  was  unstamped,  and  purported  to  be  drawn  at  Ham- 
J>urgfa,  was  in  &ct  drjBtwn  in  London,  and  therefore  void 
for  the  want  of  a  stamp.  <^  I  find  no  rule,  said  Mr.  Jus- 
tice Lawrence  in  delivering  his  opinion,  less  comprehensive 
than  this,  that  all  persons  are  admissible  witnesses,  who 
have  the  use  of  their  reason  and  such  religious  belief  as  to 
feel  the  obligation,  of  an  oath,  who  have  not  been  con- 
victed of  any  infiunous  crimen  and  are  not  influenced  by 
interest.  Under  none  of  these  clas««  does  the  witness  in 
this  case  &H.  Whether  a  defendant  diaU  be  allowed  to 
set  np  such  a  defence  is  quite  another  consideQitton,  than 
whetlier  the  witness  be  competent    It  cortaisly  it  of  ocnq- 

(i)  I  T.R.  296.  (s)  7  T.  R.  601,  Album  J.  ct/itrm. 

9ee  4  Taunt,  604. 
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sequence  to  prevent  men  from  banging  out  fiilse  colours  t 
but  this  must  be  applied  to  the  parties  in  the  causey  or 
you  may  prejudice  men  who  have  not  hung  out  such 
colours*" 


CHAP.  V. 

Of  the  Incompetency  of  Witnesses  Jrom  Interest. 

^  I  ^HE  fourth  gixiund  of  incompetency  is  on  account 
^  of  interest.  It  is  a  goieral  rule,  that  all  witnesses 
interested  in  the  event  of  the  cause  are  to  be  excluded  from 
giving  evidence  in  favour  of  the  party  to  which  their  in- 
terest inclines  them.  They  are  excluded  from  a  supposed 
want  of  integrity ;  and  not^  as  some  have  supposed,  that 
they  may  be  saved  from  the  temptation  to  commit  perjury. 
Jf  that  were  the  true  principle,  there  would  be  some  in- 
consistency in  excluding  witnesses  who  have  an  interest 
even  to  the  smaUest  amount,  at  the  same  time  that  a  son 
is  allowed  to  give  evidence  for  the  father,  and  a  witness  is 
not  privileged  from  answering,  when  calledto  speak  against 
h\M  interest.  The  temptation  to  perjury  may  be  much 
stronger  in  these  two  last  cases,  than  in  the  former;  yet  in 
the  one  the  witness  will  be  permitted^  in  the  other  compelled 
to  give  evidence.  ^*  Where  a  man,  says  Chief  Baron 
Gilbert,  who  is  interested  in  the  matter  in  question,  comes 
to  prov^  it,  it  is  rathar  a  ground  for  distrust  than  any  just 
cause  of  belief;  for  men  ace  generally  so  shortsighted  as  to 
look  at  their  own  private  benefit  which  is  near  to  th«n, 
rather  than  to  the  good  of  the  world,  that  is  more  remote ; 
therefore,  from  the  nature  of  humim  passions  and  aeti<HiSy 
there  is  more  reason  to  distrust  such  a  biassed  testimony, 
than  to  believe  it."  Perhaps  it  may  appear  rather  doubtful, 
whether  such  an  exclusive  rule  has  answered  the  purposes 
for  which  it  was  intended,  and  whether  upon  the  whole  it 
may  not  have  contributed  to  obstruct  rather  than  to  pro- 

.mote 
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mote  the  ends  of  public  justice.  It  is  certain,  that  Courti 
of  justice  now  generally  adopt  the  principle,  that  it  is 
wiser  to  hear  the  witness  than  at  once  to  reject  him  un*  ^ 

heard  and  untried ;  and  they  endeavour  as  far  its  possible, 
consistently  with  former  decisions,  to  receive  the  testimony 
of  witnesses,  leaving  it  afterwards  to  the  jury  to  consider, 
how  far  it  has  been  supported  by  other  evidence,  or  from 
its  own  character  may  be  entitled  to  credit.  The  legisla- 
ture also  shews,  that  it  acts  upon  the  same  principle,  by 
having  provided  in  many  instances  for  the  admissibility  of 
witnesses,  when  they  must  otherwise  have  been  rejected  as 
incompetent. 

In  treating  of  the  incompetency  of  interested  witnesses, 
it  is  proposed  to  consider  the  subject  in  the  following 
order ; 

First,  with  respect  to  the  na^t^re  of  the  interest,  which  will 
disqualify ; 

Secondly,  of  the  rule  on  the  subject  of  interest,  considered 
with  reference  to  the  parties  in  the  suit ; 

Thirdly,  of  the  same  rule  considered  with  reference  to 
the  husband  or  wife  of  the  party ; 

Fourthly,  of  the  effect  of  admissions  by  a  party  to  the    ^ 
suit  or  his  agent,  against  the  party's  interest. 

Fifthly,  of  the  admissibility  of  the  confession  of  a  prisoner 
against  himself; 

Sixthly,  of  the  competency  of  the  party  injured,  as  wit- 
ness in  criminal  prosecutions ; 

Seventhly,  of  certain  exceptions  to  the  general  rule  on 
the  subject  of  interest ;  and 

D  2  Lastly, 
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Lastly,  of  the  means  by  which  the  competeiK^  of  an  in* 
terested  witness  may  be  restored. 


Sect.  r. 
Of  the  Natvre  of  the  Interest^  "which  disqtuilifies  a  Witness^ 

It  is  scarcely  possible  to  reconcile  the  earlier  cases  on 
this  subject  with  those  of  a  more  recent  date.  The  old 
cases  respecting  the  incompetency  of  witnesses,  were  gene- 
rally decided  on  very  narrow  grounds.  Evidence,  which 
ought  to  have  been  admitted,  although  received  with  caution^ 
was  at  once  excluded  without  being  heard ;  as  if  juries 
were  not  to  be  trusted  with  all  the  means  of  deciding  right, 
because  it  was  possible  their  decision  might  be  wrong. 
At  one  time  it  was  generally  held,  that,  if  a  witness  had 
an  interest  in  the  question  put  to  him,  he  was  incompetent. 
Thus  it  has  been  laid  down  in  some  of  the  earlier  cases  as 
a  general  rule,  that  one  commoner  cannot  be  a  witness  for 
another  commoner;  and  that  in  an  action  on  a  policy  of 
insurance  one  underwriter  cannot  be  a  witness  for  another* 
But  a  distinction  has  since  been  made  between  an  interest 
in  the  question  put  to  a  witness  and  an  interest  in  the  eoeni 
of  the  suit  (i);  and  the  general  rule  now  established  is, 
that  a  wjtness  will  not  be  disqualified  on  the  ground  of  in* 
terest,  unless  he  is  interested  in  the  event  of  the  suit.  The 
question  then  resolves  itself  into  this,  whether  the  witness, 
proposed  to  be  examined,  has  an  interest  in  the  event.  In 
considering  this  subject,  the  simplest  method  will  be  to  ascer- 
tain, in  the  first  place,  what  is  not  such  an  interest  in  the 
event  as  will  disqualify  a  witness  from  giving  evidence,  and 
then  to  enquire  what  is  such  an  interest  as  will  disqualify^ 
him. 

It  is  not  an  objection  to  the  competency  of  a  witness,  that 
he  may  have  wishes  or  a  strong  bias  on  the  subject  matter 

(i)  1T.R.30S.   3T.R,36.   7T.R.603. 
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of  the  suit,  or  that  he  may  expect  some  benefit  from  the 
result  of  the  trial.     Such  circumstances  may  influence  his 
ffiind,  and  affect  his  credibility;  they  are  therefore  always 
open  to  observation,  and  ought  to  be  carefully  weighed 
by  the  jury,  who  are  \o  determine  what  dependence  they 
can  have  on  his  testimony ;  but  they  will  not  render  him 
incompetent.     A  witness  who  stands  in  the  same  situation    < 
as  the  party,  for  whom  he  is  called  to  give  evidence,  is  under 
a  strong  bias,  but  is  not   on   that   account  disqualified. 
Thus  if  there  are  two  actions  brought  against  two  persons 
for  the  same  assault,  in  the  action  against  one  the  other  may 
be  witness  ( i ) ;  or  if  several  persons  are  separately  indicted 
for  peijury  in  swearing  to  the  same  feet,  either  of  them 
before  conviction  may  be  a  witness  on  the  trial  of  the 
others  (2).     So  in  Rudd's  case  (3),  a  woman,  whose  hus- 
band had  been  before  convicted,  waa  admitted  to  give  evi- 
dence against  the  prisoner,  though  she  expected  that,  in 
case  of  his  conviction,  her  husband  would  receive  a  pardon. 
So  in  the  case  of  Bept  v.  Baker,  which  was    an  action 
against  an  underwriter  on  a  policy  of  insurance,  the  court 
held  after  much  argument,  that  another  underwriter  was  a 
competent  witness  (4).      Hiis  case  came  before  the  Court 
of  King's  Bench  by  writ  of  error  from  the  Court  of  Com- 
mon Pleas ;  a  writ  of  error  was  afterwards  brought  to  re- 
verse the  judgment  of  that  court,  but  was  at  length  aban- 
doned (5).     It  has  always  been  considered  a  case  of  great 
author!^,  and  deserves  to  be  particularly  noticed,  as  it  is 
one  of  the  leading  cases  which  have  established  the  rule  of 
evidence  on  this  subject.    The  principal  question  in  that 
case  was,  whether  a  person,  who  had  been  employed  as 
broker  by  the  plaintiff  in  proeuring  the  policy  to  be  sub-  , 
scribed  by  the  defendant,  and  had  afterwards  himself  sub- 
scribed the  policy  as  assurer,  was  a  competent  witness  for 

(I)  Per  Bdler  f.  i  T.  R.30X.  (3)  1  Le«*  Cr.  C 151. 

(1)  Bath  V.  Montague,  cited  Fortesc.  (4)  3  T.  R.»7.     Bull.  N.  P.  aSj, 

Rep.  247.     GuDitone  v.  Downea,  %  S.  P. 

RoiL  Abr.  6S5,  Art.  3  ;  &.  C.  cited  (5)  7  T.R.  6o4- 
aH.P.C.ftSo>  and  in  R.?.  Gray,  (or 
Bn]r},aSeLN.P.xo46. 
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tte  defendant.  The  court  adjudged  that  he  was  oompetent ; 
Lord  Kenyon,  C.  X,  Mr.  Justice  Buller,  and  Mr.  Justice 
Grose  held,  that  he  ought  not  to  have  been  rejected,  on  the 
broad  and  general  ground,  because  he  was  not  interested 
in  the  event ;  Mr.  Justice  Ashurst,  on  a  narrower  ground, 
because  the  witness  stood  in  the  particular  situation  of 
broker,  and  having  made  himself  a  party  to  the  policy  he 
ought  not  to  be  allowed  by  his  own  act  to  deprive  either 
party  of  the  benefit  of  liis  testimony.  The  other  judges 
concurred  in  that  opinion ;  but  Lord  Kenyon  C.  J.  declared, 
that  the  other  was  the  principal  ground  of  his  opinion.  He 
said,  <*  The  objection  is,  that  the  witness  was  underwriter 
on  the  same  policy.  I  must  acknowlege,  that  there  have 
been  various  opinions  upon  this  subject,  and  that  it  is  im- 
possible to  reconcile  all  the  cases.  Then  we  have  only  to 
consider  what  are  the  principles  and  good  sense  to  be  ex- 
tracted from  them  all.  I  think  the  principle  is  this ;  if  the 
proceeding  in  the  cause  cannot  be  used  for  him,  he  is  a  com- 
petent witness,  altho'  he  may  entertain  wishes  upon  the 
subject :  for  that  only  goes  to  his  credit,  and  not  to  his  com- 
petency." 

For  the  same  reason,  a  witness  is  not  incompetent  on  the 
ground,  that  the  verdict  may  afterwards  come  to  the  hearing 
of  a  jury  in  an  action  brought  by  the  witness  himself,  and  so 
have  an  influence  on  their  judgment,  though  not  in  evidence 
before  them.  Lord  Holt,  indeed,  in  the  case  of  the  King 
T.  Whiting  (i),  on  an  indictment  for  a  cheat,  in  obtaining 
a  person's  subscription  to  a  note  of  lool.  instead  of  5I., 
rejected  the  evidence  of  the  maker  of  the  note;  Lord  Holt 
said,  the  verdict  would  be  certainly  heard  of^  in  an  action 
on  the  note,  to  influence  the  jury.  This  decision  was  fol- 
•  lowed  by  Lord  Hardwicke  C.  J.  in  the  case  of  the  King  v. 

Nunez  (2):    but  afterwards  in  the  case  of  the  King  v. 
Bray  (3)  Lord  Hardwicke  reviewed  bis  own  opinion  and 


(0  1  Salk.  183/  (3)  Rep.  Temp.  Hard.  3i8. 

(»)  %  Stn.  1043, 
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tlMt  (^Lord  Holty  and  decided  that  the  objection  went  onlj 
to  the  credit  and  not  to  the  competency  of  the  witness ;  and 
with  respect  to  the  possibility  that  die  jury  might  hear 
of  the  verdict,  he  said,  that  sitting  as  judge  he  could  only 
liear  of  it  judicially.  Thus,  where  A  having  brought  an 
aotion  against  B  (who  filed  a  bill  in  equity  for  an  injunction, 
and  after  answer  put  in  by  A,  denying  the  allegations  in  the 
bill,  the  injunction  was  dissolved,)  A  was  afterwards  indicted 
for  perjury  alleged  to  have  been  committed  in  his  answer, 
and  the  indictment  came  on  to  be  tried  immediately  before 
the  action,  the  Court  of  King's  Bench  determined  that  B 
was  a  competent  witness  and  had  been  properly  admitted  to 
give  evidence  on  the  trial;  as  he  could  not  avail  himself  of 
the  conviction  of  A  in  any  civil  proceedings  between  tliem 
either  in  law  or  equity  ( i ).  So  a  person,  who  has  borrowed 
money  on  an  usurious  transaction,  is  a  competent  witness  for 
the  plaintiff  in  an  action  for  penalties  against  the  lender  (2); 
and,  whether  he  has  or  has  not  repaid  the  money  lent,  does 
not  appear  to  make  any  essential  difference,  at  least  so  far 
as'  his  competetu^  is  affected  *;  for  in  neither  case  does  he 
gain  any  thing  immediately  by  the  event  of  the  suit,  nor  can 
he  give  the  judgment  in  evidence  in  an  action  against  him 
for  the  monisy  lent.  A  mere  contingent  benefit,  then,  which 

(i)  R.  V  .Boston,  4  East. 57a.    See  (2)  Abrahams  q.  l  ▼.  Bunn, 4  Burr. 

!»»*/,  Sect.  VT.  1251.     Smith  v.  Prager,  7T.  R.60. 

See  Masters  v.  Drayton,  2  T.  R.496. 

*  In  the  case  of  Smith  q.  t.  v.  Prager,  the  witness  said  he  had  repaid  the  princi« 
pal  sum  and  interett  by  drafts  which  had  been  duly  honoured,  and  that  he  was 
stiH  indebted  tm  the  defendant  on  a  running  account  for  this  and  other  loans.  It 
may  be  observed,  that  at  the  time  of  the  trial  the  witness  was  an  uncercificated 
bankrupt  :  but  this  was  not  contidered  as  Aimiabing  any  objection.  (See  Masters 
q.  t.  V.  Drayton,  2  T.  R.  49^.  See  also  Ridley  ▼.  Taylor,  13  East,  175.)  In  the 
first  case  cited,  of  Abrahams  q.t.  v.  Bunn,  the  wimesi  pnored,  that  he  had  re- 
deemed the  pledges  and  repaid  the  principal  sum,  and  he  was  competent  to  prore 
that  fact.  Lord  Mansfield  is  reported  to  have  said,  «  that  if  the  defendant  had 
produced  a  security  or  proved  the  pledge  to  be  remaining  in  his  custody,  it  would 
have  been  a  different  consideratioo,  whether  the  witness  who  was  the  banrow«^  of 
the  money  could  be  examhied  to  contradia  this."  However  it  may  be  inferred 
from  the  case  of  Jordaine  v.  Laihbrooke  which  lias  been  before  mentioned,  that 
this  consideration  would  not  now  cfiea  the  fm^iUmy  of  the  witness.    See  Smfr*^ 

D  4  may 
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may  tetali  to  the  witness  from  the  event  of  the  suit,  (as,  that 
it  may  posMbly  be  more  easy  for  him  to  establish  his  own 
claim^  in  case  the  party  calling  him  should  succeed,)  can 
only  afiect  his  credit  and  not  his  competency,  unless  the 
▼er diet  would  be  evid^ce  for  him. 

• 

Upon  the  same  principle,  a  witness,  who  has  acted 
under  a  bare  authority,  is  not  to  be  excluded  from  giving 
his  testimony,  on  the  ground,  that  he  may  )>e  liable  to  an 
information  or  an  action,  in  case  the  fact,  which  he  comes  to 
prove,  should  be  found  otherwise  (i).  Thus  persons,  who 
have  been  themselves  in  office,  are  often  called  to  shew 
what  the  usage  is,  and  what  they  did  when  in  office; 
yet  if  their  acts  be  illegal,  they  are  liable  to  a  quo  war- 
ranto ( I  )•  If  persons  were  not  allowed  to  be  competent 
witnesses  in  matters  belonging  to  corporations,  because 
they  may  possibly  be  punished  by  information,  much  good 
evidence  would  be  shut  out.  Wherever  any  imlawful  act 
is  done  in  a  corporate  assembly,  the  whole  assembly  ate 
liable  to  an  information ;  yet  the  persons  who  were  pre- 
sent at  such  assemblies  are  always  allowed  to  be  good 
.witnesses ;  and  if  they  were  not  allowed,  there  would  be 
no  evidence  at  all  as  to  such  facts  (2).  So  a.witness  may 
prove  a  codicil  made  subsequent  to  a  second  will,  and 
reviving  a  former  will,  though  he  has  acted  under  the  first, 
will,  and  might  be  liable  to  actions  as  executor  de  son  tort, 
if  it  should  be  set  aside  (3).  Indeed,  it  may  be  laid  down 
as  a  general  rule,  that  executors  in  trust,  trustees,  and 
agents,  are  not  incompetent  merely  on  the  ground  of  their 
iiability  to  action.  (4) 


(1 )  R.  V,  Bray,  Rep.  Temp.  Herd. 
360 ;  %  SeL  N.  P.  1045,'  S.  C.  2  Srr. 
J 069,  S.  P.  Baillie  v.  Wilson,  cited 
4  Burr.  1354*  See  Carpenter's  Com- 
pany, tec.  V,  Hay  ward,  i  Doug.  374. 

(a)  By  Lord  Hardwicke,  C.  J.  R. 
w.  Gray,  (or  Bray),  fl  Selw.  N.  P.  1045. 

(3)  fiiUlie  IT.  Wilson,  cit.  4  Bwr. 


2154.    Goodtitle  d.  Fowler  v.  Wdford 
I  Ooug.  140. 

(4)  I  Mod.  107.  Go«t  T.  Tracy, 
I  P.  WiU.  287.  X  Black.  Rep.  366. 
Gilb.  £v.  123.  Goodtitle  v.  Fowler,  X 
Doit; .  140.  Bettiaon  v.  Bromley,  1% 
East  250.  See  i  Ball  &  Beatty*s  Rep« 
too.  414,  and  casea  thert  cited,  as  to 
the  rult  in  eqiuty. 
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in  the  cases  which  have  been  mentioned,  the  objection 
against  the  witness  was,,  that,  either  from  the  circumstance 
of  his  standing  in  the  same  situation  as  the  party  for  whom 
he  was  called,  or  because  the  yerdict  might  possibly  influence 
the  jury  in  a  cause  in  which  he  himsdf  might  be  party,  6r 
from  some  other  cause  of  the  same  kind,  that  he  expected  a 
benefit  from  the  result  of  th'e  suit.  The  witness  in  those 
cases  would  probably  have  admitted,  that  he  thought  himself 
interested;  it  was  upon  the  supposition  of  this  fact,  that  the 
objection  must  have  been  founded.  Those  cases,  therefore, 
in  which  such  objections  were  over-ruled,  appear  to  have  - 
determined  this  point,  that  a  witness  will  not  be  incompe- 
tent merely  on  the  ground  of  his  thinking  himself  interested. 
It  is  true,  if  he  believes  himself  interested,  the  impression  - 
on  his  mind,  and  his  bias  in  favour  of  the  party  calling  him, 
may  be  as  strong,  as  if  he  were  legally  incompetent  But  the 
deference  is,  that  in  the  one  case  the  inquiry  is  more  simple 
and  more  easily  defined ;  in  the  other,  it  b  complicated, 
vague,  «nd  uncertain.  For  the  purpose  of  determining  that 
a  witness  is  incompetent  on  account  of  his  believing  himself 
interested,  it  might  be  necessary  to  examine  him  on  a  great 
variety  of  points,  which  after  all  would  be  more  proper  for 
the  consideration  of  the  jury,  as  for  example,  on  the  nature 
of  the  benefit  which  he  expects,  the  reasons  for  his  expecting 
it,  and  the  impression  which  such  an  expectation  may  have 
produced  upon  his  mind.  Such  an  inquiry  would  in  all 
cases  be  extremely  indefinite,  and  would  be  subject  to  this 
great  inconvenience,  that  it  might  lead  to  the  rejection  of  a 
witness,  who  on  further  examination  might  appear  to  de- 
serve the  highest  credit,  and  might  have  it  in  his  power  to 
give  important  evidence.  The  rule  of  law  respecting  in- 
terested witnesses  is  perhaps  the  best  that  could  be  adopted, 
because  it  is  the  least  exclusive  and  most  accurately  defined. 
It  excludes  such  only  as  have  an  interest  in  the  event  of  the 
suit;  not  that  in  all  cases  they  are  likely  to  feel  a  stronger 
bias  than  persons,  who  may  perhaps  expect  some  benefit 
from  the  event,  or  may  be  friends  or  relations  to  the 
par^,  and  yet  are  not  on  that  account  incompetent;  but 

the 
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the  kind  of  interest)  which  is  mariced  out  as  the  cause  of  in- 
competency, is  in  general  more  direct  and  immediate,  and 
more  easily  ascertained.  It  has  been  held,  therefore,  that  a 
witness  is  not  incompetent,  who  believes  himself  under  an 
obligation  of  honour  to  indemniiy  the  bail,  unless  he  has  in 
fiict  entered  into  an  engagement  to  that  effect  (i).  Such 
an  obligation  is  in  general  of  a  nature  so  uncertain  and 
variable,  that  it  cannot  safely  be  recognized  in  courts  of 
justice  as  a  motive  of  conduct.  Besides,  where  the  sense 
of  honour  is  so  strong  and  binding  as  to  influence  him 
against  his  interest,  it  must  be  unnecessary  to  reject  the 
witness,  as  the  same  principle,  which  would  induce  him  to 
pay  the  costs,  would  oblige  him  in  giving  his  evidence  to 
speak  only  the  truth ;  and  in  cases  where  the  sense  of  honour 
is  less  firm  and  imperative,  the  ground  of  the  objection  fails, 
since  the  witness  is  not  bound  in  point  of  law,  and  does  not 
feel  himself  absolutely  bound  in  point  of  morals.  But,  in- 
dependent of  this  reasoning,  another  more  general  answer 
is,  that  the  ends  of  justice  are  more  effectually  attained  by  a 
lull  and  complete  investigation  of  the  subject  in  dispute, 
and  unless  the  objection  to  the  witness  is  strictly  a  legal 
objection,  he  will  be  admitted  to  give  evidence.  In  Uie 
ease  supposed,  of  a  witness  who  says  he  thinks  himself 
bound  in  honour  to  pay  the  costs,  it  might  be  injurious  to 
the  party  who  calls  him  to  be  deprived  of  his  testimony 
6n  account  of  such  a  fancied  obligation ;  more  especially 
as  it  is  an  obligation  which  may  easily  be  pretended  by  the 
witness,  but  which  it  is  scarcely  possible  for  the  court  justly 
to  appreciate,  and  which  firom  the  nature  of  the  case  the 
party  cannot  release,  nor  yet  enforce  against  the  witness  \ 
on  the  other  hand,  his  testimony  may  not  deserve  all  the 
credit  due  to  a  witness  free  from  bias,  and  it  ought  there* 
fore  to  be  strictly  examined  and  sifted.  The  witness,  then, 
is  to  be  heard,  but  his  evidence  is  open  to  observation. 


(z)  Pftderson  v.  Scofiles,  z  Camp^     See  Fotheriiish«m  v.  Greenwood,  z  Str. 
145.  S.  P.,  said  to  have  been  ruled      Z29. 
tmhrmt  in  tB  oU  ON,  hj  Paikor C.  J,; 

How- 
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However,  it  is  to  be  observed,  there  are  several  dicta  in 
favour  of  the  position,  that  a  witness  is  not  competent,  if 
he  believes  himself  interested,  whether  he  is  or  is  not  inte- 
rested in  strictness  of  law  (i).     But  these  dicta  were  not 
the  ground  of  the  determination  in  the  cases  then  before 
the  Court,  nor  was  it  necessary  to  determine  the  point; 
and  further,  the  general  rule  of  law  on  the  subject  of  in- 
terest was  not  at  that  time  so  clearly  settled,  as  it  has  since 
been  by  many  later  authorities.     In  a  late  case  (2),  before 
the  High  Court  of  Admiralty,  an  olgection  was  made  to 
the  evidence  of  a  witness,  who  had  acknowledged  in  his 
answer    ^^  that  he  could   not  say  he  was  not  interested^ 
inasmuch  as  he  conceived  he  would  be  entitled  to  share, 
if  his  vessel  should  be  pronounced  a  joint  captor,  though 
he  had  signed  a  release ;"  on  the  other  side  it  was  con* 
tended,  that  as  he  was  clearly  not  interested,  the  effect  of 
his  impression  was  no  more  an  objection  in  this  case,  than 
in  those  in  which  the  expectation  depended  only  on  the 
bounty  of  the  parties.     But  Sir  William  Scott  rejected 
the  evidence,  observing,  ^^  he  had  always  understood  the 
distinction  to  be,  that,  if  the  witness  says  only  that  he  ex- 
pects to  share  from  the  bounty  of  the  captors,  he  is  not 
disqualified  or  rendered  incompetent,  whatever  may  be  the 
deduction  of  credit  to  which  he  is  exposed.     But  if  he 
thinks  himself  entitled  in  law,  he  acts  under  an  impression 
of  interest,  which  renders  him  incompetent,  however  erro* 
neous  that  opinion  may  be.'' 

Having  shewn  what  is  not  such  an  interest  in  the  event 
of  the  suit,  as  will  disqualify  a  witness  from  giving  evidence, 
we  now  proceed  to  inquire  what  is  such  an  interest  as  wiU 
disqiualify  him. 

If  the  witness  can  avail  himself  of  the  verdict,  so  as  to 
l^ve  it  in  evidence  in  support  of  his  own  claims,  or  if  the 

(i)  By  Pratt  C.  I.  in  Fotheringham  x  H.  Bl.  .V>7*  S.  P.  by  Perryn  B.  in 

▼.  Greenwood,  i  _Str.  129.  cited  and  ap-  Newland^s  case,  i  Leach,  Cr.  C.  353. 
praredby  Lovd Loughboroagh  CJ.,Mid  (i)  Caae  of  tlie  Amitii,  Vdleneuve, 

by  Gould  J.    in  TreUwniy  v.  Thomai,  5  Robiofoii,  Adm.  Repb  344.  n. 

verdict 
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verdict  can  be  used  in  evidence  against  him,  in  case  the 
party,  for  whom  he  is  called  as  witness,  should  fail  in  the 
action,  this  is  a  direct  and  immediate  interest  in  the  event 
of  the  suit,  which  will  render  him  incompetent  (i).    Thus 
where  a  right  of  common  is  claimed  by  custom,  one  who 
claims  under  the  same  custom  cannot  be  a  witness  in  sup- 
port of  the  claim,  as  he  might  afterwards  use  the  verdict  in 
his  own  cause  to  establish  a  similar  customary  right  for  him- 
self (2).    It  may  perhaps  be  said,  that,  if  he  were  allowed 
to  be  a  witness,  he  could  not  afterwards  use  the  verdict ; 
for,  on  the  trial  of  his  own  cause,  if  it  should  appear  that  he 
was  witness  in  the  former  suit,  to  admit  the  verdict  as  evi- 
dence for  him  would  be  in  efiect  allowing  a  party  to  give 
evidence  for  himself.      The  answer  to  this  objection  seems 
to  be,  that  the  fact  of  his  having  given  evidence  in  the 
fermer  case  would  probably  be  unknown  at  the  time  of  the 
second  suit ;  and,  even  if  that  fact  should  be  fully  proved, 
yet  it  would  be  presumed,  that  he  was  disinterested,  and 
then  the  verdict  might  perhaps  be  evidence  for  him,  upon 
the  same  principle  which  allows  the  depositions  of  a  witness 
in  a  suit  in  equity  to  be  evidence  for  him  on  a  bill  of  re- 
vivor brought  by  the  witness  himself  (3).     A  commoner, 
then,  is  not  competent  to  support  a  custom,  under  which  he 
himself  claims.     So  in  an  action  on  the  case  by  a  com- 
moner against  the  defendant,  for  not  repairing  his  fences 
contiguous  to  a  common,  where  one  of  the  points  in  issue 
was,  whether  the  defendant  was  liable  to  rq>air  by  reason 
cS  his  occupation,  it  has  been  determined  that  other  persons, 
who  claimed  a  right  of  pasture  over  the  same  common, 
were  not  competent  vdtnesses  fior  the  plaintiff*(4),  because 
the  record  would  be  evidence  for  another  commoner,  that 
the  occupier  of  the  adjacent  land  was  bound  to  repair  this 
fence ;  and  though  the  plaintiff  in  that  case  claimed  a  right 
of  common  by  prescription,  in  right  of  a  particular  mes- 

(i)  3  T.  R.  3«,  33.  36.     7  T.R.         (3)  Gow  Y.Tricy,  x  P.  Wms.  a88.; 

6».    4  East,  sSo.  S  Veni.  699.  S.  C.     Hawt  ▼  Hind,  % 

(a)  1  T.  R.  304.     3  T.  R.  3».  Atk.615. 
BuIL  N.  P.  183.     Hockley  v.  Lamb,         (4)  Anscomb  ▼.  Shorai  X  Taunt. 

I  Lord  Raym.  731.  l6x. 

soage, 
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suage,  stiU  the  other  commoners,  by  whatever  title  they 
might  claim,  would  have  a  conmion  interest  in  casting  the 
burthen  of  the  repair  of  this  individual  fence  upon  the  oc- 
cupier of  the  adjacent  land.  So  where  the  question  is, 
whether  in  a  particular  parish  or  viU  certain  things  are 
generally  exempted  from  tithes,  or  subject  only  to  a  modus, 
no  persons  who  would  be  subject  to  tithes,  if  the  parson's 
claim  were  to  be  allowed,  can  give  evidence  in  support  of 
the  modus  or  exemption  (i).  So  where  a  defendant  in  an 
acti<m  of  trespass  justifies  under  a  custom  in  the  parish  for 
out-going  tenants  to  take  the  away-going  crop,  he  cannot 
call  as  witness  an  occupier  of  land,  who  insists  upon  the  same 
right  for  himsdf.  But  where  the  issiie  does  not  afiect  any 
common  right,  but  is  merely  on  a  right  of  common  claimed 
by  prescription  as  belonging  to  the  estate  of  A,  one  who 
claims  a  prescriptive  right  of  common  in  right  of  his  own 
estate  may  be  a  witness  (2) ;  for  though  A  may  have  such 
a  right  of  common,  it  does  not  follow  that  B  has,  nor 
would  the  verdict  in  the  action  of  A  be  evidence  in  V% 
action. 

<<  It  is  no  good  objection  to  a  witness,  says  Ch.  B.  Gil- 
bert (2),  that  he  has  common  by  cause  of  vicinage  in  the 
lands  in  question,  for  this  is  no  interest  in  the  land,  but 
only  an  excuse  for  trespass ;  and  let  who  will  recover  the 
lands,  the  whole  right  of  common  remains,  so  that  he  is 
certainly  indifferent  in  point  of  interest'  between  the  two 
contenders."  However,  this  position  may  perhaps  be 
doubted,  as  the  rule  is  now  clearly  established,  tiiat  a  wit- 
ness, who  can  use  the  verdict  in  an  action  brought  either 
by  or  against  himself,  is  not  competent ;  and  since  com- 
mon by  cause  of  vicinage  is  in  the  nature  of  common  ap- 
pendant, and  implies  immemorial  usage  of  intercommoning, 
it  is  presumed,  that  a  verdict,  finding  the  existence  of  such 
an  usage,  would  be  evidence  for  the  witness^  if  he  were  to 

(i)  lA,  Claiirictfd  v.  Ly.  DtntoD,     rtated  z  SeL  N.P.449.    z  T.R.joa. 
1  GwiU.  36a    GUb.  Ev.  1x3.  Bull.  N.  P.  283. 

(1)  Harvey  ▼.  Coffiioo,  MS.  cut         (3)  OObb  £v.  Z09. 

justify 
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justHy  iinder  the  same  uAage  in  an  action  of  trespass.  It 
may  be  observed,  that  Ch.  B.  Gilbert  does  not  once  mention 
the  power  of  using  the  verdict  as  a  criterion  for  determin* 
ing  whether  the  witness  is  incompetent;  so  undefined  at 
that  time  was  the  rule  of  evidence  on  this  subject. 

Persons  liable  to  the  costs  of  the  action  have  an  immedi- 
ate interest  in  the  event,  and  therefore  are  not  competent 
witnesses.  For  the  same  reason,  the  defendants'  bail  are 
not  competent  to  give  evidence  for  their  principal  (i),  be- 
cause thej  are  immediately  answerable  in  case  of  a  verdict 
against  the  defendant.  So»  in  an  action  against  a  sheriff* 
for  a  fiilse  return,  the  sheriff's  officer,  who  has  given 
security  for  the  due  execution  of  process,  is  not  a  com* 
petent  witness,  to  prove  that  he  endeavoured  to  make 
the  arrest  (2).  So,  in  an  action  by  an  in&nt  plaintiff 
his  prochein  amy  or  guardian  are  not  competent  wit- 
nesses for  him,  as  they  are  liable  to  costs  (3).  So,  in  an 
action  against  a  master  for  the  negligence  of  his  servant, 
the  servant  is  not  a  competent  witness  to  disprove  his  own 
negligente ;  for  the  verdict  may  be  given  in  evidence,  in  a 
subsequent  action  by  the  master  against  the  servant,  as  to 
the  quantum  of  the  damages,  though  not  as  to  the  &ct  of 
the  injury  (4).  So,  in  an  action  of  assumpsit  for  goods  sold 
and  delivered,  the  plaintiff  having  proved  the  sale  of  the 
goods  to  the  defendant  and  one  J.  S.  who  were  partners  in 
trader  Lord  Kenyon  held  that  J.  S.  could  not  be  a  witness 
for  the  defendant,  to  prove  that  the  goods  were  sold 
to  himself  and  that  the  defendant  was  not  concerned  in  th« 
purchase  except  as  his  servant ;  for,  said  Lord  Kenyon,  by 
discharging  the  defendant  he  benefits  himself  as  he  will  be 
liable  to  pay  a  share  of  the  costs  to  be  recovered  by  the 
plaintiff  (5).     So  in  an  action  by  an  indorsee  against  the 

(i)  I  T.H.  164.  (4)  Green  v.  New    R.    Company, 

(a)  Powell  V.  Hord,  ft  Ld.  Reyra.  4T.  R.  589.      Martin  v.  Hearkksoiiy 

1 411.;  I  Scr.650.  S.C.  3  Campb. 533.  2Ld.  Raym.  1OC7.  Miller  v.  Falconer, 

(3)  Jamet  v.  Hatfield,    x   Su.548.  i  Csmpb.  251.  15  East,  474- 3  Campb. 

Hopkiu  V.  Neal,  %  Str.  1006.    Gilb.  516. 

£v.  X07.  (5}  Goodacre   r.   Breant«    Pcake 

N.KC  I74« 
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«coq>tor  of  a  bill  of  exchangey  which  had  been  acoqpted 
fin:  the  acconuaodation  of  the  drawer,  the  drawer  is  not  a 
competent  witness  for  the  defendant  to  prove  that  the 
holder  took  the  bill  for  an  usurious  consideraticxi.  This 
was  lately  determined  in  the  case  of  Jones  v.  Brooke  (i). 
The  Court  of  Common  Pleas  there  held,  that  the  witness 
was  interested  to  defeat  the  action ;  for,  if  the  holder  . 
should  succeed  against  the  acceptor,  the  acceptor  would 
not  only  havcf  a  right  of  action  against  the  drawer  for  the 
principal  sum,  but  also  for  all  damages,  which  as  acceptor 
he  might  sustain  in  being  sued  upon  the  bill ;  the  drawer 
of  an  accommodation  bill  being  bound  to  indemnify  the 
acceptor  against  the  consequences  of  his  acceptance  (at  the 
drawer's  accommodation. 

Upon  the  same  principle  it  has  been  determined,  that,  on 
an  appeal  against  an  order  of  removal,  if  the  appellants 
prove  a  settlement  in  a  third  parish,  the  rated  inhabitants 
of  that  parish  are  not  competent  witnesses  for  the  respon* 
dents  to  disprove  it ;  as  the  confirmation  of  the  order  of  re-  ' 
moval  would  be  conclusive  evidence  for  the  inhabitants  of 
the  third  parish,  that  the  settlement  of  the  paiq>er  was  at 
that  time  in  the  i^pellant  parish  (i).    It  would  indeed  be 
quite  as  conclusive  in  favour  of  any  other  parish  in  the  king- 
dom; so  that  the  proposed  witness  had  a  greater  interest  in 
the  question  than  any  other  person,  only  in  proportion  as 
there  was  a  greater  probability,  that,  if  the  appellants  &iled 
in  this  appeal,  they  would  afterwards  remove  the  pauper  to 
his  parish.     Such  an  objection,  however,  is  now  removed 
by  the  statute  5  4  0. 3.  c.  1 7  o.  the  9th  section  of  which  enacts, 
^<  that  no  inhabitant  or  person  rated  or  liable  to  be  rated 
td  any  rates  of  any  district^  parish,  &g^  shall  be  deemed  to  be 
by  reason  thereof  an  incomfietent  witness  finr  or  against  sudi 
district,  &c,  in  any  matter  relating  to  such  rates,  or  to  any 
order  of  removal  to  or  from  such  district,  &c.,  or  to  the 

(t)  4  Taunt.  464      Mauiulrel  v.     SaQ  v.  Bottock,  i  Scr.  575.  as  to  the  in- 
Kenoet,  i  Canpb.  408.    Sec  abo  Tre-     competenqr  of  witnesses  liable  to  costs. 
lawnj  V.Thomas,  U  H*  Bl.  306.  and         (%)  R.  v.  Tenington,  15  East,  472. 

settle 
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settlement  of  the  pauper  in  such  district."  Before  this  pro- 
vision, it  had  been  decided,  that  inhabitants  would  not  be 
incompetent  merely  from  having  rateable  property  in  the 
parish,  iT  it  did  not  appear  that  the  property  was  actually 
rated  at  the  time  of  the  appeal ;  and  this,  although  it  was 
omitted  in  the  rate,  for  the  very  purpose  of  introducing 
their  evidence  (i).  The  Court  held,  that  in  order  to  dis- 
qualify a  witness,  there  must  be  an  actual  existing  interest 
at  the  time,  not  merely  one  that  is  expectant  and  contingent ; 
and  that,  by  taking  the  witness  off  the  rate,  his  immediate 
interest  was  so  far  taken  away,  that  it  could  not  render  him 
incompetent,  whatever  objections  might  still  be  made  against 
his  credibility. 

In  an  action  of  ejectment,  the  tenant  in  possession,  upon 
whom  an  ejectment  has  been  served,  is  not  a  competent  wit- 
ness  in  support  of  the  title  of  the  defendant  under  whom  he 
holds ;  for  he  is  liable  to  the  mesne  profits,  and  the  verdict 
in  ejectment  would  be  evidence  against  him  in  an  action  to 
recover  them  (2).  So  a  witness,  to  whom  the  lessor  of  the 
plaintiff  has  agreed  to  demise  the  lands  in  question,  in  case 
he  shall  recover  them  by  the  verdict  in  ejectment,  would  not 
be  competent  to  give  evidence  against  the  defendant;  be- 
cause,  in  an  action  for  the  non-performance  of  that,  agree- 
ment, the  verdict  would  be  evidence  for  him  to  prove  the 
&ct  of  the  lands  having  been  recovered.  To  this  efiect  Ch. 
B.  Gilbert  has  laid  it  down  (3),  that  if  a  man  promise  a 
witness,  that  in  case  he  recover  the  lands  he  shall  have  a 
lease  of  them  for  so  many  years,  this  excludes  the  evidence^ 
for  then  the  witness  would  have  a  fixed  and  certain  advan- 
tage by  the  event  of  the  verdict.  So  a  witness  has  been 
rgected,  who,  if  the  plaintiff  failed  in  the  action,  was  to  re- 
pay a  sum  €S  money  in  his  hands  belonging  to  the  plaintifi^ 
but  was  not  to  repay  anjr  part  of  it,  if  the  plaintiff  suc- 

(i)  R.V.  ProMer,4T.R.  17.  R.  v.  (a)  Bourne  ?.  Turner,  i  Scr.  632. 
Little  Lumley,  6  T.  R.  157.  R.  v.  Doe  d.  Fonter  v.  WOliams,  Cowp.  6»^ 
Kirdford,  %  East,  561. '  (3;  OUb.  £▼.  zoS.  citbg  •  diaum  6f 

TwJideD  J.  in  z  Mod.  ax. 
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teeded  (i).  And  in  the  case  of  Forrester  v.  Pigou  (a),  an 
action  on  a  policy  of  insurance,  where  the  defendant  called 
another  underwriter  as  witness,  who  in  his  examination  on 
the  voire  dire  said,  he  had  paid  the  loss  to  the  plaintiff  upon 
an  undertaking,  that  he  was  to  be  repaid  in  the  event  of  this 
action  failing,  and  that  he  had  since  received  a  letter  from 
the  plaintiff  promising  to  return  the  money  in  that  event, 
Lord  EUenborough  C.  J.  on  the  trial  rejected  the  witness. 
On  a  motion  afterwards  for  a  new  trial  on  account  of  this  re- 
jection, the  Court  sent  the  case  to  be  retried,  for  the  purpose 
of  ascertaining  more  particularly  the  time  when  the  under- 
taking was  made  to  the  witness ;  but  on  that  occasion  Lord 
^lenborough  said,  *^  if  a  person,  who  is  under  no  obligation 
to  become  a  witness  for  either  of  the  parties  to  the  suit, 
choose  to  pay  his  debt  beforehand,  upon  a 'condition  that  it 
is  to  be  determined  by  the  event  of  that  suit,  he  becomes  as 
much  interested  in  the  event  as  if  he  were  a  party  to  a  con- 
solidation rule." 

The  rule,  that  a  witness  is  not  competent,  if  the  verdict 
can  be  given  in  evidence  eitiier  for  or  against  him  in  a 
future  suit,  is  of  all  the  rules  on  this  subject  the  most  com- 
prehensive, and  at  the  same  time  the  most  accurately  de- 
fined. And  if  this  were  the  single  criterion  for  ascertain- 
ing whether  the  witness  is  incompetent,  the  question  of 
interest,  which  now  is  often  a  question  of  difficulty,  would 
be  greatly  narrowed.  Lord  Kenyon  seems  disposed  to 
consider  this  rule  as  the  only  true  test  of  competency.  In 
the  case  of  Bent  v.  Baker  (3),  he  says,  "  it  is  to  be  con- 
sidered, what  is  the  question  put  to  a  witness  on  his  voire 
dire?  It  is,  is  he  really  interested  in  the  cause  ?  Sometimes, 
indeed,  the  counsel  enter  into  the  detail,  and  ask  haw  he 
is  interested?  Bat  the  general  question  involves  in  it  all 
the  others,  and  amounts  to  this,  whether  the  record  in 
that  cause  will  affect  his  interest  ?"  Then  again  he  says, 
^<  I  think  the  principle  is  this,  if  the  proceedings  in  the 

(1)  Foth«rio£ham  ▼.    Gre«>wood,         (a)  i  Maulc&  SeL  9. 
Z  Stt.  129.  (3)  3  T.  R.  3a.  and  see  ^  T.  R.  62. 

£  cause 
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cause  cannot  be  used  for  him,  he  is  a  competent  witness, 
although  he  may  have  wishes  upon  the  subject."  And 
Mr.  Justice  BuUer  in  the  same  case  says,  "  The  true  linef 
I  take  to  be  this,  is  the  witness  to  gain  or  lose  by  the  event 
of  the  cause  ?  Now  this  witness  could  not  gaih  or  lose  by 
the  event  of  this  suit,  because  the  verdict  could  not  be 
evidence  either  for  or  against  him  in  any  other  suit" 
However,  it  will  appear  from  a  variety  of  cases,  that  wit* 
nesses  have  been  considered  incompetent  on  account  of 
interest,  although  the  proceedings  in  the  suit  could  never 
be  used  in  evidence  either  for  or  against  them. 

i  '  On  the  subject  of  interested  witnesses,  Ch.  B.  Gilbert 
lays  down  the  Tule  thu8(i),  <<  the  law  looks  upon  a  wit- 
ness as  interested,  where  there  is  a  certain  benefit  or  dis- 
advantage to  the  witness  attending  the  consequence  of  the 
cause  one  way."  Mr.  Justice  Quller  adopts  the  same  rule  (2). 
SO)  in  the  case  of  the  King  v.  Prosser  (3),  where  the  ques- 
tion was,  whether,  on  an  appeal  against  a  rate,  parishioners, 
who  had  rateable  property  but  were  not  actually  rated,  were 
competent  witnesses  in  support  of  the  rate,  the  same  learned 
judge  expressed  himself  thus,  **  I  take  the  rule  to  be  this ; 
if  the  witness  can  derive  no  benefit  from  the  cause  before 
the  Court,  (meaning  evidently  from  the  context,  no  m- 
mediate  benefit,)  he  is  competent"  And  it  appears  to  be 
established  by  a  variety  of  cases,  that  a  certain  direct  and 
immediate  interest  will  disqualify,  althougli  it  may  happen 
that  the  verdict  in  the  cause  cannot  be  evidence,  either  for 
or  against  the  witness  in  any  future  suit  concerning  that  in- 
terest The  following  examples  may  be  cited  to  illustrate 
this  general  rule. 

I.  Rated  parishioners  were  always  considered  incom- 
petent, before  the  bte  act  of  parliament  (4),  to  give  evidence 
for  their  parish  in  appeals  against  orders  of  removal,  on 

(i)  Gilb.  Ev.  X06, 7.  f 3)  4  T.  R.  so. 

(1)  BulL  N.  P.  »84.  (4)  St.  540.3.  c.  z;^  §  9. 

the 
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the  ground  that  they  were  directly  and  immediately  inte- 
rested in  the  event  of  the  proceeding,  by  which  the  main* 
tenance  of  the  pauper  and  the  costs  of  the  appeal  might 
be  fixed  upon  their  parish,  and  have  the  effect  of  increasing 
their. proportion  of  the  rates,  (i) 

2*  A  devisee,  who  takes  an  interest  under  a  will,  is  not 
competent  to  speak  to  the  testator's  sanity,  in  an  action  of 
ejectment  by  another  devisee  agtunst  the  heir  at  law. 

3.  A  bankrupt  is  not  a  competent  witness  in  an  action 
by  his  assignees  to  prove  property  in  himself  or  a  debt  due 
to  himself  (2),  or  in  any  other  manner  to  increase  the  fund. 
Nor  can  he  prove  his  own  act  of  bankruptcy,  or  the  pe- 
titioning creditor's  debt,  or  any  other  part  necessary  to 
support  the  commission,  not  even  after  obtaining  a  cer- 
tificate, and  executing  a  release  of  his  share  in  the  surplus; 
for  if  the  commission  is  not  good,  the  certificate  and  all 
the  proceedings  are  void,  and  the  bankrupt  will  be  liable 
again  to  his  debts,  firom  which  the  certificate  would  dis- 
charge him  (3).  For  the  same  reason  he  cannot  be  ques- 
tiomd  as  to  any  antecedent  act  of  bankruptcy,  either  in  his 
examination  in  chief  or  in  his  cross  examination  (4).  And 
on  a  second  commission  of  bankruptcy,  a  certificated  bank- 
rupt cannot  be  a  witness  for  the  assignees  under  that  com- 
mission, unless  he  has  paid  15  shillings  in  the  pound,  for 
in  the  event  of  his  not  making  that  payment  under  the 
second  commission,  his  fiiture  e£^ts  are  liable.  (5) 

4.  A  creditor  of  a  bankrupt  is  not  competent  to  increase 
the  fund,  out  of  which  he  may  receive  a  dividend.  He  can- 
not therefore  give  any  evidence  to  deprive  the  bankrupt  of 

(t)  ILv.  Pro6Ber,4T.R.f9.    ILv.  aer,  ft  H.  Bl.  279.  Hoflinan  v.  Pitt, 

South  Lynn.  5  T.  R.667.   R.  ▼.  Kird-  jf  Esp.  N.  P.  C.  aa. 
ford,  ft  East,56i.  (4)  Wyatt  v.  Wilkinson,  5  Esp.N.  P. 

(ft)  Eirens  v.  Gold,  BuU.  N.P.  43-  C.  iS?-;  Elaom  v.  Brailey,  MS.  case  in 

(3)  Ckw8  ▼.  Fox,  ft  H.  n.  ft79«n-  x  ^^elw.  N.P.  139. 
(a} ;    Flower  ▼ .  Hezhcrt,  lb.  Field  v.         (i )  St.  5  G.  ft.  c.  30.  §  9.  Kemet  v. 

Conis,  ft  Str.  829.  Chapman  v.  Gard-  GxeenwoUen,  Peake,  N.  P.  C.  3. 
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his  allowance  ( i ).  And  the  petitioning  creditor  is  not  a 
competent  witness  to  prove  the  comnussion  regularly  sued 
out ;  because  he  enters  into  a  bond  to  the  Lord  Chancellor 
conditioned  to  establish  the  several  facts,  upon  which  the 
validity  of  the  commission  depends,  and  to  cause  it  to  be 
effectually  executed  (2).  But  another  creditor  who  has  not 
proved  his  debt  under  the  commission,  is  competent  to  sup- 
port the  commission,  though  not  to  increase  the  estate  (3). 
There  is  in  this  case  no  immediate  or  certain  benefit  It 
may  be  as  advantageous  for  the  creditor  to  be  allowed  to 
sue  his  debtor  as  a  solvent  person,  as  to  receive  a  dividend 
under  the  commission. 

5.  In  an  action  of  trespass  against  a  sheriff,  where  the 
question  was,  whether  goods,  which  had  been  taken  in  execu- 
tion in  a  suit  against  A.  B.,  belonged  to  him  or  to  the  Plain- 
tiff, A*  B.  was  not  allowed  to  be  witness  for  the  defendant 
to  prove  the  goods  his  property,  since  he  would  have  been 
discharged  from  his  debt  in  case  of  a  verdict  for  the 
defendant.  (4) 

6.  In  an  action  of  ejectment,  where  the  plaintiff  had 
made  out  a  prima  facie  case  against  the  defendant  as  tenant 
in  possession,  the  Coiu't  of  Common  Pleas  held  that  a  wit- 
ness called  on  the  part  of  the  defendant  was  not  competent 
to  prove  himself  the  real  tenant,  and  that  the  defendant  was 
only  his  bailiff;  for  the  verdict  would  have  the  effect  of 
turning  him  out  immediately ;  it  was  therefore  an  imme- 
diate interest,  and  outweighed  the  remoter  efiect  of  his 
subjecting  himself  by  his  testimony  to  an  action  of  eject- 
ment and  trespass  for  mesne  profits.  (5} 

If  there  is  a  direct  interest  in  the  event  of  the  suit,  it 
will  make  the  witness  incompetent,  however  small  and  in^- 

(l)  Shuttleworth  tr.  Bravo,  z   Str.  (4}  Bland  v.  Ansley,  a  New.  Rap. 

507-  Z^'i' 

(a)  Green  v.  Jones,  %  Campb.  41Z.  (5)  T>at  d.  Jones  v.  WUdei  5  Taisat. 

(3}  AVilliaras  v.  Stevens,  2  Campb.  1S3. 
301. 
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considerable  the  degree  of  interest  may  be.  Thus,  in  an 
action  of  trespass,  where  the  question  was,  whether  a  cor- 
poration, which  had  inclosed  part  of  a  common,  had  left 
sufficiency  for  the  commoners,  a  freeman  was  considered 
incompetent  to  prove  the  affirmative  (i),  because  the  rent 
must  have  been  received  for  the  use  of  the  corporation ; 
though  it  was  admitted  that  the  amouut  of  the  rent  was 
exceedingly  small.  Hence  it  appears  that  a  person  who 
loses  or  gains  the  smallest  sum  by  the  event  of  a  suit,  what- 
ever may  be  his  rank,  fortune,  or  character,  is  as  incom- 
petent to  give  evidence,  as  one  who  may  be  interested  to  the 
amount  of  thousands.  This  is  the  unavoidable  consequence 
of  the  general  rule.  If  interest  is  allowed  to  disqualify  in 
any  case^  it  must  in  all ;  as  it  is  impossible  by  any  scale  to 
measure  the  different  effects  which  it  may  have  on  different 
minds.  ^ 

If  the  witness  has  an  interest  inclining  him  to  each  of 
the  parties,  so  as  upon  the  whole  to  make  him  indifferent, 
he  will  be  competent  to  give  evidence  for  either  party. 
Tlus  in  an  action  of  assumpsit  for  money  paid  to  the  use  of 
the  defendants  who  were  ship-owners,  Lord  Kenyon  ad- 
mitted the  captain  to  prove  that  he  had  received  the  money 
from  the  plaintiff  for  the  defendant's  use ;  for  he  stood  in- 
different between  the  parties,  and,  whichever  way  the 
verdict  might  go,  he  was  equally  answerable  (2).  So  in 
an  action  of  covenant  for  rent,  where  the  point  in  issue 
was,  whether  A.  B.,  whose  title  both  the  plaintiff  and  de- 
fendant admitted,  had  demised  the  premises  first  to  the 

(1)  Burton  V.  Hinde,  5  T.  R.  I74.*      480.      Shuttleworth    v,  Stephens,    1 

(2)  Evans  r.  Waiianu,  7  T.  R.  481.      Carnpb.  407. 
II.  (c).    lUerton  v.  Atkinson,  7  T.  R. 


*  See  R.  V.  Mayor  and  CommonaUy  of  London,  »Lev.  931.,  R.  v.  Carpenter^ 
ft  Show.  47«»  vid  c$»  of  City  of  London,  i  Ventr.  35  x*  aoatri.  In  these  cases, 
freemen  irere  admitted  to  be  witnesses  on  account  of  the  minuteness  of  their  in- 
terest, against  the  opinion  of  Jones  J.  The  law  of  the  case  in  %  Lev.  (where 
the  point  is  precisely  the  same  as  in  the  other  two  cases,)  has  been  doubted  by 
Mr.  Justice  Bnller  ;  see  Bull  N.  P.  ipo* 

E  3  plain- 
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plaintiff  or  to  a  third  person,  A.  B.  was  a  competent  wit^ 
iiess  to  prove  that  fact ;  for  the  verdict  could  not  be  given 
ill  evidence  in  any  future  action  either  by  or  against  the 
witness,  being  a  record  between  other  parties ;  and  it  ap- 
peared to  be  indifferent  to  him,  whether  he  had  the  one  or 
the  other  as  his  tenant  ( I ).  So  where  one  partner  drew 
a  bill  in  the  partnership  firm,  and  gave  it  in  payment  to  a 
separate  creditor  in  discharge  of  his  own  debt,  the  Court 
of  King's  Bench  held  that,  in  an  action  by  such  creditor 
against  the  acceptor,  either  of  the  partners  might  be  called 
on  the  part  of  the  defendant  to  prove  that  the  partner,  who 
drew  the  bill,  had  no  authority  to  draw  it  in  the  name  of 
the  firm ;  and  that  the  bankruptcy  of  the  partners  would 
not  vary  the  question  as  to  the  competency  of  the  witness  (2). 
In  this  case^  the  partner  who  drew  the  bill  would  have  been 
liable  to  the  plaintiff  to  the  amonnt  of  his  debt,  if  the 
plaintiff  had  &iled  in  the  action,  and  if  the  plaintiff  had 
succeeded,  he  would  have  been  liable  to  the  defendant  the 
acceptor ;  and  with  respect  to  the  other  partner,  though 
he  would  have  been  liable  to  the  defendant,  if  the  plaintiff 
riecov^red,  he  would  have  had  his  remedy  over  against  his 
joint  partner. 

In  the  case  of  Uderton  v.  Atkinson  (3},  where  the  question 
was  in  an  action  of  assumpsit,  whether  A.  B.,  who  had  rer 
ceived  money  due  from  the  defendant  to  the  plaintiff,  re* 
ceived  it  in  the  character  of  agent  for  the  plaintiff,  the  Court 
pf  King's  Bench  held  that  A.  B-  might  be  called  for  the 
defendant  to  prove  his  agency,  as  he  was  liable  either  to 
pay  thf  mon^  received  or  to  refund  it  to  the  defendant; 
imd  though  it  was  objected,  that  he  had  a  stronger  interest 
to  give  evidence  in  favour  of  the  defendant  than  on  the  side 
of  the  planti£^  (since,  if  he  had  received  the  money  under 
It  misrepresentation  of  his  own  character,  the  defendant 
inight  rfsoover  frcmi  him  the  costs  of  the  acti<m  then  depeodi- . 

(1)  Bell  f  p  Hanraod,  3  T.  H.  308,         {%)  Ridley  ▼.  Tiylor,  13  Eest,  175, 
{See  Serle  v.  Serk,  2  RoD.  Abr.  685.,  titf         (3)  7  T*  R*  4^0* 
Trie}.  ^O,)  died  Gilb^  Ev,  10^ 
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ing  as  well  as  the  mcmey,)  the  Court  held  that  the  posubQity 
of  such  a  remote  interest  did  not  make  the  witness  incom- 
petent.  Upon  the  authority  of  this  case^  the  case  of  Birt 
y.  Kirshaw  ( i )  was  decided ;  there,  the  Court  of  King's 
Bench  were  of  opinion,  that  the  indorser  of  a  note,  who 
had  received  money  from  the  drawer  to  take  it  up,  was  a 
competent  witness  in  an  action  by  the  indorsee  against  the 
drawer  to  prove  on  the  part  of  the  defendant,  that  he  had 
satisfied  the  note;  since  he  would  be  liable  on  the  note  to 
the  plaintiii^  if  the  defendant  succeeded,  or  to  the  defendant 
in  an  action  for  money  had  and  received,  if  the  plaintiff  suo 
ceeded;  and  the  Court  held,  that  the  witness  was  not  ren- 
dered incompetent  by  the  circumstance  of  his  being  also 
liable  to  the  defendant,  in  the  latter  case^  for  the  costs  of 
this  action  in  consequence  of  his  non-payment*  But  in  the 
recent  case  of  Jones  v.  Brooke  (2),  which  was  an  action 
against  the  acceptor  of  a  bill  accepted  for  the  accommoda* 
tion  of  the  drawer,  the  Court  of  Common  Pleas  held  that 
the  drawer  was  not  a  competent  witness  for  the  defendant 
to  prove^  that  the  holder  received  the  bill  on  an  usurious 
consideration ;  on  the  ground,  that  he  was  bound  to  indem- 
nify the  acceptor  against  the  consequences  of  an  acceptance 
made  for  his  accommodation,  and  would  therefore  be  liable 
to  the  acceptor  not  only  for  the  principal  sum  but  also  for 
all  the  damages  which  he  might  sustain  in  being  sued  upon 
the  bill  in  this  action*  The  liability  to  the  costs  of  the 
,  action,  as  appears  from  several  cases  before  mentioned,  is  a 
substantial  objection  to  the  competency  of  a  witness;  and 
however  indifferent  he  may  be  in  other  respects  towards 
either  party,  yet  if  he  has  incurred  such  a  liability,  he  has 
.  an  immediate  and  direct  interest  in  the  event  of  the  suit. 
^  In  the  ca^  of  Bucklandj.  Tankard  (3)  the  Court  held  that 
m  witnesis  who  might  have  a  remedy  by  action  whether  tho 
plaintiff  or  defendant  had  a  verdict,  was  nevertheless  inte- 
rested, because  under  the  particular  circumstances  he  would 
have  a  greater  difficulty  in  the  one  case  than  in  the  other  to 

(1)  %  Eaic,  45^  (3)  5  T.  R.  579. 

(S)  4Tamit.  4^ 
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enforce  that  remedy.  However  this  appears  to  be  the  only 
case  which  has  been  decided  on  such  a  ground ;  and  from 
the  leading  cases  on  this  subject,  which  rest  on  the  broad 
ground  of  interest,  such  a  circumstance  may  now  more  pro- 
perly be  considered  as  having  a  strong  influence  on  the 
witness,  but  not  as  forming  any  solid  objection  to  his  com- 
petency. 

The  objection  to  a  witness  on  account  of  his  being  inte- 
t^sted  is  an  objection  on  the  voire  dire,  and  excludes  him 
from  giving  any  kind  of  evidence  for  the  party  who  calls 
him.  If  the  objection  prevails,  he  cannot  be  examined  at  all. 
The  meaning  of  the  rule,  which  declares  that  an  interested 
person  shall  not  be  witness  in  courts  of  justice,  must  be  that 
he  cannot  be  heard  at  all  as  &  witness  on  the  side  to  which 
his  interest  inclines  him.  Chief  Baron  Gilbert  lays  itdown^ 
that  he  is  totally  excluded  from  all  attestation,  from  his  sup- 
posed want  of  integrity.  Thus  on  an  indictment  against  a 
township  for  not  repairing  a  highway,  a  parishioner  seems 
not  to  be  a  competent  witness  for  the  prosecution,  even  to 
prove  the  road  to  be  a  common  highway;  though  it  may 
be  said,  that  to  such  an  extent  he  charges  himself,  and  hk 
testimony  is  against  his  own  interest  The  answer  to  this 
is,  that  on  the  trial  of  this  indictment  his  evidence  has  not 
that  tendency ;  for  without  the  proof  of  that  fact  the  indict- 
ment cannot  be  sustained,  and  the  witness  by  giving  such 
evidence  is  supporting  a  prosecution,  which,  if  it  succeed, 
would  have  the  effect  of  discharging  him  and  the  rest  of  the 
parishioners.  So  in  an  action  of  ejectment,  a  witness,  who 
admits,  that  he  is  to  have  a  lease  of  the  premises,  in  case  the 
defendant  is  turned  out  of  possession  by  the  gectment,  is  as 
incompetent  to  prove  the  defendant  in  possession  of  the  pre- 
mises, as  to  prove  any  other  material  fact  necessary  for  the 
support  of  the  action. 


Sect. 
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Sect.  II. 

Of  the  Buk  on  the  Subject  of  Interest^  considered  with  refe- 

rence  to  the  Parties  in  the  Suit, 

A  PARTY  to  the  suit  on  record  cannot  be  witness  at  the 
trial  for  himself  or  for  a  joint^suitor  against  the  adverse 
party  (i),  on  account  of  the  immediate  and  direct  interest, 
which  he  has  in  the  event,  either  from  having  a  certain 
benefit  or  loss,  or  from  being  liable  to  costs.  The  party, 
therefore^  in  whose  name  an  action  is  brought,  cannot  be 
a  witness,  though  he  be  merely  trustee  for  some  other 
person  (2);  as  a  prochein  amy  suing  for  an  in&nt(3). 
Persons  appointed  governors  and  directors  of  the  poor  of 
a  parish  under  an  act  of  parliament,  which  authorizes 
them  to  assess  rates  on  the  inhabitants,  but  in  case  of  ap- 
peal makes  them  liable  to  costs,  to  be  indemnified  out  cf 
the  parochial  fund,  are  not  competent  witnesses  on  the 
trial  of  such  appeal ;  as  they  are  liable  to  costs  individually 
in  the  first  instance  (4).  But  there  is  no  objection,  it  is 
said,  to  the  competency  of  persons,  who  are  party  to 
a  suit  in  a  corporate  capacity,  and  consequently  not  indi* 
vidually  liable  to  costs,  and  who  are  free  from  all  interest  in 
the  question.  Thus,  in  an  action  against  the  governors  of 
the  Foundling  Hospital  for  the  amount  of  work  done  by 
the  plaintifl^  Lord  Kenyon  admitted  several  of  the  gover- 
nors to  prove  the  badness  and  insufficiency  of  the  work.  (5) 

An  exception  to  the  general  rule  is  stated  by  Rolle  C.  J,, 
in  the  case  of  an  action  against  a  hundred  on  the  statute  of 
Winton  (d),  where  the  plaintiff  (the  party  robbed)  may 

(i)  I  Vern.  230.     i  P.  Wms.  596.  (4)  R.  v.  St.  Mary  Magcbleo,  Ber* 

Glib.  £v.  116.  mondsey,  3  East,  7. 

(a)  Bautrman  ▼.  tUdtnius,  7T.  R.  (5)  Weller    ▼.  The  Governors  of 

668.  Foundl.  Hosp.      Peake'i  N.  P.  C.  153. 

(3}  Clutteibvck  v.  Lord  Hunting-  And  aee  Barrett  7.  Gore  and  another, 

tower,  I  Str.  505.    Jamei  ▼.  Hatfield,  3Atk.  401. 

I  Str.  548.     Hopkins  v.  Neol,  %  Str.  (6)  St,  13  Ed.  x.  c.  x. 
1025.    OUb.Ev.z07. 

prove 
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prove  the  robbery  and  the  amount  of  his  loss,  '*  from 
necessity,  on  default  of  other  proof  (i)/'  And  In  the  case 
of  Bennet  v.  Hundred  of  Hertford  (2),  which  was  an 
action  6n  the  same  statute,  brought  by  a  carrier  for  a  rob- 
bery committed  in  his  absence  on  his  servant,  the  Court 
ruled,  againist  the  opinion  of  Kolie  C.  J.,  that  the  plaintiff 
might  prove  the  amount  of  the  money  which  he  had  de- 
livered to  his  servant  The  15th  section  of  the  statute 
8  G.  2.  c.  16.  recites,  that  in  an  action  against  the  hundred 
the  person  robbed  may  prove  the  robbery  and  the  property 
of  which  he  was  robbed.  .  But  though  the  plaintiff  may 
prove  the  fact  of  the  robbery,  yet  with  respect  to  matters, 
which  may  be  proved  by  other  evidence,  he  is  not  a  com- 
petent witness.  Thus  he  cannot  give  evidence  to  prove^ 
that  the  place,  where  he  was  robbed,  is  within  the  hundred 
against  which  he  has  brought  the  action  (3).  And  though 
Ae  party  robbed,  who  brought  the  action,  has  been  allowed 
to  be  witness  even  in  his  own  cause,  yet  none  of  the  inhabi- 
tants of  the  hundred  were  formerly  received  on  behalf  of 
the  hundred,  however  inconsiderable  their  interest  might 
be  (4).  But  now  they  are  competent  witnesses  by  the 
statute  8  G*  2.  c.  i6«  s.  15. 

One  other  exception  appears  to  be  made  in  the  case  of 
an  action  for  a  malicious  prosecution,  where  it  seems  to 
have  been  understood,  that  the  evidence,  which  the  de- 
fendant himself  gave  on  the  trial  of  the  indictment,  may 
under  certain  circumstances  be  received  in  his  favour  on 
the  trial  of  the  action.  In  the  case  of  Johnson  v.  Brown- 
^"g  (5))  Lord  Holt  C.  J.  admitted  in  evidence  the  oath  of 
the  defendant's  Vife  (who  was  the  only  person  present  at 
the  time  of  the  supposed  felony,  and  who,  as  the  report 
says,  could  not  herself  be  witness,)  to  prove  the   felony 

(x)  %  Ron.  Ab.  6%6.     BuU.  N.  P.         (3)  Per  Page  T.  Rep.  temp.  HinL 
»89.  83. 

(1)  1  Roll  Ab.  686.    Vifl.  Ab.  Ev.         (4)  Per  Cur.  in  R.  v.  Carpenter,  % 
(I),  PL34.  Show.  47. 

(5)  6  Mod.  Rep.  2x6. 

com«^ 
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committed ;  ^  for  otherwise^  it  is  said,  cme  that  should  h% 
robbed  would  be  under  an  intolerable  mischief;  if  he  pro- 
secuted for  such  robbery  and  the  party  should  be  acquitted, 
the  prosecutor  would  be  liable  to  an  action  for  a  mab'cious 
prosecution  without  the  possibility  of  making  a  good  de« 
fence,  though  the  cause  of  prosecution  were  ever  so  pr^« 
nant."  And  Mr.  Justice  Buller,  treating  of  this  action, 
^7^(i)»  **  AS  it  may  come  to  be  left  to  a  jury,  it  is  advis- 
able for  the  defendant  to  give  proof  of  a  probable  causey  if 
he  be  capable  of  doing  it ;  and  for  this  purpose  proof  of  the 
evidence  given  by  the  defendant  on  the  indictment  is 
good." 

In  the  case  of  the  Mayor  and  Commonalty  of  London  (2), 
and  that  of  the  city  of  London  concerning  water-bailage  (3]^ 
the  point  in  issue  was,  whether  the  corporation  was  entitled 
to  certain  tolls;  in  the  first  case  it  ^s  ruled  by  the  whok 
Court,  and  by  three  judges  in  the  last,  that  freemen  (mem- 
bers of  the  corporation)  might  be  witnenes  in  support  of 
the  claim,  because  the  tolls  would  be  received  for  the  benefit 
of  theVhole  corporate  body,  and  the  interest  of  any  indi- 
vidual must  therefore  be  inconsiderable.  But  Mr.  Justice 
Buller  has  doubted  the  law  of  the  former  case  (4),  and  its 
authdrity  is  still  further  shaken  by  the  case  of  Burton  v. 
Hinde(5),  before  mentioned. 

Freemen  are  sometimes  admitted  as  witnesses  fifom  ne- 
cessity, when  they  would  otherwise  be  objectionable.  A 
case  of  this  kind  is  mentioned  by  Mr.  Justice  Buller  (6). 
**  The  question  being,  whether  the  defendants  had  a  right 
to  be  fireemen,  an  alderman  was  permitted  to  prove  that 
they  were  not  freemen,  because  none  but  aldermen  were 
privy  to  the  transactions  of  the  corporation  in  making  per- 

(i)  BuU.  N.  P.  14.,  cUkig  CobK  y.         (4)  Bull  N.P.  290. 
€af.  1746.  (5)  5  T,  R.  174.    See  ante,  p.  51. 

(ft)  %  Lev.  131.  (6)  R.  T.  Phippt  8c  Archer,  Bull  N. 

(3)  I  Ventr.  351.  "P.  489.  and  •••  ante  p.  4a 

sons 
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sons  free;  although  it  appeared  that  there  were  commons 
belonging  to  the  freemen." 

In  courts  of  equity,  if  a  bill  is  filed  for  discovery  only, 
and  an  issue  is  directed,  the  plaintiff  goes  to  law,  giving  the 
defendant  the  benefit  of  his  answer  (i).  And  it  seems  at 
one  time  to  have  been  the  practice  to  direct  an  issue,  where 
a  bill  was  filed  for  reliefy  and  the  defendant's  answer  po* 
sitively  denied  the  facts  stated  in  the  bill,  which  was  sup- 
ported only  by  a  single  witness ;  and  in  su^ch  cases  the 
defendant's  answer  was  directed  to  be  read  at  the  trial  (2). 
But  an  issue  would  not  now  be  directed,  where  there  is 
merely  oath  against  oath,  for  the  rule  in  equity  is,  that  if 
the  answer  contains  a  positive  denial  of  the  case  stated  in 
the  bill,  and  it  is  contradicted,  only  by  a  single  witness, 
there  cannot  be  a  decree  i^ainst  the  defendant  (3);  it 
ibould  seem,  therefore,  that  in  such  a  case  the  answer  of 
die  defendant  cannot  be  directed  to  be  read  at  law.  And 
die  Court  has  refiised  to  make  an  order  to  that  effect,  where 
the  plaintiff's  witness  was  supported  by  concurring  cir- 
cumstonces.  (4) 

As  a  party  to  the  suit  is  not  suffered  to  be  witness  in 
support  of  his  own  interest,  so  he  is  never  compelled  in 
courts  of  law  to  give  evidence  for  the  opposite  party  against 
himself.  Thus,  in  a  question  of  settlement  between  two 
parishes,  the  rated  inhabitants,  of  either  parish,  being  in 
reality  the  parties  to  the  proceeding,  cannot  be  compelled 
by  the  adverse  party  to  answer  against  their  own  interest  (5); 
iind  their  declarations  are  evidence  against  themselves  (6). 
But  where  one  of  several  co«plaintif&  comes  forward  vo- 
luntarily to  disprove  the  defendant's  liability  to  the  demand 
■made  upon  him,  he  may  be  admitted  with  the  consent  of  the 

(1)  See  9  Ves.«82.  (5)  R.  v.  Woburn,    10  East,  403. 

(a)  Ibbotson  v.   Rhodes,    a  Vern.      Fcnn  dem.  Pewtriss   aud    vioihei  v. 
554.     3  At^,  408.  Gilb.  Ev.  137.  Granger,  3  Campb  N.  F.  C.  177. 

f3)  See  infri,  Ch.  VII.  Sect. I.  (6)  R.  v.  Hardwick,  11  East,  579. 

(4)  Only  V.  Walker,  3  Atk.  407.  R.  v.  Whidey  Lower,  i  Maule  &  Scl. 

636. 
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adverse  party,  though  at  the  same  time  he  defeats  die  claim 
of  those  who  jointly  sue  with  him  (i).  For,  if  the  plaintiff 
were  to  make  a  declaration  against  his  interest  out  of  court, 
evidence  of  that  dcelai'ation  would  be  admissible ;  and  how 
is  the  proof  less  credible,  if,  with  the  consent  of  the  de- 
fendant, who  waives  all  objection  to  his  testimony,  he  de- 
clares the  same  thing  upon  oath  at  the  time  of  the  trial  ? 

A  defendant  cannot  regularly  be  witness  for  co-defend<* 
ants :  but,  if  no  evidence  has  been  produced  against  him, 
he  is  entitled  to  his  discharge,  as  soon  as  the  opposite  party 
has  closed  his  case,  and  may  then  give  evidence  for  the 
others  (2).  If  this  were  not  allowed,  great  injustice  might 
be  done  by  including  witnesses  in  the  process,  for  the  pur- 
pose of  supporting  a  false  charge.  But  if  there  is  any  even 
the  slightest  evidence  against  him,  he  cannot  be  discharged 
before  the  rest,  and  the  case  must  go  altogether  to  the 
jury  (3).  So,  in  trespass  against  a  person,  *'  for  that  he, 
together  with  A.  B.,  &c.,"  committed  the  wrong  complained 
of,  if  it  appears  that  A.  B.  was  concerned  in  the  trespass, 
and  that  process  was  sued  out  against  him,  and  an  endea- 
vour "made  to  arrest  him,  or  that  the  process  was  lost,  he 
cannot  be  admitted  a  witness  for  the  defendant  (4) :  but  if 
nothing  is  proved  against  A.  B.  then  he  ought  to  be  ad- 
mitted (5).  The  following  case  is  put  by  Ch.  Baron  Gil- 
bert: "  Trespass  against  A.  and  B.  for  two  horses — evi- 
dence against  A.  as  to  one  —  and  the  question  is,  if  he  may 
be  a  witness  for  B.  in  relation  to  the  other ;  and  it  seems, 
that  if  it  were  the  same  fact,  and  the  trespass  committed 
at  the  same  time  and  place,  he  may  not  be  a  witness,  be- 
cause he  s%vears  to  discharge  himself;  but  if  it  were  not  the 
same  fact,  but  two  distinct  trespasses  at  different  times  and 

( i)  Norden  and  Mother,  v.  William.         (3)  Bull.  N.  P.  485.    Gilb.  £▼.  1  x  7. 

too*  z  Taunt.  378.  Raven  and  another  v.  Dunning  and  an- 

{%)  Case  of  Dymoke  and   others,  other,  3  Esp.  N.  P.  C.  25. 
Sav.  34.  pi.  81.    '  R.  V.  Bedder  and  (4)  Reazon  r.  Ewbank,  Bull.  N.  p. 

otheri)  I  Sid.  137.     Hawk.  b.  a.  c.  46*  2^^.      Hill  v.   Fleming,  Rep.    temp, 

t.  98.      Gilb.Ev.  117.  Bull.  N.  P.  285.  Hard.  264.  Lloyd  v.  Williams,  lb.  113. 
Case  of  the  Mutineers  of  the  Bounty,         (5)  Page  v.  Crook,  Styl.  401.  1  Atk. 

cited  X  East,  3x2,  459* 
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places,  arbitrarily  joined  in  the  same  declaration,  then  they 
may  be  witnesses  one  for  the  other,  because  the  oath  of  one 
of  them  has  no  influence  on  the  fact  laid  to  his  charge, 
but  merely  goes  in  discharge  of  the  other/'  ( i ) 

In  a  case  where  one  of  the  defend&nfs  on  an  indictment 
for  an  assault  submitted  and  wa6  fined,  and  paid  the  fine, 
Pratt  C.  J.  allowed  him  to  be  witness  for  another  defendant^ 
considering  the  trial  as  at  an  end  with  respect  to  him  (2). 
But  on  a  joint  indictment  against  several  for  a  misdemeanor, 
a  defendant,  who  suffers  judgment  by  default,  cannot  be  a 
witness  either  for  the  others  (3)  or  against  them  (4).  And 
in  an  action  on  a  joint  oonUract  against  two  defendants, 
where  one  let  judgment  go  by  de&ult,  Lord  Kenyon  refused 
to  admit  him  as  witness  for  the  other  defendant  to  negative 
the  contract;  for,  if  negatived  as  toone^  it  fails  as  to  the 
other,  and  the  plaintiff  could  not  make  use  of  the  judgment 
by  default  against  him  (5) ;  nor  is  he  a  competent  witness 
for  the  plaintifl^  for,  if  the  plaintiff  succeeds,  he  will  be  en* 
titled  to  a  contribution  from  the  co-defendant,  and  if  the 
plaintiff  fails,  he  himself  will  be  liable  to  the  whole  of  the 
demand  (6).  It  has  been  held  at  nisi  prius,  that  a  defen- 
dant in  an  action  of  trover,  who  suffers  judgment  by  default, 
may  be  witness  for  the  co-defendants,  as  he  is  not  liable  to 
the  costs  of  the  issue  tried  against  the  other,  and  is  not  him- 
self released  whatever  may  be  the  event  of  that  issue  (7}. 
If  a  material  witness  for  a  defendant  in  ejectmait  is  made 
a  co-defi^ndant,  liis  proper  course  is  to  let  judgment  go  by 
default ;  but  if  he  plead,  the  Court  will  not  afterwards 
upon  motion  strike  out  his  name  (8).  <<  But  in  such  case," 
says  Mr.  Justice  Buller,  <<  if  he  consent  to  let  a  verdict  be 
given  against  him  for  so  much  as  he  is  proved  to  be  in  pos- 

(x)  Gab.ET.zi8.  (6)  Brown  v.  Brown  and  anochtr, 

(a)  R.  V.  Fletcher*  I  Sur.  633.  4  Tiant.  751. 

(3)  R.  V.  Lafone  and  others,  5  £sp.  (7)  Ward   v.  Haydon  and  another, 
N.  P.  C.  155.  1  Esp  N.  P.  C.  SSZ*    See  a  Campb.  N. 

(4)  Bull.  N.  P.  285.     Chapman  r.  P.  C.  334. 
Graves,  %  Campb.  N.  P.  C.  333.  n.  (8)  Donner  v.  ForteKue,  BiiU.  N. 


(j)  Brown  ▼•  Fox,  £xr»   Sum.  Asa.     P.  385. 
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session  o£  I  see  no  reason  whv  he  should  not  be  a  witneet 
for  another  defendant.''  ( i ) 

Though  a  plaintiff  cannot  ordinarily  examine  a  defendant 
as  a  witness  in  actions  of  common  law,  though  nothing  be 
proved  against  him,  (because  he  is  considered  as  having 
waived  his  testimony  by  making  him  a  defendant,)  yet  the 
rule  is  much  less  strict  in  courts  of  equity,  where  defendants, 
who  are  made  parties  to  a  suit  without  having  any  interest^ 
are  allowed  to  be  examined  either  for  the  plaintifi^  or  for 
their  co-defendants  (2).  Where  a  witness  for  the  plaintiff 
is  by  mistake  made  a  defendant,  the  court  will  on  motion 
suffer  his  name  to  be  struck  out  of  the  record  even  after 
issue  joined,  and  then  he  may  be  examined  (3) :  or,  in  the 
case  of  an  information,  the  attorneys-general  may  enter  a 
noUe  prosequi  as  to  one  of  the  defendants,  and  so  make  him 
a  witness.  (4) 


Sect.  III. 

Of  the  Stile  an  the  Subject  of  Interest^  rtmsidered  ivith  re* 
ference  to  ike  Husband  or  Wife  tf  the  Parfyi 

As  a  party  on  record  is  not  a  competent  witness,  so 
neitlier  is  the  husband  or  wife  of  the  party  competent  to 
give  evidence  either  for  or  against  the  party  (5).  No  other 
relation  is  excluded  (6);  a  father  may  give  evidence  for  his 
son,  or  the  son  for  his  father,  and  though  the  relation  be- 
tween them  may  influence  his  testimony,  it  will  not  render 
him  incompetent  The  reason  for  excluding  husband  and 
wife  from  giving  evidence,  either  for  or  against  each  other, 
is  founded  partly  on  their  identity  of  interest,  partly  on  a 

( I )  BuU.  N.  P .  a8 ;.  (5)  Co.  Lit.  6.  b.    Hawk.  K.^.  c  46, 

ht)  Barrett  ▼.Gore  tnd  another,  3  fl.  70.  Gilb.  Hr.  119.  BuU.  N.  P.a86. 

Atk.  401.    AmU.  393.    a  Chao-Cas.  (6)  x  Hale,  P.  C.  303.    %  Hale,  P. 

114.     X  Ball  tod  Beitty,  99.  C.  276.     Hawk*  b.  2.  c.  46    s.  76. 

(3)  X  Sid.  441.    Bun.  N.  P.  185,  Bull.  N.  P.  a87.     i  Wds.  331, 

(4)  Rep,  temp.  Hard.  163. 

principle 
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principle  of  public  policy,  which  deems  it  necessary  to 
guard  the  security  and  confidence  of  private  life,  even  at 
the  risk  of  an  occasional  failure  of  justice.  They  cannot 
be  witnesses  for  each  other,  because  their  interests  are  ab- 
solutely the  same ;  they  are  not  witnesses  against  each  other, 
because  it  is  contrary  to  the  legal  policy  of  marriage.  It 
has  been  resolved,  says  Lord  Coke  ( i ),  that  a  wife  cannot 
be  produced  against  the  husband,  as  it  might  be  the  means 
of  implacable  discord  and  dissention  between  them,  and  the 
means  of  great  inconvenience.  Thus,  in  an  action  brou^it 
by  a  woman  as  feme  sole,  the  defendant  cannot  call  the 
plaintifiTs  husband  to  prove  her  married,  thereby  to  nonsuit 
her  (2).  So  where  an  action  is  brought  by  or  against  the 
husband,  or  by  the  husband  and  wife  jointly  in  right  of  the 
wife,  the  declarations  of  the  wife  ore  not  evidence  against 
him  (3).  Therefore,  in  an  action  of  assumpsit  brought  by 
the  husband  for  wages  earned  by  his  wife,  her  acknowledg- 
ment of  having  been  paid  by  the  defendant  is  not  to  be 
admitted  against  the  husband  (4).  So  in  an  action  of  tres- 
pass against  a  husband  and  wife,  the  wife's  confession  of 
a  trespass,  committed  by  her,  cannot  be  given  in  evidence 
to  affect  the  husband.  (5) 

In  an  action  for  criminal  conversation  with  the  plaintiiTs 
wife,  the  wife's  letters  to  the  defendant  are  not  evidence  for 
the  defendant  against  the  husband,  nor  is  her  confession 
evidence  for  the  husband  against  the  defendant;  but 
conversations  between  her  and  the  defendant  are  evidence 
against  him  (6).  Evidence  of  the  manner  in  which  the  hus- 
band and  wife  used  to  live  together,  before  her  connectioD 
with  the  defendant,  is  clearly  admissible,  for  the  purpose 
either  of  increasing  or  lowering  the  damages ;  and  in  a  case 
where  they  necessarily  lived  apart,  being  servants  in  different 

fx)  Co.  Lit.  6.  b.  (4)  Hall  v.  Hill,  a  Str.  1094. 

(1)  Bcntley   v.  Cook,  cited  in  R.v.  (5)  Per  Cur.  inDcnn  v.  White  and 

CHviger,  2  T.  R.  265.  269.  another,  7  T.  R.  i  la. 

(3)  Winsmorev.Greenbank.WiUea,  (6)  Bull-  N.  P.  28.      Winsniore  v. 


J77.     Alban  and  others  v.  Pritchcit,     Grcenb8nk,Willej,577. 
6T.  R.  680.    ^«rv.  Morley,  Bull. 
K  P.  28. 
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faaiilies  ( i },  Lord  Kenyon  held  that  the  letters  of  the  wife 
to  her  husband,  which  had  been  written  before  any  suspi- 
cion of  a  criminal  intercourse,  were  evidence  to  shew  the 
affection  which  subsisted  between  them ;  but,  on  account  of 
the  obvious  danger  of  collusion,  it  ought  to  be  strictly 
proved,  that  the  letters,  which  are  offered  in  evidence,  were 
written  at  a  time,  when  the  wife  was  not  suspected  of  mis- 
conduct. 

In  an  action  brought  by  a  trustee  to  a  marriage-settle^, 
ment  against  a  sheriff^  to  recover  back  the  value  of  certain 
goods  sold  by  him  under  an  execution  against  a  tliird 
person,  that  perscm  was  not  admitted  to  prove,  on  the  part 
of  the  plaintiff,  that  the  goods  had  been  conveyed  in  tnist  for 
the  separate  use  of  his  (the  witness's)  wife  (2).  In  this  case» 
as  his  debt  would  have  been  discharged  by  a  sufficient  exe- 
cution, his  evidence  would  have  been  in  that  respect  against 
his  personal  interest (3):  but,  on  the  other  hand,  it  was 
the  wife's  interest  to  have  the  property  secured  for  her  sc-^ 
parate  use  *,  and  though  the  action  was  between  third  per- 
sons, yet  it  directly  affected  her  interest,  the  point  in 
issue  being,  whether  the  goods  belonged  to  her  or  to  her 
husband. 

In  an  action  of  trover  by  a  carrier  for  a  box,  which  had 
been  delivered  to  the  defendant  by  mistake,  the  plaintiff 
called  the  owner's  wife  to  prove  what  the  box  contained, 
but  Holt  C.  J.  refused  to  hear  her  testimony,  on  the  ground 
that  the  verdict  in  that  action,  with  oath  of  what  the  car- 
rier's witness  swore,  might  be  given  in  evidence  to  prove  the 
value  of  the  goods  in  a  subsequent  action  brought  by  thd 
husband  against  the  carrier  (4).  And  on  a  pro^cuUon 
against  several  persons  for  a  conspiracy.  Lord  Eilenbo- 
rough  C.  J.  refused  to  admit  the  wife  of  one  of  the  defend- 

(X)  Edwtrdi  T.  Crock,  4  Esp-lJ.  1*.  (4)  Tiley  v.  Cowling,  Li,  Ray,  744- 

C.  39.  Bull.  N.  P.  243.   But  see  pose  .Part  a. 

(a)  Davisv.  Dinwoody,  4T.  R.678.  Ch.a.  Sect.  i. 
(3)  BUad  v.Aiisley,  %  New  Rep. 
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ants  to  be  a  witness  for  the  others :  a  joint  offence  being 
cliarged,  and  an  acquittal  of  all  the  other  defendants  being 
a  ground  of  discharge  for  the  husband.  ( i ) 

This  rule  of  evidence,  which  has  been  adopted  for  the 
purpose  of  promoting  a  perfect  union  of  interests  and  of 
securing  mutual  confidence,  is  so  strictly  obsei^ved,  that  even 
after  a  dissolution  of  marriage  for  adultery  the  wife  is  not 
admitted  to  give  any  evidence,  which  w^ould  have  been  ex- 
cluded if  the  marriage  had  continued  (2).  Thus  one  great 
cause  of  distrust  is  removetl,  by  making  the  confidence, 
which  once  subsists,  ever  afterwards  inviolable  in  courts  of 
law.  In  a  case  (3)  before  Lord  Hardwicke  C.  J.,  he  would 
not  suffer  a  woman  to  be  a  witness,  though  her  husband 
consented.  "  Tlie  rule,  he  said,  is  for  the  peace  of  families, 
and  such  consent  should  never  be  encouraged." 

The  husband  and  wife  are  not  allowed  to  give  any 
evidence,  that  may  directly  criminate  (4),  or  even  tend  to 
criminate  each  other  (5).  Thus,  where  an  actual  marriage 
has  been  proved  between  two  persons,  a  woman  cannot  be 
sufiered  to  prove  an  antecedent  marriage  between  herself 
and  one  of  the  parties  (6),  the  consequence  of  which  might 
be  a  prosecution  for  bigamy :  and  it  has  been  laid  down  by 
one  learned  judge,  that  if  a  witness  has  been  examined  to 
a  material  fact  in  a  cause,  which  from  its  nature  must  have 
been  known  to  him,  (a%  for  example,  to  his  own  marriage^) 
his  wife  cannot  be  called  by  the  same  party  to  contradict 
him  (6),  as  such  evidence  might  lead  to  a  chai^  of  per* 
jury,  and  cause  the  husband  to  be  apprehended. 


(1)  R-  V.  Locker  and  others,  5  Esp. 
C.  107 ;  and  tee  R.  v.  Frederick  and 
ancthcr,  a  Sir.  1094.  S.  P. 

(a)  Moiiroe  v.  Twulcton,  cited  in 
Aveson  v.  Lord  Kiunaird,  6  Ease,  19a. 

(3,)  Barker  v.  Sir  Woolston  Dixie, 
Rep.  Temp.  Hard.  264. 

(4)  Mary^  Grigg*t  casC)  Sir  T. 
Raym.  x. 


(5)  X  H.  P.  C.  30X.  Brougbton  ▼ 
Harpur  cor.  Holt  C.  J.  a  hord  Raym. 
75a.    R.  V.  Cliviger,  a  T.  R.  263. 

(6)  R.  V.  CUviger,  a  T.  R.  a63,  by 
Ashursr  I.  Mr.  Juicice  Orose  (the  only 
other  judge  in  Court;  did  not  mention 
this  as  the  ground  of  hi*  jodgment,  bmt 
did  he  notice  that  part  of  the  case. 


The 


Sect  3.]    Incompetency  qf  Husband  or  Wife.  67 

The  case  of  the  king  against  the  inhabitants  of  Clivigei*, 
which  supports  the  two  last  positions,  was  shortly  this. 
On  an  appeal  against  an  order  of  removal  of  a  pauper  and 
also  of  a  vv'oman  as  his  wife,  the  respondents  having  proved 
the  marriage,  the  appellants  called  the  man  for  the  purpose 
of  proving  a  former  marciage  with  another  woman,  but  he 
swore  directly  the  reverse;  they  then  called  that  woman, 
to  prove  the  alleged  former  marriage.      The  Court  of 
.Quarter  Sessions  rejected  the  witness;  and  the  Court  of 
King's  Bench  determined  that  she  was  not  competent,  for 
the  reasons  which  have  been  mentioned.     Thiij  case  does 
not  go  so  far  as  to  decide,  that  where  a  witness  proves  a 
fact  on  one  side,  the  adverse  party  shall  be  precluded  from 
calling  the  husband  or  wife  of  the  witness  to  disprove  that 
fact.     And  as  the  most  serious  inconveniencies  might  result 
from  the  adoption  of  such  ai>  exclusive  rule,  which  would 
be  a  bar  to  the  full  and  complete  investigation  of  the  subject^ 
(even  in  cases,  too,  where  the  property,  the  character,  or 
even  the  Ufe  of  the  party  may  be  at  stake,)  it  may  perhaps 
be  safely  laid  down,  that  such  contradictory  evidence  would 
be  admitted.     And  many  ctfses  might  be  supposed,   in 
which  it  would  be  extremely  desirable,  and  perhaps  neces- 
sary to  public  justice,  that  the  same  party,  who  calls  the 
husband  as  witness,  should  afterwards  be  allowed  to  prove 
by  the  evidence  of  his  wife,  that  the  fact  is  different  from 
what  he  has  stated ;  for  although  they  may  directly  con- 
tradict each  other  as  to  a  particular  fact,  it  will  not  follow 
that  either  party  has  beeh  guilty  of  perjury. 

There  are  several  exceptionss  to  which  the  reason  of  the 
general  rule  on  this  subject  does  not  apply?  or  where  it  is 
outweighed  by  considerations  of  higher  importance. 

First,  if  a  woman  is  taken  away  by  force  and  married^  Exceptions. 
she   may  be  witnei»   against  her  husband    indicted    on 
St.  3  H.  7»  c.  2.,  for  she  is  not  a  wife  de  Jure^  a  contract 
obtained  by  force  having  no  obligation  in  law  ( i ).     From 

(t)  Swendien's    case,    5    Sr.   Tr.      cited  Rep.  Temp.  Hard.  83.    x  Hale 
456.  Bull.  N.  P.  486.    Rimtay's  cate,     P.  C.  30a.  661. 
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this  it  should  seem,  that  if  the  actual  marriage  is  valid,  (as 
ivhere  the  woman  after  the  abduction  cosisests  to  the  mar- 
riage voluntarily,  and  not  induced  by  any  precedent  me- 
naccy)  her  evidence  ought  not  to  be  allowed,  (i) 

Secondly,  on  an  indictment  for  a  second  marriage  during 
the  continuance  of  a^  former  marriage,  though  the  first 
wife  cannot  be  a  witness  (2),  yet  the  second  wife  may  after 
proof  of  the  first  marriage.  (3) 

Thirdly,  a  wife  may  be  witness  on  the  prosecution  of  her 
husband  for  an  offence  committed  against  her  person  (4). 
This  was  determined  by  all  the  judges  present  on  Lord 
Audley's  trial :  and  has  been  since  confirmed  by  the  greatest 
authorities  (5),  on  every  principle  of  humanity  and  justice. 
So  in  Azyre's  case,  on  an  indictment  for  beating  his  wife. 
Lord  Raymond  suffered  her  to  give  evidence  (6).  A  wife 
is  permitted  to  exhibit  articles  of  the  peace  against  her  hus- 
band (7);  and  the  Court  will  not  receive  afiidavits  on  the 
part  of  the  defendant,  to  contradict  the  truth  of  the  arti- 
cles exhibited  against  hkn,  and  prevent  his  giving  surety  (8). 
So,  an  a£Sdavit  of  a  married  woman  has  been  admitted  to 
be  read,  on  an  application  to  the  Court  of  King's  Bench  for 
an  information  against  her  husband,  for  an  attempt  to  take 
her  away  by  force  after  articles  of  separation  (9) :  and  it 
v^ould  be  strange,  says  Mr.  Justice  Buller,  to  permit  her 
to  be  a  witness  to  ground  a  prosecution,  and  not  afterwards 
to  be  a  witness  at  the  trial  ( io)»  On  the  trial  of  a  man  for 
the  murder  of  liis  wife,  her  dying  declarations  are  evidence 
against  him  (11).    It  has  been  said  indeed^  that  a  wife  may 


(i)  Ace.  X  Halt  P.  C.  30a.  4  Bl. 
Com.  ac^,  contra. 

(2)  Mary  Grigg*s  case, Sir  T.  Rayin. 
X.     Hawk.  b.  2.  c.  46.  S.7Z. 

(3)  I  Hale  P.  C  393.  Bull  N.  P. 
287.     1  £ast»  P.  C.  469. 

(0  I  St.  Tr.  393.     Hutton,  116. 

(5)  I  Hale  P.  e.  30X.  Hawk.  b.  3. 
c.  46. 8.  77.  Probyn  J.  in  Rep.  Temp. 
Hi«rti  83.  Bull.  N.  P.  287.  iftl. 
Comni.  443.  Doubted  in  Grigg*s  cacc, 
Wvt  T.  Raym.  x,  and  in  UUb.iiv.  120. 


(6)  I  Str.  67iz  \  Bull.  N.  P.  287. 
S.  C.  Jasg«r*i  caae,  x  East,  P.C.  454. 

(7)  Bull.  N.P.ib. 

(8)  Lord  Vane'a  case,  %  Str.  1202, 
more  fully  stated  from  Mr.  FordV  MS. 
in  1$  £aat,  171.  n.  (a);  R.  v.  Doherty, 
lb.  S.  P. 

(9)  Lady  La\vley*s  case,  BullM.P. 
287.     Mary  Mead's  case,  x  Burr.  ^43. 

(»o)  Bull.  N.  P.  287. 
(ii)  Woodcock's  ca&e»  a  Leach  Cr. 
0.^63.    JohA*t  case,  i  £ast,  P.  C.  357. 
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be  witness  agabst  her  husband  in  cnse  of  high  treason  (i); 
bot  there  are  authorities  the  other  way.  (2) 

Fourth!}',  where  the  wife  has  made  contracts  with  the 
authority  and  content  of  the  husband,  she  has  .been  con- 
sidered his  agent  for  that  purpose,  and  her  representations 
are  evidence  against  the  husband,  who  has  permitted  her 
to  contract  for  him  with  third  persons,  on  the  same  footing 
as  the  representations  <xf  any  odier  agent  (3).  Thus,  in  an 
action  of  assumpsit  by  a  servant  for  wages,  the  plaintiff 
was  allowed  to  give  in  evidence  a  deed  executed  by  the  wife 
of  the  defendant  at  the  time  of  the  hiring,  which,  though 
void  as  a  deed,  was  admitted  in  order  to  sliew  the  terms  of 
the  contract  (4)  * 

Fifthly,  Commissioners  of  bankrupt  could  not  at  com- 
mon law  examine  the  bankrupt's  wife  (5).  But  now  by 
St.  21  J.  I.  c  19.  s.  5  &6.,  which  recites,  that  doubts  had 
arisen  upon  the  point,  it  is  provided,  ^*  that,  after  the  party 
is  declared  a  bankrupt,  the  commissioners  may  ^camineliis 
wife  on  oath,  for  the  finding  out  of  the  estate,  goods,  and 
chattels  of  such  bankrupt,  concealed,  kept,  or  disposed  of 
by  such  wife,  in  her  own  person^  or  by  her  act  or  means, 
or  by  any  other  person." 

Sixthly;  upon  an  appeal  against  an  order  of  bastardy  in 
the  case  of  a  married  woman,-  Lord  Hardwicke  and  the 

(l)  Dictum,  In  Origg*s  case.  Sir  T.  C  141.  Palethorp  v.  Furnish,  %  Esfx  N. 
Raym.  1.  cited  in  GUb,  £v.  11^  and  P.C. 5ii.n.  Gregory  y.  Parker,  1 
Bull  N.  P.  aS9.  Camp.  N.  P.  C.  394.  See  ts  Ves.  159. 

(»)  Brownlow  47.  (4}  White  v.  Cwylerj  6T.R.  176. 

(3)  Emerson?. filonden, iCsp. N.P.  '       (5)  Anon,  x  Brownlow, 47. 


*  In  an'anonyinous  case  reported  in  i  Strange,  527,  where  an  action  ^  brought 
for  nursing  the  defendant's  child,  Pratt  C.  J.  admitted  evidence  00  the  part  of  the 
pbiatiff,  that  the  defendants  wife  had  represented  her  agreement  with  him  to  be 
for  so  much  per  week ;  because  such  matters,  ho  said,  are  usually  entrusted  to  the 
women.  Bull.  M.  P.  287.  S.  C  But  it  has  been  since  determined,  that  the  de- 
claratioas  of  the  wife  are  not  admissible  against  the  husband,  in  an  action  brought 
by  him  in  right  ^  his  wife.    Albao  and  Wife  v.  Pritdiett,  6  T.  R«  6S0. 

F  3  Other 
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other  Judges  held,  that  she  was  a  competent  witness  to 
prove  her  criminal  connection  with  the  appellant,  though 
(icr  husband  was  interested  both  in  the  question  and  in  the 
event  of  the  cause,  because  such  a  fact  so  secret  in  its 
nature  can  scarce  ever  be  proved  by  other  evidence  (i). 
But  this  is  only  from  the  necessity  of  the  thing :  she  is  not 
competent  to  prove  any  other  fact,  as  want  of  access  (2), 
which  other  witnesses  may  be  reasonably  supposed  capable 
of  proving.  To  admit  such  evidence  would  be  giving  the 
wife  a  power  to  bastardize  her  child,  and  to  discharge  the 
husband  from  the  burthen  of  its  maintenance* 

Ou  an  appeal  against  the  removal  of  a  woman  as  the 
widow  of  A.  B.  deceased,  prima  facie  evidence  of  the  mar-o 
riage  having  been  produced  on  the  part  of  the  respondents, 
the  Court  of  King's  Bench  determined,  that  the  woman  was 
a  competent  witness,  on  the  part  of  the  appellants,  to  dis^ 
prove  the  marriage.  (3) 

In  the  case  of  Campbell  v*  Twemlow  (4),  which  lately 
came  before  the  Court  of  Exchequer  on  a  motion  to  set 
'  aside  an  awaixl,  one  of  the  grounds  of  the  application  was, 
that  the  arbitrator  had  rejected  the  evidence  of  a  woman 
palled  on  the  part  of  the  plaintifi^  who  had  cohabited  with 
him  for  several  years  and  passed  as  his  wife,  but  who  would 
Jiave  stated,  that  she  had  never  been  married  to  him.    The 
point  was  much  argued  at  the  bar.     The  Court,  considering 
it  a  doubtful  question,  (as  the  report  states,)  declined  giving 
any  opinion,  as  it  was  unnecessary  for  the  determination  of 
the  case;  and  they  refused  the  motion,  on  the  ground,  that 
the  opinion  of  the  arbitrator  was  final  and  conclusive,  all 
matters  both  of  law  and  fact  having  been  left  to  his  decision. 
Mr.  Baron  Richards  cited  a  case,  before  Lord  Kenyon  on 
the  Chester  circuit  in  the  year  1782,  where  on  a  trial  for 

(i)  R.  V.  Reading)    Rep.    Tempi  (3)  R.  v.  Bramley,  ^i    T.  R.  3.?o; 

H?rd.  81.  R.  V.  Bedell,  Andr.  8.  R.v.  R.  v.  St.  Peter's,  Burr.  Set.  Cas.  aj. 

Luffe,  8  EMt,  20.V    GUI).  £v.  139.  S.  P. 

(2)  Ante  ':i),  R.  v.  Rooke,  X  Wik.  (4)  x  Price,  8i. 

340.    R.  V.  kca,  II  East,  13a. 

8  forgery 
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forgery  the  prisoner  called  a  woman  as  his  witness,  whom 
he  had  himself  in  Court  represented  to  be  his  wife,  but  after- 
wards, on  hearing  an  objection  taken  to  her  competency, 
denied  that  she  was  married  to  him,  and  Lord  Kenyon 
refused  to  admit  her  evidence. 

« 

Seventhly,  it  has  been  ruled  at  nisi  prias,  that  a  wife 
may  be  witness,  in  an  action  between  third  persons  not  im- 
mediately affecting  the  interest  of  the  husband,  though  her 
evidence  may  possibly  expose  him  to  a  legal  demand ;  as,  in 
an  action  between  third  persons  for  goods  sold  and  delivered, 
to  prove  the  goods  sold  not  on  the  credit  of  the  defendant, 
but  on  her  husband's  credit  ( i  )•  This  evidence,  it  may  be 
said,  was  in  some  measure  against  the  husband,  tlioagh  he 
was  not  a  party  in  the  suit.  On  the  other  hand,  to  reject 
her  evidence  in  such  a  case  would  be  a  hardship  on  the  de- 
fendant, who  may  have  no  other  means  of  defending  himself 
against  an  unjust  demand :  and  though  upon  her  testimony 
the  defendant  may  have  a  verdict,  and  an  action  may  after- 
wards in  consequence  be  brought  against  the  husband,  she 
would  not  then  be  admitted  as  witness,  nor  could  her  evii 
dence  in  the  first  suit  be  produced  against  him. 


Sect.  IV. 

Of  the  Effect  of  Admissions  by  a  Party  to  the  Suit,  or  by  his 

Agents  against  the  Partifs  IntereU. 

As  the  parties  to  a  suit  are  excluded  from  being  witnesses 
on  account  of  their  interest,  statements  or  representations 
made  by  them  against  their  interest  must  be  evidence  against 
them,  and  in  many  cases  they  will  be  the  strongest  evidence. 
Upon  this  principle  the  free  admissions  of  one  of  the  parties 
to  a  suit  on  the  matter  in  issue,  and  the  voluntary  confession 
of  a  prisoner  under  a  criminal  charge,  are  always  received 
in  evidence,  against  the  party. 

(i)  Williams  f .  JobmoD,  by  Kiog  C.  Jn  x  Str.  504.  BuU.  N.  P.  2tS;.  S.  C. 

F  4  First, 
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First,  with  respect  to  admissions ; 

The  admissions  of  a  party  to  the  suit  against  his  inte- 
rest are  evidence  in  favour  of  the  other  side,  whether 
made  by  the  real  party  on  record,  or  by  a  nominal 
party  who  sues  as  a  trustee  for  the  benefit  of  another  ( i ), 
or  whether  by  the  party  who  is  really  interested  in  the 
suit  though  not  named  on  the  record  (2).  Thus,  in  aii 
action  of  debt  upon  a  bond  conditioned  to  pay  money  to 
L.  D.,  for  whose  benefit  the  action  was  brought,  the  de- 
fendant proved,  that  L.  IX  ]iad  said  in  a  conversation  about 
this  bond,  that  the  defendant  owed  nothing,  upon  which  the 
jury  found  for  the  defi»idant :  on  a  motion  for  a  new  trial, 
it  was  argued  that  the  declarations  of  L.  D«,  who  was  no 
party  to  the  action,  ought  not- to  affect  the  plaintiff,  and 
affidavits  were  offered  to  explain  L.  D.'s  evidence ;  but  the 
court  said,  that  the  affidavits  were  inadmissible,  and  that  it 
was  to  be  considered  as  if  L.  D.  was  the  plaintiff,  the  action 
being  for  L.D.'s  benefit  (3).  And  in  an  appeal  against  the 
removal  of  a  pauper,  declarations  by  a  rated  inhabitant 
of  either  parish,  concerning  the  facts  in  issue,  are  admissible 
in  evidence,  not  only  against  himself,  but  also  against  the 
other  rated  Inhabitants  of  his  parish  (4) :  for  they  are  the 
parties  really  interested,  although  the  appeal  may  be  entered 
in  the  names  of  the  parish  officers ;  and  they  are  not  com- 
pellable as  parties  to  give  evidence  of  the  fact.  (5) 

It  may  be  inferred  from  a  former  part  of  this  section,  that 
in  a  civil  suit  against  several  persons,  who  are  proved  to  have 
a  joint  interest  in  the  decision,  a  declaration  made  by  one  of 
those  persons,  concerning  a  material  fact  within  his  know-' 
ledge,  is  evidence  against  him,  and  against  all  who  are  par- 
ties with  him  to  the  suit  (6).  In  lOi  action  of  covenant 
therefore  against  two  defendants,  the  affidavit  of  one  of 

(l)  Bauerman  v.  Radenius,  7T.  R.  (4)  R<  v.  Hardw'ick,  ii    East,  578. 

664*  (5)  II   £»C}  589.    R.  T.  Woburn^ 

(a)  R.  V.  Hardwick,  xz  East,  578.  10  East,  395. 

589.  (6)  II  East,  ^89. 

(3)  HausoDv.  Parker,  i  Wils.  ajy. 
fimith  T«  i^yen^  3  C«npb.  N«  P.  C.  465. 
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them  may  be  given  in  evidence  against  both  (i).  So,  in  an 
tiction  by  several  partners  against  the  defendant  for  the  non- 
performance of  an  agreement,  a  declaration  by  one  of  the 
I)artners,  that  the  goods,  to  which  the  agreement  related, 
were  his  separate  property,  is  evidence  against  all  the 
plaintiffs  suing  as  upon  a  joint  contract  (2).  The  rule  has 
even  beeii  extended  in  actions  so  far,  as  to  admit  the  decla- 
rations of  one  partner  to  be  evidence  against  another,  con- 
cerning joint  contracts  and  their  joint  interest,  although  the 
person,  who  makes  such  declarations,  is  not  a  party  to  the 
suit :  as  where,  in  an  action  by  a  creditor  against  some  of 
the  partnersiiip  firm,  the  answer  of  another  partner  to  a 
bill  filed  by  other  creditors  was  received  in  evidence  against 
the  defendants,  not  indeed  to  prove  the  partnership,  but, 
that  being  established,  as  an  admission  against  those^  who 
arc  as  one  person  with  him  in  interest  (3).  And  the  ad- 
inission  of  a  partner,  though  not  a  party  to  the  suit,  is 
evidence  as  to  joint  contracts  against  any  other  partner,  as 
well  after  the  determination  of  the  partnerab^  as  during  its 
continuance.  (4) 

This  is  the  rule  respecting  admissions  in  the  case  of  joint 
contracts,  or  where  several  persons  have  one  and  the  same 
interest  in  the  subject  matter.  But  the  same  rule  cannot  be 
applied  to  actions  of  trespass  or  to  criminal  proceedings. 
In  an  action  of  trespass  against  several  defendants,  an  ad- 
mission by'one  of  the  defendants  is  not  evidoice  against  the 
others  to  prove  the  iact  of  their  being  co-trespassers,  and, 
even  where  that  fact  is  fully  established,  it  seems  very 
doubtful,  whether  any  adniissions  or  ^eclaratioDs  made  by 
one  of  the  defendants,  as  to  the  joint  motives  or  designs  of 
the  party,  can  be  received  as  evidence  against  the  others, 
except  so  far  as  they  accompany  the  act,  and  may  be  con- 

(i)  Vicary's  case,  Oilb.  Ev.  51.  x  Taunt.  164-     And  ic»  Wliiicoiri|>  v. 

(a)  Local  and  others  V.  De  U  Cour,      'Whiting,  %  Doug.   (i$%,      Jackson  v. 
'  I  Maule  &  SeL  249.  •    Fairhank,  %  H.  BL  340.  •  Thwaites  v. 

(3)  Grant  v.  Jackson,  Peake^  N.  P.      Richardson,  Peake,  N.  P  C  x6 
<C.  Z03.    Wood  and  others  t.  Briddick^         (4]  ^ood  and  othtrs  v.  BradJick, 

X  Taunt.  104. 
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sidered  as  forming  a  part  of  the  res  gesta.    Where  several 
persons  are  proved  to  have  combined  together  «for  the  same 
illegal  purpose,  any  act  done  by  one  of  the  party,  in  pur- 
suance of  the  original  concerted  plan,  and  with  reference  to 
the  common  object,  is  in  the  contemplation  of  the  law  the 
act  of  the  whole  party  (i),  and  therefore  the  proof  of  such 
act  by  eye-witnesses  would  be  evidence  against  any  of  the 
others,  who  were  <>ngaged  in  the  same  conspiracy;    and 
further,  any  declarations  made  by  one  of  the  party  at  the 
time  of  doing  such  illegal  act  seem  not  only  to  be  evidence 
against  himself,  as  tending  to  determine  the  quality  of  the 
act,  but  to  be  evidence  also  against  the  rest  of  the  pruty, 
who  are  as  much  responsible,  as  if  they  had  themselves 
done  the  act.     But  what  one  of  the  party  may  have  been 
heard  to  say  at  some  other  time,  as  to  the  share  which 
some  of  the  others  had  in  the  execution  of  the  common 
design,  or  as  to  the  object  of  the  conspiracy,  cannot,  it  is 
conceived,  be  admitted  as  evidence  to  affect  them  on  their 
trial  for  the  same  offence.     It  has  been  solemnly  decided, 
as  will  be  shewn  in  treating  of  the  admissibility  of  confes- 
sions, that  a  confession  is  evidence  only  against  the  person 
himself  who  confesses,  not  against  other  persons,  although 
they  may  have  been  proved  to  be  his  accomplices. 

The  state-  The  Statement  or  representation  of  an  agent  in  making 
II^^qI^  '°  an  agreement,  or  in  doio^  an  act  within  the  scope  of  his 
authority,  is  evidence  against  the  principal  himseli^  and 
equivalent  to  his  own  acknowledgement  (a) :  for  what  the 
agent  says  may  be  explanatory  of  the  agreement,  or 
determine  the  quality  of  the  act  which  it  accompanies,  and 
must  therefore  be  as  binding  on  the  principal  as  the  act  or 
agreement  itself.  To  prove  such  a  zepreseutatioo,  the  oppo- 
site party  is  not  obliged  to  call  the  agent,  but  may  establish 
it  by  other  evidence.  Thus,  what  an  agent  says  at  the  time 
of  a  sale^  which  he  is  employed  to  make,  is  evidence  as  part 
of  the  transaction  of  selling.     But  the  principal .  is  not 

(2)  R.  V.  Stone,  6  T.  R.  $%j,  of  the  Rolls  in  Fairlie  v.  Hasdogi,  lo 

{%)  Seethe  judgment  by  Uie  Mister     Yes.  127. 
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bound  by  a  representation  of  tbe  agent  at  another  time  ( i  )• 
So  it  should  seem,  if  a  person  buys  goods,  and  directs  the 
vendor  to  deliver  them  to  an  agent  employed  by  him  to  re- 
ceive them,  the  purchaser  would  be  bound  by  the  receipt  of 
his  agent  given  at  the  time  of  delivery ;  but  not  by  any 
subsequent  acknowledgement.  In  the  case  of  Biggs  v. 
Laurence  fa),  which  was  an  action  for  goods  sold  and  de- 
livered, Mr.  Justice  BuUer  admitted  a  written  paper,  by 
which  the  defendant's  agent  acknowledged  the  receipt  of 
the  goods,  as  evidence  against  the  principal ;  and  on  that 
evidence  the  plaintiff  recovered.  However,  it  was  on  one  oc- 
casion (3)  stated  by  counsel  in  argument,  that  Lord  Kenyon 
since  that  case  had  frequently  ruled  the  contrary,  without 
its  ever  having  been  questioned :  and  this  statement  seems 
to  have  been  acquiesced  in  by  Lord  Kenyon  (4),  who  said, 
**  that  was  not  the  point,  upon  which  the  case  was  after- 
wards argued  or  determined,  on  the  motion  for  a  new  trial," 
meaning  the  point,  that  such  a  receipt  could  be  admitted 
in  evidence.  It  does  not  appear,  from  the  case  of  Biggs  v. 
Laurence,  whether  the  agent's  acknowledgement,  of  having 
received  the  goods,  was  made  at  the  time  of  delivery,  or  on 
what  other  occasion:  though,  upon  this  fact,  acccMrding 
to  the  cases  above  cited,  particularly  the  case  of  Fairlie  v. 
Hastings,  in  which  the  subject  was  fully  discussed  by  the 
Master  of  the  Rolls,  the  admissibility  of  such  evidence  may 
be  found  materially  to  depend.  In  one  case  indeed  (5), 
Lord  Kenyon  C.  J.  is  said  to  have  refused  to  admit  an 
agent's  letter  as  evidence  of  an  agreement  against  the  prin- 
cipal, holding,  that  the  agent  himself  ought  to  be  examined. 
*<  If  the  agreement,"  (said  the  Master  of  the  Rolls  (6),  ad- 
verting to  this  case,)  *<  was  contained  in  the  letter,  I  should 
have  thought  it  sufficient,  to  prove  that  the  letter  was 
written  by  the  agent:  but,  if  the  letter  was  offered  as 

(i)  Helyar  v.  Havk«,  5  Esp.  N.  P.         (3)  Bcaurroan  v.  Raden'ius,  7  T.  iL, 

C.  74.  Pcto  V.  Hague,  5  Etp.  N.  P.  C.  665. 
l^S*    Alexander  v.  Gihson,  1  Camp.  (4)  See  iqVc  .  128. 

SSS'    Palethorp  v.  Furniih,  %  £sp.  N.         (5)  Maeaters  v,  Abraham,  x  Esp.N, 

P.C.511.11.  P.C.375- 

(a)  3T.R.454'  (^)  i^Vcs.ia7. 
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proof  of  the  contents  of  a  preexisting  agreement,  then  it 
was  properly  rejected."  And  the  Court  of  Common 
Pleas  lately  decided  after  much  argument,  in  the  cases  of 
Kaiil  V.  Jansen(i),  and  Langhom  v.  Allnutt  (a),  that  the 
letters  of  an  agent  abroad  to  his  principal,  containing  a 
narrative  of  the  transaction  in  which  he  had  been  em- 
ployed, were  not  admissible  in  evidence  against  the  prin- 
cipal, as  the  mere  representation  of  the  agent*  The 
general  rule  on  the  subject  was  there  fully  recognized 
and  confirmed.  *^  When  it  is  proved,  said  the  Chief 
Justice,  that  A.  is  agent  of  B.,  whatever  A^  does,  or  says, 
or  writes,  in  the  making  of  a  contract  as  agent  of  B.,  is  ad* 
missible  in  evidence,  because  it  is  part  of  the  contract^ 
which  he  makes  for  B.,  and  which  therefore  binds  him, 
but  it  is  not  aduiissible  as  the  agents  account  o{  what 
passes  (3)."  Such  declarations  are  admitted  in  evidence, 
not  for  the  purpose  of  establishing  the  truth  of  the  fact 
stated,  but  as  representations  by  which  the  principal  is  as 
much  bound  as  if  he  made  them  himself,  and  which  are 
equally  binding,  whether  the  fact  stated  be  true  or  false. 

From  analogy  to  the  preceding  case  of  agent  and  prin- 
cipal, what  a  sheriflfs  officer  has  said  at  the  time  of  the 
execution  of  a  writ,  or  concerning  his  custody  of  a  debtor 
'  taken  in  execution,  will  be  admissible  in  evidence  against 
the  sheriff  himself  in  an  aciion  against  him  for  an  escape^ 
BBpart  of  the  transaction  in  which  he  represents  the  defen- 
dant, and  for  which  the  defendant  is  responsible  (4).  The 
declaration  of  an  under  sherifip  is  not  evidence  against  his 
principal,  excepting  so  &r  as  it  constitutes  a  part  of  the 
res  geata ;  and  though  the  rule  seems  to  hove  been  laid 
down  in  larger  and  more  general  terms  in  the  case  of 
Yabsley  and  Doble,  it  has  been  so  restricted  by  several 
later  authorities* 

(1)  4  Taunt.  565.  X  Ctmpb.   N.  P.  C  391,  n.  North  v. 

(a)  4  Taunt.  511.  and   Reyncr  ▼.  Miles,  Sber.  of  Mid.  do.  389.     Yahs- 

Pean4)n^  4  Taunt  663.  S.  P.  Ity  v.Doble,  z  Ld.  Ray.  T9a     Kemp- 

(3)  4  Taunt  5 19.  Und  v.  Macaulay,  Peake,  N.  P.  C.  65. 
(4]  Bowiher  v.  Cally,  Shcr.  of  Wilti^ 
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On  the  same  principle,  if  one  party  refers  another,  for 
information  on  a  disputed  fact,  to  a  third  person  as  autho- 
rized to  answer  for  him  (i),  or  employs  an  agent  to  make 
certain  propositions  respecting  a  transaction  between  him- 
self and*  another  (2),  he  is  bound  by  what  his  agent  says, 
or  docs,  within  the  scope  of  his  authority,  as  much  as  if 
it  had  been  done,  or  said,  by  himself.  Thus,  for  example^ 
in  an  action  for  goods  sold  and  delivered,  where  it  ap- 
peared at  the  trial,  that,  in  a  conversation  between  the 
plaintiff  and  defendant,  the  former  asserted  that  he  had  de* 
livered  the  goods  by  one  C,  and  the  defendant  replied, 
*^  If  C.  will  say  he  did  deliver  the  goods,  I  will  pay  for 
them,"  the  plaintiff  was  allowed  to  give  in  evidence  C.'s 
answer  respecting  the  matter  referred  to  him  (3).  In  the 
case  of  Fabrigas  v.  Mostyn,  a  point  arose,  which  may 
serve  as  another  example  to  illustrate  the  rule  here  laid 
down.  A  witness,  who  had  been  employed  by  the  defen- 
dant, to  convey  certain  proposals  to  the  plaintiff,  explained 
them  to  liim  by  an  interpreter,  from  whom  also  he  received 
the  answer  (4) :  the  question  was,  wliether  the  words  of  the 
interpreter  could  be  given  in  evidence  by  the  witness,  as 
the  answer  of  the  plaintiff;  or  whether  the  interpreter 
himself  ought  to  be  called,  as  the  witness  understood  nei- 
ther the  questions  put  to  the  plaintiff,  nor  the  answer  made 
by  him.  But  Mr.  Justice  Goi^  ruled  that  the  evidence 
of  the  witness  was  clearly  admissible,  and  sufficient.  Here 
the  interpreter  was  the  accredited  agent  of  the  parties^ 
acting  within  the  scope  of  his  authority,  and  in  the  execii- 
tion  of  his  agency. 

,  It  must  be  remembered,  that  the  cases,  in  which  the  de- 
clarations of  an  agent  have  been  admitted  against  the  prin«* 
cipal,  are  exceptions  to  that  general  rule,  which  requires 
evidence  to  be  given  upon  oath :  and  the  exception  is  con- 

(x)  Daniellv.  Pltc,  I  Camplk  K.  P.  C.366;    6  Esp.  N.  P.  C.  74,  S.  C. 

C.  3&6.  Willramt  ▼.  Innci,  z  Cimpb.  N.  P.  C. 

(2)  Gahifcfordv.  Onimmar,«Campbb  364.   Brock  v.  Kent,  do.  n.  366.    Burt 
N.  P.  C  9.  ▼.  Palmer,  5  E»p.  N.  P.  C.  145. 

(3)  Dani«U  v  PUt,  i  CAmpb.  N.  P.         (4)  XX:>C.  Tr.  171- 

fined 
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fined  to  such  slatcmcnls,  as  fire  made  by  him,  either  at  tlie 
time  of  his  making  an  agreement  about  which  he  is -em- 
ployed, or  in  acting  within  the  scope  of  his  authority. 
**  Except  in  one  or  other  of  these  ways,  (said  the  Master  of 
the  Rolls  in  Fairlie  v.  Hastings  ( i ),)  I  do  not  see  how  they 
can  be  evidence  against  the  principal :"  and  therefore  in 
that  case,  (where  the  fact,  sought  to  be  established,  was, 
that  a  bond  had  been  executed  by  the  defendant  to  the 
plaintiff,  which  the  defendant  had  got  possession  of,)  he 
refused  to  admit,  as  evidence  of  this  fact,  the  declarations 
of  the  defendant's  agent,  who  had  been  employed  to  keep 
the  bond  for  the  plaintiff's  benefit,  and  who,  on  it's  being 
demanded  by  the  plaintiff,  informed  him  that  it  had  been 
delivered  to  the  defendant  (2).  "  The  admission  of  an 
agent,  (continued  the  Master  of  the  Rolls,)  cannot  be  as- 
similated to  the  admission  of  the  principal.  A  party  is 
bound  by  his  own  admission,  and  is  not  permitted  to  con- 
tradiot  it.  But  it  is  impossible  to  say,  a  man  is  precluded 
from  questioning  or  contradicting  any  thing,  that  any  per« 
son  may  have  asserted,  as  to  his  conduct  or  agreement^ 
merely  because  that  person  has  been  an  agent.  If  any 
fact,  material  to  the  interest  of  either  party,  rests  in  the 
knowledge  of  an  agent,  the  general  rule  is,  that  it  ought  to 
be  proved  by  his  testimony,  not  by  his  mere  assertion." 

The  force  and  effect  of  an  admission  must  of  course  de- 
pend upon  the  circumstances,  under  which  it  has  been 
made.  In  many  cases,  it  will  be  evidence  of  the  strongest 
kind,  if  clearly  proved:  in  some,  it  amounts  to  little.  A  full 
and  free  admission  of  a  debt  is,  unless  satisfactorily  ex- 
plained, conclusive  against  tlie  party  who  makes  it.  On 
the  other  hand,  an  offer  to  pay  money  by  way  of  compro- 
mise, and  to  get  rid  of  an  action,  is  not  evidence  of  a 
debt  (3) :  in  such  cases,  the  point  to  be  considered  is,  what 
the  view  and  intention  of  the  party  was  in  making  the  offer, 
whether  to  buy  peacc)  or  from  a  conviction  of  the  justice  of 

(1)  toVe8.ii8.  ^   Young  V.  Wright,  X  Campb.  139  J  Wil» 

(2)  Fairlie  v.  Hastings,  10  Vei*  is8;      son  ▼.  Turner,  x  Taunt.  ^98. 

(3)  Bull  N.  P.  [236.] 

the 
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the  demand  against  bim.  <<  Thus  if  A  sue  B  for  lobl., 
and  B  offer  to  pay  him  20I.,  it  shall  not  be  received  in 
eTidcnoe,  for  this  neither  acknits  nor  ascertains  any  debt, 
and  is  no  more  than  saying  he  would  give  20I.  to  get  rid  of 
the  action.  But  if  an  account  consists  of  ten  articles,  and 
B  adihits  that  a  particular  one  is  dre,  it  is  good  evidence 
for  so  much  ( i)."  Admissions  of  particular  articles  before 
an  arbitrator  are  also  evidence  under  the  same  limitation, 
that  is,  when  they  are  made,  not  with  a  view  to  a  compro- 
xnise,  but  while  the  parties  are  contesting  their  rights,  (2) 

Admissions  by  a  party  to  the  suit  arc  evidence,  whether 
made  before  or  after  the  commencement  of  the  action,  whe« 
ther  before  arrest  or  after,  whether  in  writing  or  by  paroK 
The  recital  of  a  fact  in  the  counterpart  of  an  indenture  is 
evidence  against  the  party  by  whom  the  deed  is  executed  (3). 
So,  answers  in  chancery  are  evidence  in  trials  at  law  against 
the  party  that  made  them  (4),  and  very  strong  evidence,  as 
they  are  delivered  in  upon  oath. 

It  it  scarcely  necessary  to  observe,  that  the  whole  of  the 
answer  or  admission  must  be  taken  together,  in  order  to 
shew  distinctly  the  full  meaning  and  sense  of  the  party. 
Tims,  if  a  person,  in  making  an  admission  against  his  own 
interest,  refers  to  a  written  paper,  without  which  the  ad- 
mission is  not  complete,  the  contents  of  the  paper  ought  to 
be  shewn,  before  the  statement  can  be  used  as  evidence 
against  the  party  (5).  Or,  if  a  person  says,  "  that  he  did 
owe  a  debt,  but  that  he  had  paid  it,*'  such  an  admission 
will  not  be  received  as  evidence  to  prove  the  debt,  witliout 
being  also  evidence  of  the  payment  (6).  What  he  has 
said  in  his  own  favour  may  perhaps  weigh  very  little  with 

■ 

(1)  Bon.N.P.[236.]  (5)  See  Jacob  v.   Linduy,  I  East, 

(2)  Bull.  M.  P.  lb.  I  P.  Wm5.  497.  462.  Srniih  v.  Young,  z  Campb.  N. 
Slack  V.  Buchanan,  Peake  N.  P.  C  5.  P.  C.  439.  Ld.  Barrymore  r.  Tavlor, 
Waldridge  ▼.  Kenniaon,  i  £sp.  N.  P.  C.  i  £sp.  N.  P.  C.  325.  Randle  v.  Black- 
X45.  turn,  5  Taunt.  245. 

(3)  Bmkighv.  Stihbs,  5  T.R.  465.  (6)  Anonym,  case,  cited  i%  Vin. 
See  ittfrm<t  at  to  recicala.  Abr.  (A'  b.  23.) 

(4)  Bull  N.  P.  237. 

the 
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the  jury,  while  his  admission  against  himself  may  be  con* 
elusive;  however  it  is  reasonable^  that  if  any  patt  of  his 
statement  is  admitted  in  evidence,  the  whole  should  be 
admitted.  ( I ) . 

An  admission  by  the  defendant,  that  ^he  owes  a  certain 
sum  of  money  to  the  plaintiff,  is  strong  evidence  against 
him  in  an  action  to  recover  the  debt,  but  it  will  not  be 
conclusive ;  the  defendant,  if  he  can,  may  prove  the  fact  of 
payment,  or  sliew  a  receipt,  or  givC'Othcr  evidence  to  repel 
the  presumption  arising  from  his  acknowledgment.    A  bill 
delivered  by  an  attorney  to  his  client,  for  business   done 
during  a  certain*  period,  is  strong  presumptive  evidence 
against  any  additional  item  within  the  same  period;  but  tlie 
bill  is  not  like  a  deed  to  operate  as  an  estoppel,  and  the 
party  will  be  at  liberty  to  prove  the  fact  of  his  having 
transacted  other  business  for  the  defendant  (2).     A  notice 
to  quit  at  a  certain  time  is  prima  facie  evidence,  that  the 
tenancy  commenced  at  that  period,  if  the  notice  was  served 
personally  on  the  tenant,  and  if  he  made  no  objection  to  the 
time  of  quitting  mentioned  in  the  notice  (3).     The  circum- 
stance of  his  not  making  such  an  objection  has  been  considered 
as  prima  facie  evidence  of  an  admission  and  acquiescence.  If^ 
on  the  other  hand,  it  should  be  made  to  appear,  that  at  the 
time  of  the  service  the  tenant  did  not  look  at  the  notice  so 
as  to  know  its  contents,  such  evidence  would  completely  re- 
pel the  supposition  of  any  acquiescence  on  the  part  of  the 
tenant;  for  he  cannot  be  supposed  to  admit  a  fact,  of  which 
he  does  not  appear  to  have  been  informed. 

(i)  See  also  Green  V.Dunn,  3 Camp.  (2)  Loveridge  v.   Botham,   x  Bos. 

N.  p.  C.  215.      Smith  v.   Young,   x      3c  Pul.  49. 

Campb.N.  P.C.459.  (3)  Doe  d.  Chifei  t.  Fonter,  x^ 

Eii5t,  405. 
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Sect.  V. 
Of  the  Admissibility  of  the  Confession  of  a  Prisoner  against    s    ^ 

himself.  ^Av 

Singe  an  admission  is  eyidence  against  a  party  in  civil  U^^^^^ 
suits,  with  much  stronger  reason  is  the  voluntary  con-  <^  ^"^^^^^^^/^ a 
iession  of  a  prisoner  evidence  against  him  on  a  criminal  ^*^  ^^^rk  i 
prosecution;  for  it  is  not  to  be  conceived,  that  a  man  th  ^'^^""^^^^j, 
would  be  induced  to  make  a  free  confession  of  guilt,  ^'^'^y^^^f'^ 
so  contrary  to  the  feelings  and  principles  of  human  nature,  -^^  2y  ^^  * 
if  the  facts  confessed  were  not  true.  The  general  rule  on  ^  ^  ^^y^^ 
this  subject  was  very  fully  considered  in  a  judgment  deli-  4-  ^'^^  jjj^^ 
vered  by  Mr.  Justice  Grose,  on  a  case  reserved  for  the  opi-  ^^^f  ^^L^ 
Jiion  of  the  twelve  judges  (i) ;  and  it  seems  to  be  now  clearly'  ^jT^  /  ^  ' 
established,  that  a  free  and  voluntary  confession  by  a  person  i^^^^^.  jflLc 
accused  of  an  offence,  whether  made  before  his  apprehension  li'^^t^  Sfflf^ 
or  afiter,  whether  on  a  judicial  examination  or  afler  commit-  ^  #/^l--^JJCi 
ment,  whether  reduced  into  writing  or  not,  in  short,  diat  ^  -  -  ^ 
any  voluntary  confession,  made  by  a  prisoner  to  any  person 
at  any  time  or  places,  is  strong  evidence  against  him ;  and,  Jju-  Ao**^'^*'^  1% 
if  satisfiu^torily  proved,  sufficient  to  convict  without  any  £>Zc0  ^^ /^^ 
corroborating  circumstance  (2).  But  the  confession  must  f/t^ 
be  voluntary,  not  obtained  by  improper  influence,  nor  drawn  /«^ 
from  the  prisoner  by  means  of  a  threat  or  promise ;  for,   ^  ^  /. 

however  slight  the  promise  or  threat  may  have  been,  a  con-   r^  ^-^^ 
fession  so  obtained  cannot  be  received  in  evidence  (3),  ov^   /U^  ^'^**^M 
account  of  the  uncertainty  and  doubt,  whether  it  was  not 
made  rather  from  a  motive  of  fear  or  of  interest  than  from 
a  sense  of  guilt. 

In  Lambe's  case  (4),  before  mentioned,  the  question  for 
the  opinion  of  the  judges  was,  whether  a  written  examina- 

(i)  Lambe's  case,  l  Leach    Cr.  C.  C.  327.    Cass's  case»  n.   (j),  ib.  338. 

6^5.    Hawk.   P.  C.  b.2.  C.4C.  s.31.  Warwickshairs  case,  z  Lcaih,  Cr.  C. 

Thomas's  c^e,  a  Leach,  ^%%,  299. 

(a)  WTieeling's  case,  cor.  Ld  Ken-  (4)  a  Leach,  Cr.  C.  265.  Thomas's 

yoo  C  J.    z  Leach,  Cr.  C.  349.  n.  {a),  case,  ib.  727,  S,  P. 

(3)  Thompson's  case,  z  Leach.  Cr. 

G  tion. 
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tion,  taken  by  a  committing  magistrate  and  containing  a 
confession,  which  the  prisoner  on  hearing  it  read  over  to 
^  him  admitted  to  be  true  but  refused  to  sign,  ought  to  have 
been  received  in  evidence,  as  it  was  not  signed  either  by 
the  magistrate  or  by  the  prisoner ;  and  a  majority  of  the 
judges  held,  tliat  such  a  confession  would  have  been  evi- 
dence at  common  law,  and  that  it  is  not  rendered  inadmis- 
sible by  any  provision,  in  the  statutes  of  Philip  and  Mary 
respecting  examinations  and  informations  before  justices  of 
the  peace.  If  a  prisoner's  confession,  even  when  not  re* 
duced  into  writing,  be  evidence  against  him,  a  fortiori  it 
must  be  admissible,  when  taken  down  in  writing ;  for,  the 
fact  confessed,  being  thus  rendered  less  doubtfiil,  is  of 
course  entitled  to  greater  credit ;  and  it  would  be  absurd  to 
say,  that  an  instrument  is  invalidated  by  a  circumstance,* 
which  gives  it  additional  strength  and  authenticity,  (t) 

The  informations  against  the  prisoner  are  to  be  taken  on 
oath  ;  the  examination  of  the  prisoner  ought  to  be  without 
oath  (2).  And  whenever  a  confession  is  given  in  evidence, 
the  whole  of  what  has  been  confessed  must  be  taken  toge- 
ther (3) :  but  if  only  the  material  parts  of  the  confession  are 
^  taken  down  in  writing,  and  they  are  afterwards  read  over  in 

the  presence  of  the  prisoner,  and  admitted  by  him  to  be  true, 
that  admission  will  make  them  evidence  (4).  The  statute 
of  Philip  &  Mary  requires  the  Justice  to  take  the  examina- 
tion, or  so  much  thereof  as  is  materialy  &c«  The  confession 
1^  is  evidence  only  against  the  person  confessing,  not  against 
others,  although  they  are  proved  to  be  his  accomplices. 
It  was  resolved  by  all  the  judges  in  the  case  of  Tong  and 
others  (5),  on  an  indictment  for  high  treason,  that  a  con- 
fession by  one  of  the  prisoners  was  evidence  only  against 
the  party  himself  who  made  the  confession,  and  could  not 

(i)  See   Mr.  Justice  Grose's  judg-         (4)  JLanibe**  cafe,  a  Leach,  Cr.  C. 

ment  in  Lamfae*«  case,  a  Leach,  Cr.  C.  065.     Milward   t.   Forbea,  4  £sp.  N. 

629.  P.  C.  X7X. 

(2)  Bull.  N.  P.  241.    Hawk.  P.  C         (5)  Kelyng,  x8.,   res.  5.     GUb.  £v. 
b.  a.  c.  46.  s.  37.     Kelyng,  a.  224. 

(3)  Hawk.  ib.  s.44.     R.  v.  Fame, 
5  Mod.  165. 

be 
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be  made  use  of  as  evidence  against  any  others,  whom  on  his 
examination  he  confessed  to  be  in  the  treason. 

The  confession  of  a  prisoner  is  not  to  be  taken  in  parts, 
but  the  whole  together ;  that  what  is  given  in  evidence 
may  be  neither  more  nor  less  than  the  prisoner  intended. 
If  the  confession  is  not  in  writing,  the  whole  of  what  the 
prisoner  said  must  be  fully  stated,  although  it  may  happen 
that  some  part  of  it  concerns  other  prisoners  who  are  tried 
on  the  same  indictment ;  in  such  a  case  it  is  not  possible  to 
make  any  selection,  for,  until  the  evidence  has  been  heard, 
it  cannot  be  known  what  it  is,  or  to  whom  it  relates ;  and 
all  that  can  be  done  is  to  direct  the  jury  not  to  take  into 
their  consideration  such  parts  as  affect  the  other  prisoners. 
But  a  distinction  might  perhaps  be  made  in  this  respect,  in 
case  the  confession  has  been  reduced  into  writing,  if  that 
part  which  relates  to  the  other  prisoners  is  capable  of  being 
separate  and  detached  from  the  rest,  and  can  be  omitted 
without  affecting  in  any  degree  the  prisoner's  narrative 
against  himself. 

It  has  been  determined  by  all  the  judges,  that,  although 
confessions  improperly  obtained  are  not  admissible,  yet  that 
any  facts,  which  have  been  brought  to  light  in  consequence 
of  such  confessions,  may  be  properly  received  in  evidence. 
Thus,  where  a  prisoner  was  charged,  as  accessary  after  the 
fact,  with  having  received  property  knowing  it  to  be 
stolen,  proof  was  admitted  of  the  property  being  found  con-> 
cealed  in  the  prisoner's  lodgings,  although  the  knowledge  of 
that  fact  had  been  gained  from  an  inadmissible  confession  ( i  )• 
Some  indeed  have  thought,  that  the  circumstmice,  of  the 
fact  being  known  in  consequence  of  information  received 
from  the  prisoner,  ought  not  to  be  shewn  at  the  trial. 
But  a  different  practice  appears  to  be  established  by  later 
authorities ;  and,  on  a  prosecution  for  receiving  stolen  goods, 
evidence  has  been  admitted  that  the  prisoner  described  the 

(i)  WarwidcshaU**  case,    I  Leach,      301.    Lockbart*scase,ib.  43r.  a£a£t« 
Ci.  C.  300.     Mowy's  caae,  ib,  n.  (a),     P.  C  658.  6.  C. 
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place  where  the  goods  were  concealed,  and  that  afterwards 
they  had  been  found  there ;  but  that  part  of  the  confession, 
in  which  he  acknowledged  that  he  himself  had  concealed 
them,  was  rejected,  as  it  was  improperly  drawn  from 
him(i).  There  is  good  reason  for  this  distinction;  for, 
what  the  prisoner  has  said  respecting  the  concealment  of 
the  property  is  ascertained  to  be  true  by  the  fact  of  the 
subsequent  discovery,  but  the  other  part  of  the  confession, 
in  jiivhich  he  charges  himself  with  having  concealed  it,  may 
have  been  made  untruly  and  entirely  under  the  influence  of 
the  threat  or  promise. 

Tn  cases  of  There  has  been  some  difference  of  opinion,  respecting  the 
sou.  ''^  sufficiency  of  this  kind  of  evidence  in  trials  of  high  treason. 
TTie  Stat,  of  the  7th  W.  3.  c.  3.  s.  2.  enacts,  "  that  no  per- 
son shall  be  indicted,  tried,  or  attainted,  for  high  treason 
or  misprision  of  high  treason,  but  upon  the  oaths  and  testi- 
mony of  two  witnesses,  either  both  of  them  to  the  same  overt 
act,  or  one  of  them  to  one,  and  the  other  of  them  to  another 
overt  act  of  the  same  treason,  unless  the  party  indicted  and 
arraigned  shall  willingly  without  violence  in  c^en  court  con- 
fess the  same."  Mr.  Justice  Foster  (2)  seems  to  have  been 
of  opinion,  that  the  legislature  intended  by  this  section  to 
require  two  witnesses  to  the  overt  acts  in  all  cases,  except 
where  the  prisoner  confessed  the  treason  upon  his  arraign- 
ment in  open  court,  and  that  to  warrant  a  conviction  there 
must  be  proof  of  the  overt  acts  upon  oath,  not  merely  proof 
of  the  confession  of  the  overt  acts.  **  But,  he  adds  (3),  per- 
haps it  may  now  be  too  late,  to  controvert  the  authority  of 
the  opinion  in  1 7 16,  in  Francia's  case,  warranted  as  it  hath 
been  by  later  precedents  (4)."  All  the  judges,  on  a  con- 
ference preparatory  to  the  trial  of  Francia  (5),  held,  that  a 
confession  of  the  overt  acts,  if  proved  by  two  witnesses, 
would  be  sufficient  to  convict  the  prisoner.    The  same  con- 

(i)  Grant's  caie,  and  Hodge's  case,  (3)  Fost.  Disc.  a43. 

a  East,  I*.  C.  658.  i  Leach,  Cr. C.  301.  (4)  See  Fost. Disc.  11.  note, 

u.  (a),  S.  C  fj)  Francia's  case,  17 16.  Mr.J.Bur- 

(1)  See  F<J$t.  Disc.  140.  243.     Wil-  net's  MS.  i  East,  P.  C.  133. 
lis':  case,  ib.  242.    Smith's  case,  ib. 

struction 
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struction  of  the  statute  was  adopted  in  Greg^s  case  ( i )»  by  six 
judges  against  two;  in  Berwick's  ca8e(2),  by  Ld.  C.J,  Willes 
and  Sir  Thomas  Abney  against  the  opinion  of  Mr.  Justice 
Foster;  and  by  the  judges  in  the  commission,  oh  the  trial 
of  the  rebels  in  1746.  (3) 

With  regard  to  all  collateral  &cts,  which  do  not  con^ 
duce  to  the  proof  of  the  overt  acts,  it  may  be  laid  down  a^ 
a  general  rule,  that  whatever  was  evidence  of  them  at 
common  law  is  still  good  evidence  under  the  statute.  (4) 
Such  facts  may  therefore  be  proved  by  a  single  witness. 
Thus,  in  Vaughan's  case  (5),  where  the  prisoner  endea* 
▼cured  to  prove  himself  a  subject  of  France,  the  coun*- 
sel  for  the  crovoi  produced  evidence  of  his  being  bora 
in  Ireland;  and,  on  its  being  objected  by  the  prisoner's 
counsel,  that  there  was  but  one  credible  witness  to  that 
&ct.  Lord  Holt  C.  J.  said,  '^  that*  it  is  no  overt  act :  if 
there  be  one  witness  to  that,  it  is  enough :  there  need  not 
be  two  witnesses,  to  prove  him  a  subject." 

From  the  above-cited  cases,  it  appears  now  to  be  an  esta- 
blished rule,  that  a  full  and  voluntary  confession  by  the 
prisoner  of  the  overt  acts  charged  against  him  is  of  itself 
sufficient  evidence  to  warrant  a  conviction.  And,  although 
Mr.  Justice  Foster  suggests  (6),  that  ^^  the  rule,  for  admit- 
ting a  confession  against  the  prisoner,  ought  not  to  extend 
further  than  to  a  confession  made  during  the  solemnity  of 
an  examination  before  a  magistrate  or  before  some  person, 
having  authority  to  take  it,  when  the  party  may  be  pre- 
sumed to  be  properly  upon  his  guard  and  apprised  of  its 
danger,''  no  distinction  of  this  kind  is  to  be  found  in  the 
authorities  before  mentioned.  On  the  contrary,  in 
FniQcia's  case  the  judges  resolved,  that  the  confession 
would  be  evidence,  whether  made  before  a  magistrate  or  in 

(x)  Gill's  OMe,  I  £ast»  P.  C.  134.  (4)  Fast.  Diic.  442. 

C%)  Fo«.  DUc.  10.  is)  S  State  Tr.  17.   Fost^Diic.  440. 

(3)  Foct.Disc  p.  II.  n.  {f).  i  Eaic,  (6)  Foit.  Diic.  243.   4  Black.  Cwb. 

P.C.I34-  35*' 
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the  course  of  conversation  ( i ).  And  there  appears  to  be 
no  solid  ground  for  such  a  distinction  ;  as  confessions  are 
admissible  in  trials  for  high  treason,  precisely  on  the  same 
principle,  which  made  them  evidence  at  common  law.  The 
observations  of  Mr.  Justice  Foster  relate  to  the  effect  rather 
than  to  the  admissibility  of  this  sort  of  evidence,  and  are 
equally  applicable  to  confessions  in  any  other  criminal  case. 
^^  Hasty  confessions^  he  says  (2),  made  to  persons  having 
no  authority  to  examine,  are  the  weakest  and  most  suspi- 
cious of  all  evidence.  Proof  may  be  too  easily  procured : 
words  are  oflen  mis-reported  (whether  through  ignorance, 
inattention,  or  malice — it  mattercth  not  to  the  defendant 
—he  is  equally  affected  in  either  case) :  they  are  extremely 
liable  to  misconstruction  :^  and  withal,  this  evidence  is  not, 
in  the  ordinary  course  of  things,  to  be  disproved  by  that 
sort  of  negative  evidence,  by  which  the  proof  of  plain 
facts  may  be  and  often  is  confronted." 


Sect.  VI. 

Of  the  Admissibility  of  the  Party  injwed^  as  Witness  in 

Criminal  Prosecutions, 

It  is  a  general  rule,  that  in  criminal  prosecutions  tlie 
injured  party  may  be  a  witness :  although  on  the  convic- 
tion of  the  prisoner  he  will  in  many  cases  be  entitled  to  a 
reward.  * 

(i)  See  Burnet,   J.  MS.   cited   t  (i)  Fost.  Didc  243. 

.£ast,  P.  C.  133.,  and  Kelyng,  19. 

It 


*  A  reward  of  40I.  is  grapred  few  apprehending  and  prosecuting  to  conviction 
highway; robbers,  (4  W.&  M.C.8.S.2.},  offenders  against  the  acts  for  prevent- 
ing counterfeited  coin,  &c.  (St.  6  W.  3.  c  17.  s.  9. :  15  G.  %.  c.  a8.  a.  7.],  pri. 
soners  charged  with  burglary  or  breakmg  and  entering  houses  in  ihe  day*time, 
(St.  5  Ann.  c.  31.  s.  4.),  or  charged  with  taking  rewards  for  helping  to  stolen 
goods  without  prosecuting  the  felon  (St  6  G.  x.  c  13.  s.  9.).  A  reward  of  50I.  it 
granted  for  apprehending  and  convicting  smugglers  who  oppose  custom-house  and 
excise  officers  by  force  of  arms,  &c.  (Sl  9  G.  2,  c.  35.  s.  1 1 .),  or  offenders  i^ainst 

the 
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It  is  the  constant  practice  on  an  indictment  for  robberVi 
to  admit  the  evidence  of  the  person  who  has  been  robbed ; 
and  it  is  not  a  sufficient  objection,  that  he  will  be  entitled  to 
the  restitution  of  his  property,  on  the  conviction  of  the 
offender.  The  same  evidence  is  admitted  in  prosecutions 
for  a  cheat  (i),  or  for  peijury  (a);  and,  in  the  case  of  per* 
jury,  it  is  not  material,  whether  he  has  or  has  not  satisfied 
the  judgment  in  the  suit  in  which  the  perjury  was  com- 
mitted. It  was,  indeed,  at  one  time  thought  an  indispen- 
sable requisite  to  shew  the  judgment  satisfied  (3);  on  the 
supposition,  that,  in  case  of  his  procuring  a  conviction,  he 
might  use  it  for  the  purpose  of  obtaining  relief  in  equity 
against  the  judgment.  But,  as  it  is  now  an  established  rule, 
that  a  court  of  equity  will  not  grant  relief  pn  a  conviction, 
which  proceeds  on  the  evidence  of  the  prosecutor  (4),  there 
can  be  no  objection  to  his  being  admitted  a  witness.  And 
in  other  cases,  the  party  aggrieved  will  be  allowed  to  give 


(i)  Parris's  cMe,z  Vent.  49.  %  Sid. 
431.  S.  a     K.  V  Macartney,  z  Salk. 

(a)  R.  ▼.  Broiighton,  2  Scr*  123a 
R.  V.  Boston,  4  Bist,  581.  contra,  R.  v. 
EUit,  %  Scr.  Z104.,  R.  t.  Nunes,  a  Str. 
1042.,  R.v.  Whiting,  i  Salk.  183.  But 
Lord  Mansfield,  in  Abraham  q.  t.  v. 
Bunnt  4  Burr.  aajj.  cites  the  case  of 


R.  V.  Broughton  as  over-ruling  the 
three  last  mentioned  cases. 

(3)  R.  V.  £den,  i  Esp.  N.  P.  C.  97. 
R.  V.  Dalby,  Pcake,  N.  P.  C.  Zl. 

(4}  Banlet  v.  PickersgiU,  cited  in 
Abraham  v.  Bunn,  4  Burr.  2^55.  by 
Ld.  Mansfield,  C.  J.,  and  in  R.  v.  Bos- 
ton, 4  But,  577.  by  Ld.  EUtobonmgh. 


the  Black  Act,  (St.  9  G.  z.  c.  ao.  s.  zi.)  ;  and  a  reward  of  zoL  for  apprehending 
and  convicting  stealers  of  sheep  or  other  cattle.  The  apprehenders  of  highway 
robbers  are  also  entitled  to  the  robbcr*s  goods  found  upon  him,  provided  they  were 
not  before  stolen.  By  the  Sut.  az  Hen.  8.  c.  zz.,  the  persoot  from  whom  money 
or  goods  have  been  stolen,  is  entitled  tp  restitution,  on  the  conviction  of  the  robber. 
By  the  St.  5  Elis.  c  9.  s.8.,  persons  convicted  of  peijury  within  that  act  are  sub- 
ject to  certain  forfeitures,  a  moiety  of  which  is  for  the  party  grieved,  and  to  be  re- 
covered by  action.  By  St.  ftj  G.  2.  c.  36.  s.  zz.,  in  case  of  a  conviction  of  felony, 
the  prosecutor  is  entitled  to  his  eipences  of  prosecution,  as  may  seem  reasonable 
to  the  Court,  on  consideration  of  his  circumstances;  and,  in  the  case  of  a  writ  of 
certiorari  obtained  by  a  person  who  had  been  indicted  before  the  quarter  sessions, 
the  party  injured  prosecuting  will  be  entitled  to  costs  on  the  oonviction  of  the  de. 
fendant,  by  St.  5,  6  M.  3.  c. zi.  s. 3.  It  ~may  be  observed  generally,  ofall  those 
cases,  that  such  drcimistances  will  not  afect  the  itmpiiemey  of  the  witness.  If  his 
evidence  were  to  be  excluded,  the  yvrj  object  of  the  legislature  would  in  most 
cases  be  entirely  defeated. 

G  4  evideace 
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evidence  on  a  criminal  prosecution,  as  he  cannot  afterwards 
avail  himself  of  the  record  of  conviction  in  any  fiiture  suit, 
in  order  to  prove  the  criminal  act  ( i ).  For  this  reason,  it 
is  conceivecl,  on  an  indictment  for  peijury  the  party  injured 
may  be  a  witness,  whether  the  prosecution  is  by  the  com- 
mon law  or  founded  on  the  stat.  5  Eliz.  c.  9.,  which  gives 
him  half  the  forfeiture  incurred  ;  for,  if  in  an  action  to  re- 
cover his  moiety  he  would  be  precluded  from  giving  the 
conviction  in  evidence,  the  objection  against  his  compe- 
tency seems  to  be  removed.  * 

inth^  An  exception,  however,  has  been  made  to  this  general 

'^*  ^*  rule,  in  the  case  of  a  prosecution  for  forgery,  in  which  the 
party,  by  whom  an  instrument  purports  to  be  made,  is  Hot 
adniitted  to  prove  it  forged,  if  he  would  either  be  liable  to 
be  sued  upon  the  instrument  (supposing  it  genuine),  or  be 
thereby  deprived  of  a  legal  claim  against  another  (2).  And 
it  seems  to  be  the  prevailing  opinion,  that  his  incompe- 
tency is  not  cgnfined  to  the  single  point  of  falsifying  the 
hand-writing,  but  that  he  is  equally  incompetent  to  prove 
any  other  fact,  which  contributes  to  the  proof  of  the  for* 
gery,  or,  in  other  words,  any  fact  conducive  to  the  general 
conclusion.  This  subject  was  much  discussed  in  a  late 
case  (3),  where,  on  a  prosecution  for  forging  a  promissory 
note,  on  which  tliere  was  an  indorsement  in  the  prisoner's 
hand-writing,  that  a  year's  interest  had  been  paid,  one  of 
the  points  reserved  was,  whether  the  person,  by  whom  the 
note  purported  to  be  made,  ought  to  have  been  permitted 
to  prove  that  he  had  never  paid  any  interest  on  the  note, 

(i)  Bartlet  v.  Pirkersg>ll,4  East,577.  case,  i  Leach  lo.  CaiTy's  case,  2  East's 

ti.'J-j    R.  V.  Boston,  4  East,  581.  Smith  P.  C.  995.      Taylor's  case,  i  Leach, 

V.  Riiinrr.ens,  i    Camjib.   N.  P.  C.  9.  ajj.     Crocker's  case,  a  New  Rep.  87. 
Hathaway  V.  Barrow,  1  Campb.  N.  P.  (3)  Crocker'scasc,Sali$b.  Ass  1805, 

C.  iji.     I  Tauiit.  5ao.  cor.Le  Bianc  J^  a  Bos.  9t  Pul.  N.  R. 

(2;  Watts'srase,  Hard.  331.  3Sa1k.  87.9a     R.  v.  Bunting,  a  East,  P.  C. 

X^^.  s*.  C.       Rhodes':!  cjse,  a  Str.  7a8.  996. 
I    Leach,  Cr.  C.   29.  S.  C.     Russel's 


*  Ruled  contra  in  an  old  case  ;  Bacon*s   case,  a  Roll.  Abr.  685  ;  Bull.  N.  F' 
189.  S.  C.    Gilb.  £v.  III.  S.  C. 
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as  was  pretended  by  the  indorsement.  This  evidence  teas 
received  on  the  trial,  the  fact  of  the  forgery  having  been  first 
proved ;  but,  according  to  the  report,  it  seems  to  have  been 
generally  understood  that  the  majority  of  the  judges  consi- 
dered the  evidence  inadmissible*.  When,  however,  the 
fact  is  merely  collateral,  and  does  not  in  any  way  contri- 
bute to  the  proof  of  the  forgery,  as,  where  a  witness  is 
called  to  prove  himself  the  person,  whom  the  prisoner  in- 
tended to  personate  or  describe,  in  such  a  case  his  testi- 
mony has  been  admitted,  (i) 

It  is  scarcely  necessary  to  add,  that  if  the  witness  would 
not  incur  any  loss,  nor  be  liable  to  a  suit,  whatever  may  be 
the  result  of  the  prosecution,  his  evidence  ought  to  be  re- 
ceived. Thus,  on  an  indictment  for  forging  a  banknote, 
in  the  name  of  a  cashier  of  the  bank  of  England  "  for  the 
governor  and  company,"  the  cashier,  not  being  chargeable, 
may  be  a  witness  (2).  And  on  a  prosecution  for  forging 
an  acceptance  to  a  biU  of  exchange,  where  the  banker  had 
paid  the  bill,  but  suspecting  a  forgery  had  not  debited  the 
person  whose  name  was  forged,  this  person  was  admitted 
to  give  evidence.  (3) 

Upon  what  principle,  it  may  be  asked,  is  a  party,  by 
whom  an  instrument  purports  to  be  made,  incompetent  to 
prove  it  forged  ?    In  Watt's  case  (4),  on  an  information  for 

h)  Pjrr'kcase,  a  Leach,  Cr.  C.  487.  (4)  Watt's  ciie.  3  SaUt.  x?!  ,  mcffo 

49»-    2  East.  P.  C.  997.  S.  C.  fully  reported  in  Hardr.  331.     See  4 

(1)  NesvLind's  case,  x  Leach,  Cr.  C.  Burr.  ^^54.,  where  Ld.  Mansfield  says 

35c.  that  thia  and  other  caaes  of  the  sam« 

(3]  Usher*s  case,  i   Leach  Cr.  C.  kind  were  **  not  considered  or  looked 

57-;  and  s«e  Well's  case,  Bull.  N.  P.  into." 
989,  2  East,  P.  C.  xooo,  S.  C;  Spoo- 
sonby's  case,  1  Leach  Cr.  C.  374. 

**  Lord  Ellenharough  C.  J^,  the  Chief  Bkron  Macdonakl,  Mr.  Justice  lAm^ 
leace  and  Mr.  Justice  Le  Blenc  thought  the  wiuiess  adUuiiflible,  because  ii  bad 
been  sufiiciently  proved  before,  that  the  note  was  not  signed  by  him ;  and  they 
thought  him  admissible  to  all  points  except  that  of  the  forgery.  Some  of  the  other 
judges  scefloed  to  think,  that  to  points  perfectly  collateral  he  would  have  been  ad- 
missible, but  they  cousidered  the  point,  to  whkh  he  ^▼as  called,  as  contributing  to 
frove  the  forgery.    M.S. 

the 
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the  forgery  of  a  deed  purporting  to  be  the  revocation  of  a 
will,  it  was  adjudged  by  the  barons  of  the  exchequer  after 
a  conference  with  the  judges  of  the  King's  Bench,  that  no 
legatee  named  in  the  will,  nor  any  other  person  who  is  a 
loser  by  the  deed,  or  who  may  receive  any  advantage  from 
the  verdict,  can  be  a  witness  for  the  prosecution :  and  a 
distinction  was  made  between  the  case  of  an  indictment  for 
a  battery,  (where,  it  was  admitted,  the  person  beaten  may 
be  witness,  because  he  can  reap  no  benefit  by  the  verdict  in 
another  suit,)  and  the  cases  of  forgery,  perjury,  or  usury, 
in  which,  it  was  said,  the  party  aggrieved  may  have  an  ad-' 
vantage  by  the  verdict,  and  therefore  shall  not  be  received 
as  a  witness.     It  is  however  now  an  established  rule,  that 
on  a  prosecution  for  peijury  ( i )  the  party  aggrieved  is  com- 
petent :  and,  that  a  person  who  has  borrowed  money  on  an 
usurious  transaction,  is  also  a  competent  witness  for  the 
plaintiff  in  an  action  for  penalties  against  the  lender  (2)  9 
for  he  gains  nothing  by  the  event  of  the  suit,  nor  can  he 
give  the  judgment  in  evidence  in  an  action  against  him  for 
the  money  lent.     The  case  of  forgery,  therefore,  stands  by 
itself^  and  is  considered  an  anamoly  in  the  law  of  evidence. 
The  reason  assigned  in  Watt's  case  is,  that  the  witness 
would  receive  a  benefit  from  the  verdict ;  and  it  has  been 
suggested  (3),  that  he  is  interested  to  procure  a  conviction, 
on  the  ground  that  a  conviction  would  have  the  effect  of 
inducing  a  forfeiture,  and  thus  defeat  every  legal  claim  or . 
security,  which  the  prisoner  might  have  upon  the  instru- 
ment    On  the  other  hand,  it  may  be  said,  if  the  party,  by 
whom  the  instrument  purports  to  be  made^  were  admitted 
a  witness,  he  would  not  be  allowed  afterwards  to  produce 
the  record  of  conviction  in  a  civil  suit  for  the  purpose  of 
proving  the  supposed  forfeiture^  because  the  parties  in  the 
action  would  not  be  the  same  as  in  the  prosecution,  but 
principally,  because  the  conviction  must  have  proceeded 
partly  upon  his  own  testimony.    And,  if  he  would  be  pre- 

(i^  See  ante,  p.  87.  («).  213  li    Smith  v.  Ptager,  7  T.  R«6a 

{%)  Abraham  q.  c  v.  Buni^  4  Burr.     See  ante  p.  39. 

(3)  »  East,  P.  a  994. 

duded 
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eluded  from  using  the  record  of  conviction  against  the  pri- 
soner, and  might  therefore  be  admitted  to  give  evidence  on 
the  trial  consistently  with  the  general  rule;  still  less  reason 
is  there  for  excluding  him  in  those  cases,  where  the  instru«* 
ment  purports  to  be  made  for  the  benefit  of  a  third  person, 
or  where  it  has  since  become  a  third  person's  property,  in 
either  of  which  cases  it  would  not  be  liable  to  forfeiture. 
With  regard  to  any  probable  advantage  which  the  witness 
may  be  supposed  to  receive  from  a  conviction,  (whether  by 
the  practice  of  impounding  forged  instruments,  or  by  the 
prisoner's  being  disabled  from  giving  evidence  in  any  future 
suit,  or  from  the  great  probability  of  his  fidling  in  an  action 
in  consequence  of  the  discredit  which  a  conviction  must 
throw  upon  the  instrument,)  these  are  circumstances  which 
a  jury  would  be  directed  to  consider  as  forming  a  strong 
bias  on  the  witness's  mind,  but  which  cannot  render  him 
incompetent. 


Sjbct.  VIL 

Of  certiain  Exceptions,  to  the  general  RuU  on  the  Subject  of 

Interest. 

It  has  been  before  stated  as  a  general  rule,  that  all  per« 
sons,  who  gain  or  lose  directly  by  the  event  of  a  cause,  are 
incompetent  to  give  evidence.  There  are^  however,  several 
exceptions  to  this  general  rule :  some,  by  act  of  parliament^ 
as,  where  informers  and  the  inhabitants  of  parishes  or  other 
districts  are  admitted  ;  others,  from  necessity  or  a  principle 
of  public  policy,  as,  ^here  evidence  is  received  from  per- 
sons who  are  entitled  to  rewards  on  convictions,  or  from 
agents,  factors,  or  servants.  Objections  on  the  ground  of 
interest  proceed  upon  the  supposition  of  too  great  a  bias  in 
the  mind  of  the  witness,  and  the  public  utility  of  rgecting 
partial  testimony.  The  presumption  of  bias  may  be  taken 
ofl^  by  shewing^  that  the  witness  has  as  great  or  greater  in- 
terest the  other  way,  or  that  he  has  given  it  up ;  and  the 
presumptUm  of  public  utility  may  be  answered,  by  shewing, 

that 
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that  it  would  be  very  inconvenient,  under  the  particular  cir* 
custances,  not  to  receive  such  testimony,  (i) 

First,  as  to  the  evidence  of  informers ; 

• 

infonners.  By  the  common  law,  informers,  who  are  entitled  under 
penal  statutes  to  part  of  a  penalty,  are  not  competent  wit- 
nesses (2).  But  by  the  particular  provisions  or  policy  of 
several  acts  of  parliament  they  may  be  admitted.  Where 
a  statute  can  receive  no  execution,  unless  a  party  intevested 
he  a  witness,  there  he  must  be  allowed,  says  Ch.  B.  Gil- 
bert ;  for  the  statute  must  not  be  rendered  ineffectual  by 
the  impossibility  of  proof.  (3^).  Thus,  by  stat.  2  G.  2.  c.  24. 
s.  8.  against  bribery  at  elections,  the  legislature  in  giving 
an  indemnity  and  discharge  to  any  person  offending  against 
the  act,  who  shall  discover  any  other  offender  so  that  he 
may  be  committed,  must  also  have  intended  that  he  should 
be  competent  to  give  evidence  at  the  trial ;  and  therefore  in 
an  action  for  penalties  he  has  been  admitted  (4).  So,  in 
a  prosecution  on  stat  21  G.  3.  c.  37.  against  exporting  ma- 
chinery, the  informer  is  competent  (5).  So,  on  a  prosecu- 
tion for  penalties  under  stat.  9  Ann.  c.  14.  s.  5.,  the  loser 
of  money  at  cards  may  prove  his  loss  (6).  And,  on  a  pro- 
secution under  stat.  23  G.  2.  c  13.  s.  i.  for  seducing 
artificers  to  go  out  of  the  kingdom,  the  prosecutor  is  a 
competent  witness,  although  entitled  to  a  moiety  of  the  pe- 
nalty (7).  There  is  no  express  provision  in  either  of  the 
three  acts  of  parliament  last  mentioned,  for  admitting  the 
evidence  of  the  party  interested.  In  the  act  of  the  32  G.  3. 
c.  56.  for  preventing  counterfeited  certificates  of  servants' 
characters,  there  is  a  clause  (8)  to  that  effect ;  and  a  similar 

(z)  By  Lord  Mansfield,    i    Buzr.  Mead  r.  Robimoii,  WUles  425.    He- 

42a.  ward  V.  Shipley,  4  East.  183. 

(1)  R.  V.  Tilly,  X  Stra.  ^zj.  R.  v.  (5)  R.  v.  Teaadale,  3  £sp.  N.  P.  C 

Stone,   %  Lord  Rayni.  1545a    R.  v.  68. 

Blaney,  Andr.   440.    3  Burr.    1473.  (6)  R-  v.  Liickup,  Wines,4a5.  (#)• 

4  £a«t»  i8z.  (7)  &.  V.  iohitfos,  WiUta  R«p.  4^5. 


(3)  Gilb.  Ev.  X14.  n.  (f). 

(4)  Bush   «.  RaUing,    Sa^.    tI^,         (8)  Sect,  7. 


provi- 
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provision  is  made  by  the  act  which  regulates  hackney 
coaches,  stat  33  0.3.  0.75.  6«  17. 

Secondly,  On  an  indictment  against  private  persons  or  inbabUuu 
corporate  bodies  for  not  repairing  a  public  bridge  or  the  "[^^^"^^"c 
highway  adjoining,  the  inhabitants  of  the  county,  town, 
riding,  &c  in  which  the  bridge  is  situated,  are  competent 
witnesses  in  support  of  the  prosecution,  by  the  ist  Ann. 
Stat.  I.  c.  1 8.  s.  13.  Even  before  this  statute,  such  evidence 
had  been  thought  admissible  ( i )  from  necessity. 

In  an  action  by  a  party  robbed  against  the  hundred,  tlie 
inhabitants  of  the  hundred  may  be  witnesses  for  the  defend- 
ants, by  Stat  8  G.  2.  c.  i6b  s.  15.  Before  this  act  passed, 
they  were  not  competent,  because  any  one  of  them  would 
have  been  hable  to  pay  the  debt,  in  case  of  judgment  agains^ 
the  hundredth  (2) 

• 

In  all  cases  relative  to  the  execution  of  the  highway  act, 
the  surveyor  of  the  parish  or  place  is  a  competent  witness, 
though  part  c^his  salary  may  arise  from  forfeitures  andp^ 
oalties  inflicted  under  the  act  (3).  And,  on  trials  of  offences 
against  the  same  act,  the  inhabitants  of  the  parish  or  place 
are  also  competent  (4)  « 

Where  pecuniaiy  penalties  are  directed  to  be  applied  to 
the  use  of  the  poor,  or  for  the  benefit  and  exoneration  of 
the  parish  or  other  place^  the  inhabitants  are  rendered  com- 
petent witnesses  on  the  trial  o£  the  offender,  by  stat  27  G.j. 
C.29,  provided  the  penalty  in£yicted  by  the  act  of  par- 
liament does  not  exceed  twenty  pounds.  (5) 

It  has  been  lately  provided  by  stat  54G«3.  c.i7o.  s.9«, 
that  no  'inhabitant  of  any  district,   parish,  &c«,  who  is 

(1)  Per.  Cur.  in  R.  v.  Carpenur,  %  (3)  Stat.  13  G.  3.  c.  78.  s.  6^. 

Shovr.  47*  (4)  Sect.  77.  and  Sat.  30  G.  a.  c.  2a. 

(2;  Per.  Cur.  in  R«  ?.  Carpentert  1. 14. 

2  Show.  47.    2  Hal.  P.  C.  280.  R.  (9)  R.'¥.  Dsris,  6  T.R.  177. 
V.  Kirdford,  %  East,  561. 

rated. 
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rated,  or  who  is  xnaintamed  by  the  rates,  or  who  holds  any 
office  in  the  district,  shall  be  deemed  on  such  account  an 
incompetent  witness,  for  or  against  such  district,  parish,  &c., 
in  any  matter  relating  to  such  rates,  or  relating  to  the 
boundary  between  such  district  and  any  adjoining  district, 
or  to  any  order  of  removal  to  or  from  such  district,  or  to 
the  settlement  of  any  pauper  in  such  district,  or  touching 
any  bastards  chargeable  or  likely  to  become  chargeable 
to  such  district,  or  touching  the  recovery  of  any  sum  for 
the  charges  or  maintenance  of  such  bastard,  or  the  election 
or  appointment  of  any  officer,  or  the  allowance  of  the 
account  of  any  officer  of  such  district 

l^cnems  Thirdly,  persons  entitled  to  rewards  on  the  conviction  of 

Mwi!-^  *®  offenders,  whethei^  the  rewards  are  given  by  act  of  par- 
liament proclamation  or  by  private  persons,  and  persons 
entitled  to  the  restitution  of  their  property  on  the  con- 
viction of  a  thief,  are  competent  to  give  evidence,  (i) 

Agents,  &c.  Fourthly,  it  is  the  constant  practice  to  admit  agents 
to  be  witnesses  for  their  principals,  in  order  to  prove  con- 
tracts made  by  them  on  the  part  of  the  principal ;  and  thia 
is  allowed  from  necessity,  or  rather  Cor  the  sake  of  trade  and 
the  common  usage  of  business.  Thus,  a  factor  may  prove 
a  sale,  though  he  is  to  receive  a;poundage  on  its  amount  (2), 
or  what  he  has  bargained  for  beyond  a  stated  sum  (3). 
And  every  person  who  makes  a  contract  for  another,  is 
an  agent  within  the  meaning  of  this  rule  (4).  So  where 
the  question  was  on  the  custom  of  a  manor,  whether  a  fine 
was  due  to  the  lord  during  his  minority  on  the  tenants'  ad- 
mission, the  steward  of  the  manor  was  allowed  to  give 
evidence  for  the  lord,  though  it  was  objected  to  him,  that  he 
would  be  entitled  to  a  fee  on  admission,  which  he  would  lose, 

fi)  Per  Cur.  in  Rudd*s  case,  I^each         {%)  Dixon   v.  Cooper.  3  WIlC  40. 
Qr\  C.  157,  158.    lb.  353.  n.  Hawk,      x  Atk.  248. 

P.O.   b. 2.  c. 46.  S.135.     See  ante,  (3)  Benjamin  v.  Portem, a H. Bl. 

p.  86.  590-    R-  V.  Phipps,  Bull  N.  P.  289 

(4)  %  H.  Black.  591, 

19  if 
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if  the  tenant  were  not  admitted  (i). .  And  freemen,  as  wais 
before  mentioned,  have  been  allowed  to  be  witnesses  in 
certain  cases,  althdugh  interested,  from  mere  necessity. 

On  the  same  principle  of  convenience,  it  is  the  common 
practice  to  admit  servants  and  agents,  without  a  release,  to 
prove  the  payment  or  receipt  of  money,  or  the  delivery  of 
goods,  on  behalf  of  their  master  or  principal,  though  their 
evidence  tends  to  discharge  themselves  (2).   Thus,  if  money 
has  been  overpaid  by  a  servant  or  paid  by  mistake,  he  is  a 
competent  witness,  in  an  action  to  recover  it  back  (3).     But 
where  a  person  has  entered  into  a  contract  for  the  purchase 
of  goods  in  his  own  name,  it  has  been  held  that  he  is  not 
a  competent  witness  in  an  action  for  goods  sold  and  de» 
livered  to  prove  that  he  purchased  them  as  the  agent  for 
the  defendant  (4).     If  the  ngent  is  equally  liable  to  either 
party,  and  indifferent  in  point  of  interest,  whichever  way 
the  verdict  viay  be,  he  is  clearly  a  competent  witness  on 
the    general  principle  (5).     The    practice  of  admitting 
servants  without  a  release^  to  prove  a  delivery  of  goods,  or 
the  payment  of  money,  and  the  like,  is  for  public  conve- 
nience^ ^^  for  the  sake  of  trade  and  the  common  tisage  of 
business  (6)"    This  sufficiently  explains  the  principle^  and 
at  the  same  time  shews  the  restrictions,  to  which  the  practice 
is  subject     Where  the  act  of  the  servant  has  been  out  of 
the  ordinary  course  of  his  employment,  and  a  mere  breach 
of  duty,  the  principle  does  not  apply :  and  it  has  therefore 
been  ruled  at  Nisi  Prius,  that  in  such  a  case  the  servant 
is  not  a  witness  for  his  master  without  a  release.     Thus,  in 
an  ac^tion  to  recover  back  money,  which  had  been  entrusted 
to  the  plaintiff's  servant  for  a  special  purpose,  and  paid  by 


(i)  Cbaropan  ▼.  Atkinson.  3  Kelt.  129.    Adams  v.  Davis,  3  Etp.  K.  P.  C. 

90.  Rep.  temp.  Hard  360,    See  R.  v.  4S. 
Phtppt  and  Archer,  ante.  p. 59.  (3)  Martin    v.  Honrel,  z  Str.  647.  . 

(1)  Per  Holt  C,  J.  in  Theobald  v.  Barker  v.  Macrje,  3  Campb.  144. 
Tregott,  II  Mod.   262.    fiulL  N.  P.         (4)  M*firaine  v.  Furtune  3  Campb. 

289.    4  T.  R.  589, 590.     Matthews  317. 


r.  Haydon,  2  Esp.  N.  P.  C.    5«9.  (5)  See  ante.  p.  53. 

Spencer  v.  Golding,  Peake  N.P.  C         (6)  Bull.  N.  P.  289. 
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the  servant  in  illegal  insurances,  he  was  considered  incom- 
petent without  a  release  (1).  And  in  an  action  against  the 
defendant  for  thcf  n^ligence  of  his  servant,  he  is  not  com- 
petent to  disprove  the  fact  of  his  negligence  (2) :  for  since 
the  verdict  might  be  given  in  evidence  in  an  action  by  the 
defendant  against  the  witness,  as  to  the  quantum  of  damages, 
the  sei'vant  is  directly  interested  to  defeat  the  action,  and 
does  not  come  within  the  exception  above  specified. 


Sect.  VIII. 

Of  the  means  by  which  the  Competency  of  an  interested  Wit* 

ness  may  be  restored. 

The  last  question  that  remains  to  be  considered  on  this 
part  of  our  subject,  relates  to  the  r(^lar  mode  of  making 
the  objection  to  the  competency  of  a  witness,  and  to  the 
means  of  restoring  his  competency. 

The  rule  formerly  was  that  the  objection  ought  to  be 
made  on  the  voire  dire,  and  was  not  to  be  allowed  after  the 
examination  in  chief*  But-for  the  convenience  of  the  court, 
and  because  the  incompetency  may  not  at  first  be  suspected, 
a  greater  latitude  has  been  allowed.  And  now,  if  it  is  dis- 
covered during  any  part  of  the  trial  that  a  witness  is  inte- 
rested, his  evidence  will  be  struck  out.  (3) 

When  the  objection  arises  from  a  witness's  answer  on 
the  voire  dire,  it  may  be  likewise  removed  on  the  voire 
dire.     The  party  who  calls  him  may  examine  as  to  the 


(i)  Corking  ▼.  Jarrard,  x  Campb. 
37.  In  Clarke  ▼.  Shee,  Cowp.  199, 
which  was  a  itmilar  caw,  a  relcasa  was 

givea.  See  anonymous  case,  x  SaUc 
289;  Bull.  N.  P  39.  389.  S.  C. ;  and 
^nonymoui  case,  BulL  N.  P.  290. 
These  were  actions  by  a  master  to  re- 
cover  property  embestled  by  his  servant^ 
and  the  servant  was  admitted  a  witness 
prove  delivery  to  the  defendant ;  but 


it  does  not  appear  whether  the  plaintiff 
gave  a  release. 

(2)  Green  v.  New  Riv.  Ccmp.  4 
T.  R.  589.  3  Camp.  516.  fi^^.  Bird  v. 
Thompson.  1  E*p.  N.  P.  C.  339. 
Miller  V.  Falconer,  i  Campb.  251. 
6  Isr.  N.  P.  C.  73. 

(3)  Turner  v.  Pciirte,  i  T.  R.  720. 
Perigal  v.  Nicholson,  x  Wightwtck,  64. 
Howel  V.  Lock,  %  Campb.  N.  P.  C.  14. 

con- 
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continuance  of  his  interest,  and  need  not  give  the  best  and 
strictest  proof  of  his  competency  being  restored.  Thus, 
where,  in  an  action  brought  by  a  chartered  company,  a  wit* 
ness  for  the  plaintifls  admitted  on  the  voire  dire,  that  he 
had  been  a  freeman  of  the  company,  but  added  that  he  was 
thai  disfranchised,  Lord  Kenyon  ruled  at  Nisi  Prlus,  that 
it  was  not  necessary  to  prove  the  di^ranchisement  by  the 
regular  entry  in  the  companjr^s  books,  and  that  the  witness 
was  competent  ( I  )•  And,  in  a  hiter  case,  on  a  question  of 
settlement,  where  the  point  for  the  consideration  of  the 
Ckmrt  of  King^s  Bench  was,  whether  a  witness  produced 
by  the  appellants  could  be  examined,  after  having  admitted 
in  his  examination  cm  the  voire  dire  that  he  was  the  oc« 
cnpier  of  a  cottage  in  the  appellant  township,  bat  that 
he  had  never  been  charged  with  or  paid  any  public  rate 
or  tax  in  that  township,  the  court  held,  that  there  was  no 
ground  for  objecting  to  his  testimony,  and  that  it  was  not 
necessary  for  the  appellants  to  produce  the  rate,  in  order 
to  negative  the  rating.  (2) 

Whatever  interest  a  witness  may  have  had,  if  he  is  di- 
vested of  it  by  release  or  payment  or  any  other  means,  when 
he  is  ready  to  be  sworn,  there  is  no  objection  to  his  com- 
petency. Thus  it  is  said  <*  to  have  been  solemnly  agreed 
by  the  judges,  that  where  a  person  had  a  legacy  given  him  and 
did  release  it^  he  was  a  good  witness  to  prove  the  will  (3 )  *.'* 

So 

(x)  Butchart*    Cdnpany   v.  Jodci,  {%)  ILv.Gu^uTn,  15  East,  57. 

I  Eip.  N.  P.  C.  161.  ace.  Botham   ▼.  (3)  Vin.  Ab.  tit  Evidence,  14,  n.  J3, 

Swmgler,  Peake,  N.  P.  C  ai8 ;  z  Eap.  cited  by  Jud.  MaaUieid.  z  Bun,  433. 
M.  P.C.  164-  s.  a 


*  Lord  Chascellor  Hardwicke  esubl^hed  the  will  of  i.ord  Ailesbury  on  similar 
poof,  in  the  year  1748.  (See  z  Burr.  437.)  And  in  Wyndham  v.  Chetwynd, 
(I  Burr.  4X4.)*  where  the  subscribing  witnesses  were  creditors  oftlie  testator,  as 
th«r  debts  had  been  paM,  they  were  admitted  to  prove  the  will.  So  hi  Doe  dem. 
HindsonT.  Kersey  (4  Bum  £c  Law,  97.)  three  of  the  judges  were  of  opinion, 
that  a  subscribing  witness  was  restored  to  bis  conripetency,- if  all  bis  mterest  bad  been 
released  or  ^tingutdied  «f  the  tfme  #/  th*  nttmnathM,    Lee  C.  J.  in  Anstey  t. 

H  DowsTng 
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Sopa  a  trial  for  forgery,  a  release  from  the  holder  of  a  pro- 
missory note  to  the  supposed  drawer,  in  whose  name 
it  was  forged,  (there  bdng  no  other  name  on  the  note 
to  whom  the  drawer  conld  be  liable,)  made  him  a  com- 
petent witness  to  prove  the  forgery  of  his  hand-writ- 
ing (i).  To  restore  the  competency  of  a  bankrupt^  (who^ 
from  being  interested  to  increase  the  fund,  cannot  be  ad- 
mitted to  prove  property  in  himself  or  a  debt  due  to  his 
estate)  (2),  it  must  be  shewn,  that  he  has  obtained  his  cer- 
tificate and  given  to  the  assignees  a  release  of  his  share  in 
the  sur{dus  and  in  the  dividends  (3).  If  he  gives  a  general 
release  to  his  assignees,  it  is  sufficient;  as  it  dischaiges  him 
from  receiving  any  sum  of  money  firom  the  assignees  (4). 
But  no  release  can  make  the  bankriq[>t  a  witness  to  prove 
his  own  act  of  bankruptcy  (5).  And,  afler  a  second  bank- 
ruptcy, he  cannot  be  a  witness  to  increase  the  fiind,  even 
with  a  certificate  and  release,  unless  he  has  paid  G&esa 
shillings  in  the  pound ;  for,  in  the  event  of  his  not  making 
that  payment  under  the  second  commission,  his  future 
effects  are  liable.  (6) 

When  a  witness  is  objjected  to  a^  the  member  of  a  oor^ 
.poration,  whose  interests  are  in  question,  his  oompetenqr 
may  be  restored  either  by  his  resignation,  (which  will  be 
e&ctual  even  by  pard,  provided  that  it  has  been  ac- 
cepted, and  another  person  elected  in  his  place)  (7)^  or  by 
•disfranchisement. 

• 

(i)  Akehunc's  catc,  t   Leach  Cr,  (6)  Byat.5G.  i;  c.50.  i.  9.   Ken- 

C  178.    Dr.Dodd*<caie,ib.  184.  net  ▼.  GreenwoUers,  Peake,  N.P.C. 

(a)  See  ame»  p.51.  .3. 

(3)  £weiu  ▼.  GoW,  BuU.  N.  P.  43.  (7)  R.  v.  Mayor,  &c.  of  Rippoo,  % 

(4)  Naret  v.  Sazby,  deed   aT.R.  Salk.  43^  Com.  Dig.  tit.  Franchise. 

497.  ^  (F.  aoi 

(5)  Field  V.  Curtis,  %  Str.  819.  See 
ante,  p.  5  z. 


Downng  (a  Str.  1253.),  and  Ld.  Camden  C.  J.  in  Doe  on  the  demise  of  Hiadaoa 
V.  Kcney  were  of  opinion,  that  if  a  subacribiag  wicnest  was  interested  at  the  tame 
•f  sttntatiM^  nothing  *k  put  fiuto  couU  give  effect  to  hit  attestation.  In  the 
former  of  these  cases,  Mr.  Justice. Dcomso^  difierea  from  Lee  C.  J.  on  this  point. 
(SeeiBurr.4»7»S0 
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• 

The  method  oF  disfrancfaitement  is  said  to  be  by  aain* 
fennation  in  the  nature  of  a  quo  warranto  against  the 
member,  who  then  confesses  the  information,  and  upon  that 
there  is  j  udgment  of  disfranchisement  ( i  )•  This  judgment 
must  be  such  as  cannot  be  avoided :  for  if  it  appears  that 
the  witness  can  avoid  the  judgment  for  itregularity,  (as 
when  he  had  never  been  summoned,  and  knew  nothing  of 
his  disfranchisement,)  he  is  not  competent.  (1) 

A  release  is  in.some  cases  unnecessary.  And  the  witness 
though  interested  will  be  admitted  without  a  release. 

1.  As,  first,  where  the  witness  offers  to  surrender  or 
release  his  interest,  and  does  all  in  his  power  to  clear 
away  every  objection  to  his  testimony,  but  the  other  party 
lefhses  to  accept  it,  in  that  case  the  evidmce  of  the  witness 
may  be  received  (3).  Or  if  the  party,  on  whose  side  the 
witness  is  interested,  makes  an  offer  to  remove  all  interest, 
and  the  witness  refuses,  that  will  not  deprive  the  party  of 
his  testimony.  In  the  case  of  Anstey  v.  Dowsing  (4),  in- 
deed, Lee  J.  expressed  an  opinion  that  a  legatee  was  not 
oompetent  io  prove  the  due  execution  of  the  will,  although 
payment  of  the  legacy  was  tendered  to  him,  which  tender 
he  refused.  But  the  ground  of  this  opinion  was,  that,  even 
if  he  had  accepted  the  legacy,  he  still  would  have  been 
incompetent,  as  having  been  interested  at  the  time  of  8ttes«> 
tation;  a  point,  on  which  there  has  been  some  difference 
of  opinion,  but  the  greatest  authorities  are  in  support  of 
the  contrary  proposition,  namely,  that  the  payment  of  the 
legacy  woidd  restore  the  competency  of  the  witness. 

2.  It  was  ruled  by  Lord  Holt  in  the  case  of  Barlow  v. 
Vowel  (5),  that  if  a  man  be  a  witness  of  a  wager  and  after- 
wards b^  himself,  this  shall  not  be  a  reason  to  except 

(i)  TtMOM  of  tbe  Mayor,  &c.  oC  (3)  Goo<kk!edein.Fov]«rv.Wolfoid, 
Colchester*  i  P.  Wms.  595./".  x  Doug.  139.    3  T.  R.35. 

(i)  Brown  v.  Corp.  df  London,  ix         U)  «  Str.  1253.    Se«  ««^'  P*  ^7- 
Mod.  aftj.  (5}  Skin.  586.  See  Rescous  v.  WH- 

liams,  3  Lev.  159 ;  and  Cowp.  736. 
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against  his  being,  sworn  to  prove  the  wager.  And  from 
analogy  to  this  case»  Lord  Kenyon  and  Mr.  Justice  Ashurst 
were  of  opinion  in  the  case  of  Bent  v.^  Baker  (i),  (where, 
in  an  action  on  a  policy  of  insurance,  the  broker  was 
called  as  witness  for  the  defendant,  but  rejected,  because  he 
had  underwritten  the  policy  after  the  defendant,)  that, 
even  if  it  were  true  in  general,  that  one  underwriter  could 
not  be  a  witness  for  another,  yet  the  witness  ought  to  have 
been  admitted  here,  as  the  defendant  had  acquired  an  in- 
terest in  his  testimony,  before  the  witness  had  signed  the 
policy.  And  they  laid  down  as  a  general  principle,  deducible 
from  the  case  of  Barlow  v.  Vowel,  that  where  a  person 
makes  liimself  a  party  in  interest  after  a  plaintiff  or  de- 
fendant has  an  interest  in  his  testimony,  he  may  not  by 
this  deprive  the  plaintiff  or  defendant  of  his  testimony. 
However  it  if>pears  to  be  rather  doubtful  whether  this  pro- 
position is  not  expressed  in  too  large  and  general  terms. 
Whether  a  witness  is  incompetent  on  account  of  interest 
must  depend  rather  on  the  nature  of  the  interest  than  upon 
the  time  of  acquiring  it.  The  question  on  the  voire  dire  is, 
whether  he  is  interested  at  the  time  tf  his  examination.  If 
he  is  directly  interested  at  that  time^  he  is  not  a  competent 
witness  in  general  without  a  release^  and  it  seems  to  be  no 
answer  to  the  objection,  to  shew  that  he  has  become  inte- 
rested only  since  the  commencement  of  the  action,  or  suice 
the  time  of  his  being  acquainted  with  the  fact,  which  he- is 
called  to  prove.  If,  fur  example^  the  question  is  on  a  cus- 
tomary right  of  common,  a  withess  will  be  incompe- 
tent^.  who  admits  upon  the  voire  dire  that  he  is  in  the  occu- 
pation of  a  messuage,  and  that  he  claims  a  similar  right  of 
common  as  annexed  to  his  tenement:  and  it  cannot  be 
material  whether  he  has  been  in  possession  for  a  number 
of  years,  or  had  the  tenement  only  just  before  tlie  trial  of 
•  the  cause.  In  either  case  he  appeals  to  be  equally  incom- 
petent ;  yet  in  the  latter  it  may  be  said,  that  he  acquired  his 
interest,  after  the  party  had  become  interested  in  his  testi- 

(x)3^T.R.a7. 
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monj.  So  in  tbe  late  caae  of  Foreatei*  v.  Pigoa  ( 1 ),  whprc 
the  defendant  in  an  action  on  a  policy  of  insurance  called 
another  underwriter  to  prove  tbeprficy  'void  on  account  of 
a  misrepresentation  of  the  nature  of  tbe  risk,  and  upon 
the  voire  dire  the  witness  stated,  ^<  thaitlie  had  paid  th 
loss  to  die  plaintiff  upon  an  understanding  that  he  was  to 
be  repaid  in  the  event  of  this  action  failing,  and  that  be 
had  since  received  a  letter  from  the  plaintiff  promising  to 
return  tbe  money  in  that  event,"  an  objection  being  taken  to 
bis  competency,  the  point  was  argued  on  the  other  side  upon 
4he  authority  of  Barlow  v.  Vowel,  but  the  witness  was  con- 
sidered to  be  incompetent  and  rejected ;  for  although  the 
witness  would  not  be  disqualified  by  any  agreement  frau' 
ddently  entered  into  between  him  and  the  plaintiff  for  the 
purpose  of  taking  off  bis  testimony,  yet  on  the  ether  hand 
the  pendency  of  a  suit  could  not  prevent  third  persons  from 
transacting  business  <hm^  ^^^  with  one  of  the  parties ;  and 
if  an  interest  in  the  event  of  the  suit  is  thereby  acquired, 
the  general  consequence  of  law  must  follow^  that  the 
person  so  interested  cannot  be  eicamined  as  a  witness  t<k 
that  party,  from  whose  success  he  will  necessarily  derive 
an  advantage.  A  motion  was  afterwards  made  for  a  new 
trial  on  account  of  the  rejection  of  this  witness,  as  well  as 
of  another  also^  who  was  similarly  situated ;  and  a  new 
trial  was  granted  for  the  purpose  of  ascertaining  more 
particularly  the  precise  time,  when  the  undertaking  was 
made  to  the  witnesses ;  but  the  court  added,  that  if  a 
person,  who  is  under  no  obligation  to  become  a  witness  for 
either  of  the  parties  to  a  suit,  choose  to  pay  his  debt 
beforehand^  upon  a  condition  that  is  to  be  determined  by 
the  event  of  the  suit,  he  becomes  as  much  interested  in  the 
event,  as  if  he  were  a  party  to  a  consolidation  rule.  With* 
respect  to  the  case  of  Barlow  v.  Vowel,  which  ^was  muck 
cited  in  this  case  of  Forester  v.  Pigou,  the  Court  con- 
iidered  the  point  as  having  been  there  determined  on 
the  ground  of  fraud.  —  Lord  Raymond  in  the  case  of  the 

(t)  z  Matit  ft  Set  9.;  3  Camp,  5&>i  8.  C. 
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King  v.  Fox(i)  admitted  the  prosecutbr  to  be  ft  witness^ 
although  he  had  laid  a  wager,  that  he  should  convict  the 
defendant :  and  the  reason  seems  to  be,  not  because  the 
witness  had  made  the  wager  at  a  time  when  public  justice 
became  interested  in  his  testimony,  but  because  it  would 
be  against  public  policy  to  allow  a  witness  by  any  such  gra- 
tuitous act  to  exclude  himself  from  giving  evidence ;  and 
there  seems  to  be  another  reason  for  admitting  the  witness, 
since  the  wager  would  now  probably  be  considered  abso* 
lutely  void,  as  tending  to  produce  an  improper  bias  on  the 
mind  of  the  witness,  and  therefore  as  directly  prejudicial  to 
the  administration  of  justice. 

3*  When  the  witness  must  be  answerable  to  one  or  the 
other  of  the  parties,  and  the  event  of  the  suit  determines 
only  to  which,  he  may  be  examined  by  either  of  them 
without  a  release.  Thus  in  an  action  of  assumpsit  for 
money  paid  to  the  use.  of  the  defendants,  who  were  ship- 
owners. Lord  Kenyon  admitted  the  captain  to  prov%  that 
he  had  received  the  money  from  the  plaintiff  for  the  de* 
fendanfs  use;  for  he  stood  indifierent  between  the  parties, 
and  he  was  equally  answerable^  whichever  way  the  verdict 
might  go.  (2) 

(i)  f  Str.  65a.  n.  (c),  and  see  ante  p.  53.)  on  this  nib. 

(ft)  Evaoi  V.  WiQiams,  7  T.  R.  481.     ject. 


CHAP.  VI. 

On  the  Admissibility  of  Counsel  or  Solicitor » 

nPHE  objections  to  the  competency  of  a  witness,  whidi 
-^  have  been  considered  in  the  four  preceding  chapters, 
•are  of  a  nature  to  exclude  him  from  giving  any  k^d  of 
evidence.  One  other  objection  still  remains  to  be  consi- 
dered ;  not  an  objection  to  his  competency,  but  to  particu- 
lar evidence^  which  he  may  be  called  upon  to  disclose. 
This  is  founded  on  the  professional  confidence,  which  a 
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ciunt  FepoteB  in  his  counsel,  attorney,  or  solidtor,  and 
which  courts  of  justice  ever  hold  to  be  inviolable  (x).  Con- 
fidential communications  between  attorney  and  client  are 
not  to  be  revealed  at  any  period  of  time  —  not  in  an  action 
between  third  persons  —  nor  after  the  proceeding,  to  which 
they  referred,  is  at  an  end  —  nor  after  the  dismissal  of  the 
attorney  (2).  The  privilege  of  not  being  examined  to 
such  points,  as  were  communicated  to  the  attorney  while 
engaged  in  his  professional  capacity,  is  the  privilege  of  the 
client,  not  of  the  attoiTiey ;  and  it  never  ceases.  "  It  is  not 
sufficient  to  say,  the  cause  is  at  an  end ;  the  mouth  of  such 
a  person  is  shut  for  ever,"  (3)  But  this  privilege  of  the 
client  is  confined  to  such  communications,  as  are  made  with 
reference  to  professional  business  during  the  relation  of 
attorney  and  client*  A  person  by  profession  an  at- 
torney, but  not  employed  as  attorney  in  the  particular 
business,  which  is  the  subject  of  inquiry,  is  not  within  the 
rule,  although  he  may  have  been  consulted  confidentially(4). 
If  the  party  waives  his  privilege,  the  witness  may  of  course 
be  examined. 

A  person,  who  acts  as  interpreter  between  an  attorney 
and  his  client,  stands  precisely  in  the  same  situation  as  the 
attorney  himself;  he  is  considered  as  the  organ  of  the 
attorney,  and  is  under  the  same  conditions  of  secresy  (5.) 
'But  it  has  been  ruled  at  nisi  prius,  that  a  person,  who  wail 
consulted  confidentially  on  the  supposition  of  his  being  an 
attorney,  when  in  fact  he  was  not  one,  is  compellable  to 
answer  (6).  And  propositions,  which  the  attorney  of  one 
party  has  been  professionally  entrusted  to  make  to  the  ad- 
verse party,  though  they  are  not  to  be  disclosed  by  the 

(i)  Loid  Say  and  Seale's  case,  lo  (4)  Wlk«n  v.  RastaU,   4  T.R.  753 

Mod.  40.     Bull.  N.  P.  284.     Cutsv.  760. 

Pickering,  x  Ventr*  197.  (5)  Du  Barr€  v.  Ltvette,  Peake,  N. 

(1)  Wilioii  V.  Rattall,  4T.R.759,  P.C.  78.  cited  by  Ld.  KaoyoniB  4T. 

760.     R.  V.  Wkhera,  a  Gampb.  N.  P.  R.  756* 

C.  57&  (63  FouDCain  r.  Young,  6  Esp.  N.  P* 

(3)  Per  Buller  J.,  4T.  R.  759.  C.  1x3. 
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attorney  him^cli^   may  yet  be  proved  by  another  witness, 
who  heard  him  deliver  them*  (i) 

This  privilege  extends  to  the  three  enumerated  cases  of 
counsel}  solicitor,  and  attorney ;  but  it  is  confined  to  those 
cases  alone.  There  are  indeed  cases,  said  Mr.  Justice  Buller^ 
in  the  case  of  Wilson  and  Rastall,  to  which  it  is  much  to  be 
lamented  that  the  law  of  privilege  is  not  extended ;  those, 
in  which  medical  persons  are  obliged  to  disclose  the  infor- 
mation,which  they  have  acquired  byattending  in  their  profes- 
sional characters  (2).  This  point  was  much  considered  in  the 
Duchess  of  Kingston's  case,  where  Sir  C.  Hawkins,  who 
had  attended  the  duchess  as  a  medical  man,  was  compelled 
to  disclose  what  had  been  committed  to  him  in  confidence. 
In  a  late  case  at  Nisi  Prius,  where  a  clerk  to  the  commis- 
sioners of  the  property  tax  was  called  to  prove  the  defend- 
ant n  collector,  and  refused  to  give  evidence,  on  the 
ground  of  his  having  taken  an  oath  of  office,  not  to  dis- 
close what  he  should  learn  as  clerk  respecting  the  property 
tax,  except  with  the  consent  of  the  commissioners  or  by 
force  of  an  act  of  parliament,  the  Court  held  that  this  oath 
would  not  exempt  the  witness,  and  that  it  must  be  con- 
strued, as  containing  an  implied  exception  of  the  evidence^ 
which  he  might  be  called  to  give  in  courts  of  justice  in  obe- 
dience to  the  writ  of  subpoena  (3).  In  an  early  case  (4), 
indeed,  where  the  defendant  pleaded  to  an  action  of  debt  on 
bond  the  statute  against  buying  and  selling  of  offices,  and 
called  a  witness  to  shew  on  what  occasion  the  bond  was 
given,  Lord  Holt  is  said  to  have  refiised  his  evidence,  be- 
cause it  appeared,  tliat  he  was  privately  intrusted  to  make 
the  bargain  and  to  keep  it  secret.  But  the  principle  and 
authority  of  this  case  seem  to  have  been  over-ruled  by 
that  of  Wilson  v.  Rastall  and  the  later  decisions  on  this 
subject 

(x)  Gainsfordir.Gnmiiiar,2Ciiiip.         (3)  Lm  q.  t.  r.  Birrell,  3  Campb. 
N«  P«  C.  10.  33  7« 

(a)  4  T.  R.  759.      See   alio  R,v.         (4)  Bull.  N.P,  a«4. 
fiparket,  cited  in  Peakc*f  N.  P.  C.  77, 
X>ud«rKv.Liveue. 
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The  attorney  of  a  party  in  the  cause  may  be  examined 
like  any  other  witness,  where  he  knew  the  fiict  b^re  the 
retainer,  that  is,  before  he  was  addressed  in  his  profes- 
sional character  (i);  or,  where  he  has  made  himself  a 
party  to  the  transaction  (2) ;  or,  where  he  is  questioned  to  a 
collateral  &ct  within  hi;»  own  knowledge,  or  to  a  &ct  which 
he  might  have  known  without  being'  intrusted  as  attorney 
in  the  cause  (3).  Thus,  if  he  is  a  subscribing  witness  to  a 
deed,  he  may  be  examined  concerning  the  execution  (4). 
So,  if  there  be  a  question  about  an  erasure  in  a  deed 
or  will,  he  may  be  asked,  whether  he  had  ever  seen 
the  instrument  in  any  other  state,  for  it  is  a  fact  within 
his  own  knowledge ;  but  he  Ought  not  to  be  permitted  to 
disclose  any  confessions,  which  his  client  may  have  made 
to  him  on  the  subject  (5)*  So,  if  an  attorney  were  present, 
when  his  client  was  sworn  to  an  answer  in  chancery,  he 
might  be  a  witness  on  an  indictment  for  perjury,  to  prove 
the  fact  of  taking  the  oath,  which  is  a  fact  not  peculiarly 
within  his  knowledge  as  ah  attorney,  and  not  committed  to 
him  in  secresy  (6).  So,  the  attorney  of  one  of  the  parties 
may  be  examined  as  to  the  contents  of  a  written  notice^ 
which  had  been  received  by  him  in  the  course  of  the  cause 
calling  upon  him  to  produce  papers.  (7) 

On  the  same  principle,  in  an  acticm  of  debt,  upon  a  bond, 
the  plaintiiF's  attorney  was  admitted  by  Lord  Kenyon  to 
prove,  that  the  bond  had  been  given  on  an  usurious  con- 
sideration (8).  And,  where  a  person,  (who  had  brought 
an  action  on  a  promissory  note,  which  was  afterwards  com- 
promised by  the  defendant,)  had  informed  the  attorney 
after  the  compromise,  that  there  nev^r  had  been  any  consi- 

(z)  Cuts  V.  Pickering,  i  Ventr.  197.  846.    Robson  r.  Kemp,  4  Esp.  M.  P. 

Lord  Say  and  Seale's  case,  I  o  Mod.  40.;  C.  %$s  i  5  ^sp.  N.  P.  C;  Si-  S.  C. 
BoIL  N.  P.  284.  S.  C.    4  T.  R.  759.  (5)  Bull.  N.  P.  184.    i  Ventr.  197. 

(1)  Duffin  V.  Smith,  Peake  N.  P.  C.         (6)  Bull.  N.  P. 284-   Per  Ld.Man». 

Z08.  Robfion  V.  Kemp.  5  Esp.  N.P.  C.  field  C  J.  in  Covrp.  846.     R.  r.  Wat- 

52.    Cowp.  845.  kinson,  2  St.  ii22,Mir/r«;  but  there- 

(3)  BuU.  N.  P.  284.  Per  Ld.  Mans-  porter  makea  a  pt^re, 

4e]d  C.  J.  ifl  Duchess  of  Kingston's  •    (7}  Spenceley    v.   ScbuUenberg,  7 

case,  1 1  Stale  Tr.  153.  East,  35  7. 

(4}  Doe  d,  Jupp  V.  Andrtwf,  Coirp.         fS)  Dufiin  v.  Smith,  Peake  N.  P.  C. 

Z08. 
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deration  for  the  note,  the  Court  of  King^s  Bench  held  that 
the  attorney  was  compellable  to  disclose  that  circumstanoe» 
in  an  action  brought  to  recover  back  the  money  (i ).  The 
commnnication,  said  Lord  Kenyon,  was  not  here  made  in 
contemplation  of  a  suit.  On  the  contrary,  the  purpose  in 
view  had  b^n  already  obtained ;  and  what  was  said  by  the 
client  was  from  exultation,  in  having  before  deceived  hir 
attorney  as  well  as  his  adversary. 

(1)  Cobden  v.  Kendrick,  4  T.R.  43a, 


CHAP.  VII. 
Of  certain  general  Rules  of  Evidence* 

1 F  no  objection  is  made  to  the  competency  of  a  witness, 
and  he  is  allowed  to  give  evidence,  the  next  question 
is,  what  evidence  ought  to  be  ^ven ;  and  in  what  manner 
is  the  witness  to  be^^exunined.  It  will,  therefore,  now  be 
necessary  to  inquire  into  certain  general  rules,  which  have 
been  established,  for  the  purpose  cf  directing  the  testi* 
mony  of  witnesses,  and  for  the  more  effectual  attainment 
of  the  ends  of  justice.  The  consideration  of  these  rules 
will  form  the  sulgect  of  the  present  diapter ;  and  in  the 
next  diapter  some  inquiry  will  be  made  into  the  mode  of 
examining  witnesses. 

The  order,  in  which  it  is  proposed  to  consider  the  sutgect, 
is  the  following; 

First,  As  to  the  number  of  witnesses  to  the  proof  of  a 

fact; 

Secondly,  Of  the  nature  of  presumptive  evidence; 

Thirdly,  That  evidence  is  to  be  confined  to  the  points 
in  issue; 

Fourthly, 
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Fcwrthly^   That  the  offinnative  of  the  iisue  k  to'  be 

proved; 

Fifthly,  That  the  substance  only  of  the  issue  need  be 
proved; 

Sixthly,  That  the  best  evidence  is  to  be  given,  which 
the  nature  of  the  case  admits; 

Lastly,  That  hearsay  evidence  is  not  admiflBible. 

Sbct.  I* 

As  to  the  Number  of  Witneues^  for  the  Proof  of  a  Fact* 

The  general  rule  at  common  law  is,  that  a  single  wit- 
ness, if  credible,  is  sufficient  for  the  proof  of  any  &ct;  in 
which  respect  the  law  of  England  differs  firom  the  civil 
law,  where  one  of  the  maxims  is,  *<  unius  responsio  non 
^  onmino  audiatur.**  Lord  Coke,  indeed,  has  said  in  his 
Commentary (1),  that  "when  a  trial  is  ^y  witnesses,  as  in 
the  case  df  the  challenge  of  a  juror  or  summons  of  a 
tenant,  the  affirmation  ought  to  be  proved  by  two  Or 
more  witnesses,  but,  where  the  trial  is  by  verdict,  there 
the  judgment  is  not  given  upon  witnesses,  but  upon  the 
veidict,  and  upon  such  evidence  as  is  given  to  the  jury 
they  find  their  verdict.''  But  this  distinction  has  been 
denied  by  Lord  Holt  (2),  and  the  doctrine  is  said  not  to 
be  warranted  by  the  authorities  cited  in  its  support.  By 
oar  law,  however,  the  testimony  of  a  single  witness  will 
not  be  sufficient  in  a  few  particular  cases* 

First,  On  an  indictment  for  peijury,  the  evidence  of  i«  cue  of 
one  witness  b  not  sufficient  to  convict  the  defendant;  ^^J^* 
because  then  there  would  only  be  one  oath  against  ano- 
ther.    "  To  convict  a  man  of  perjury,**  said  C.  J.  Parker, 

(1)  Co.  Lit.  6.  h.  (a)  Shotter  v.  Frifod,  Cartb.  Z44. 

in   . 
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in  the  ease  c(  the  Queen  ▼.  Muscot  (i),  <<  there  must  be 
strong  and  dear  evidence  and  more  numerous  than  the 
evidence  given  for  the  defisndant."  It  does  not  appear  to 
have  been  laid  down,  that  two  mtnesses  are  necessary  to 
disprove  the  fact  sworn  to  by  the  defendant ;  nor  does  that 
appear  to  be  absolutely  requisite.  But,  at  least,  one  wit- 
n^s  is  not  sufficient;  and,  in  addition  to  his  testimony, 
some  other  independent  evidence  ought  to  be  adduced. 

In  ctt*  of  Secondly,  It  was  enacted,  for  the  security  of  the  sub- 
ject, by  Stat.  I  Ed.  6.  o.  12.  $  22.,  that  <*  No  person  shall 
be  indicted,  arraigned,  condemned,  or  convicted  for  any 
offence  of  treason,  petit  treascm,  misprision  of  treason, 
unless  die  offender  be  accused  by  two  sufficient  and  law- 
ful witnesses,  or  willingly  without  violence  confess  the 
same."  By  the  common  law  one  witness  would  have  been 
sufficient  on  the  trial  of  those  offences ;  and  this  is  the  first 
act  of  the  l^slature,  where  two  witnesses  are  required* 
A  similar  provision  is  contained  in  the  stat  5, 6  Ed.  6* 
c  II.  $  12.,  which  enacts,  that  ^*  No  person  shall  be  in* 
dieted,  arraigned,  condemned,  convicted,  or  attainted  for 
any  of  the  treasons  or  offences  in  that  act  mentioned»  or 
for  any  treasons  which  then  were  or  hereafter  might  be, 
unless  the  ofiender  should  be  accused  by  two  lawful  ac- 
cusers, who  at  the  time  of  the  arraignment  should  be 
brought,  &c.,  unless  the  party  arraigned  should  willingly 
without  violence  confess  the  same."  So  that  two  witnesses 
would  at  that  time  have  been  necessary  in  treasons  re* 
lating  to  the  coin  of  the  kingdom^  But  an  alteration  in 
this  respect  was  made  by  the  stat.  i,  2  Ph.  &  Mary,  c  io« 
$  12.,  and  I,  2  Ph.  &  Mary,  c  1 1.  $  3.,  which  provided, 
that  ^^  in  all  cases  of  high  treason  concerning  the  current 
coin,  or  for  counterfeiting  the  king's  signet,  privy  seal^ 
and  great  seal,  or  sign  manual,  and  on  trials  for  bringing 
coimterfeit  coin  into  the  realm,  or  for  any  ofience  con* 
cerning  the  impairing,  counterfeiting,  or  forging  the  cur- 

(i)  zo  Mod.  Z93. 

rent 
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rent  coid,  the  prisoners  should  be  tried  by  die  sme 
evidence,  as  they  were  before  the  reign  of  Edward  the 
Sixth  ( I )."  In  these  cases,  therefore^  a  single  witness  wiU 
now  be  sufficient  f  and  it  has  been  agreed  by  all  die  Judges, 
that  these  statutes  extend  to  all  oflcnces,  touching  the 
impairing  of  the  coin,  which  should  afterwards  be  made 
treason  (2).  The  stat.  7,  8  W.  3.  c  3.,  which  relates  only 
to  such  treasons  as  induce  comipdon  of  blood,  enacts  in 
the  second  section,  that  *^  No  person  shall  be  tried  or  at- 
tainted of  that  species  of  high  treason,  or  of  misprision 
of  such  treason,  but  by  the  oMhs  and  testimony  of  two 
lawful  witnesses,  either  both  of  them  to  the  same  overt 
act,  or  one  of  them  to  one^  and  the  oth^  of  them  to 
another  overt  act  of  the  same  treason;  unless  the  party 
indicted  and  tried  shall  willingly  without  violence  in  open 
court  confess  the  same,  or  shall  stand  rnute^  or  refiiaa  to 
plead,  or  in  cases  of  high  treason  shall  peremptorily  chal- 
lenge above  the  number  of  thirty-five  of  th*  jury."  And 
by  the  4th  section  it  is  enacted,  *'  If  two  or  more  disHnei 
treasons  of  divers  kinds  are  alleged  in  one  indictment,  one 
witness  produced  to  prove  one  of  the  said  treasons,  and 
another  witness  to  prove  another  of  the  said  treasons,  shall 
not  be  deemed  to  be  two  witnesses  to  the  same  trearaa 
within  the  meaning  of  this  act.**  The  stat.  39,  40  G.  3* 
C.93.  enacts,  that  **  in  all  cases  of  high  treason,  when  the 
overt  act  alleged  in  the  indictment  is  the  assassination  of 
the  king  or  any  direct  attempt  against  his  life,  or  against 
his  person,  the  prisoner  shall  be  tried  according  to  the 
aame  order  of  trial  and  upon  the  like  evidence,  as  if  he 
stood  charged  with  murder/'  A  conviction,  therefore^  in 
such  a  case  may  proceed  on  the  testimony  of  a  single 
witness. 

The  bmguage  of  the  statutes  of  Edward  6.  is,  that  <<  the 
offenders  are  to  be  accused  by  two  witnesses,"  that  is,  two 

(i)  The  like  prmrision  in   statute  {%)  Gahagan*s  case,  x  Leacb,  Cr.  C. 

S»  V  W.  3.  c,  a6.  s.  7.  and  <cat.  6  G.  3.     jo.    l  East,  P.  C.  i%g,  S.  C. 
C.53. 1.3. 
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witnesses  are  required  to  prove  the  ofence  or  overt  act  of 
treason ;  and  the  stat  of  W.  3*  expressly  confines  itsdf  to 
the  proof  of  the  overt  acts.  With  respect  to  ail  other 
wctBf  therefore^  whidi  are  merely  collateral,  the  rule  of 
common  law  is  not  altered,  and  one  witness  is  still 
sufficient,  (i) 

• 

In  couru  of  Hiirdly,  it  is  an  eslablidied  principle  in  courts  of  ecpiity, 
^^^'  that,  on  a  bill  praying  refie^  when  the  &ctB  charged  l^  the 
fklainti£^  as  the  ground  for  obtaining  a  decree,  are  proved 
only  by  a  sinf^  witness,  and  are  clearfy  and  positive^  de- 
nied by  the  answer  of  the  defendant ;  the  court  will  not 
grant  a  decree. against  the  defendant  (2).  But  where  the 
evidenoe  produced  by  the  plaintiff  is  so  far  supported  a^nd 
corroborated  by  proof  of  concurring  circumstances,  as  to 
outweigh  tibe  denial  in  the  defendant's  answer  (3),  (ab- 
stractipg  fiom  the  mind,  diat  the  evidence  on  die  part  of 
the  plaintiff  comes  from  a  disinterested  witness  (4),)  the  for- 
met  rule  will  not  apply ;  and  die  evidence  of  a  single  wit- 
dess,  so  strengthened  and  confirmed,  will  enable  the  court 
to  decree  against  the  answer.  And  there  are  many  cases, 
in  which  die  court  has  granted  a  decree  against  the  defend- 
ant on  die  testimony  of  a  single  witness,  when  his  testimony 
lias  not  been  clearly  and  poudvely  contradicted  by  die 
answer.  (5) 

Iq  eccleiuf-  By  the  dvil  law,  as  was  before  observed,  two  witnesses 
twal  eoorts.  ^^^  required  for  the  proof  of  a  fectj  and  such  is  the  rule  in 
ecclesiastical  courts,  whose  practice  is  founded  upon  that 
law.  But  even  in  those  courts,  if  a  matter  cognizable  at 
common  law  arises  incidentally  in  an  ecclesiastical  suit,  (as, 
where  a  revocation  of  a  will  is  pleaded,  or  payment  of  a  le- 

(i)  Smith*!  caw,  Foit.  MS*  MtdKn.  z  Bro.  Cb.  C.  5S>    Toole  t. 

(1)  V  Neve  v.  V  Neve,  i  Ves.  64.  Mcdlicott,  i  Ball  ft  Beatty,  403.   Bid* 

66.    3  Atk.  646.  8.C.      I  Vet.  97.  dulph  v.  St.  John,  »Sch.4c  Lcf.  521. 

i»5.  aVe8.jun.a43.   East  Ind.Compb  (4)  9  Ves.  283. 

V.Donald,  9  Ves,  aSa,  3.  C5)  3  Atk.  650.      z  Ves.  66,  97. 

(3)   Walton  v.  Hobbs,   a  Atk.  19.  iaVe8.8o. 


Janson  v.  Rany,  ib.  140.     Pember  v. 
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gacy,  or  plen^  adminislrayit,  and  the  Vke^)  the  proof  ought 
to  be  according  to  the  principles  nnd  courts  cf  the  common 
law;  and  if  th^  disallow  the  jdeay  because  it  is  proved  cmly 
by  a  single  witness,  they  may  be  conlfoUed  by  a  pro- 
hibition. ( I ) 


Sect.  IL 
Of  ike  Nature  qf  Presumptive  Evidence. 

Evidence  consists  either  of  positive  or  c£  presumptive  Presump- 
proo£  The  pnx^  is  positive,  when  a  witness  speaks  di^  dencer 
rectly  to  a  &ct  finom  his  own  immediate  knowledge;  and 
presumptive^  when  the  &ct  itself  is  not  proved  by  direct 
teBtim<my,  but  is  to  be  inferred  from  circmn»tances»  which 
either  necessarily  or  usually  attaid  such  &cts(2}«  It  is 
obvious  therefore,  that  a  presumption  is  more  or  less  likely 
to  be  true,  according  as  it  is  more  or  less  probable,  that  the 
circumstances  would  not  have  existed,  unless  die  &ct,  which 
is  inferred  from  them,  had  also  existed;  and  that  a  pre- 
nunplion  can  only  be  relied  on,  until  th^  ccmtraiy  is  actually 
proved.  In  order  to  raise  a  presumption,  it  canix>t  be  n&* 
cessary  to  confine  the  evidence  to  suchdrcumstanoesakme^ 
aa  could  not  have  happened,  unless  th^  had  been  also  at- 
tended by  the  allied  &6t,  — -lor  that  in  eflbct  would  be  to 
require  in  all  cases  evidence  amounting  to  positive  proof;—  * 
but  it  will  be  sufficient  to  prove  those  circumstances^  whidi 
Msualfy  atXi&aA  the  fiu^t.  If  the  circumstantial  evidence  be 
such,  as  may  afibrd  a  &ir  and  reasonable  presumptioii  of 
the  &cts  to  be  tried,  it  is  to  be  received  and  left  to  the  con* 
aideration  of  the  juiy,  to  whom  ahme  it  belongs  to  deteiv 
mine  i^n  the  precise  force  and  e£fect  <rf'the  circumstances 
proved,  and  whether  they  are  sufficiently  satisfiaietory  and 
convincing  to  warrant  them  in  finding  the  fiwt  in  issue  (3). 

(i)  Sir  W.  Juxon  V.  Lord  ByroB»  434.  Cezn.Dig.ttt.Prolubition»(F.l3.) 

%  Lev.  64.    Richardson  v,  Dtsborow,  and  (0. 23.) 
I  Vcncr.   apx.      Shotter  r.  Friend,         (a)  Gilb.Ey.x4a. 
Gaitb,  S4a.    I  Ld.  Ray,  sax.    Oowp.        (3}  aH.  Bl.a97. 
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However,  fer  the  pmpote  of  trying  the  wegfat  and  effect  of 
mich  presumptive  proofi,  it  will  often  be  of  the  utmost  con«> 
sequence  to  consider,  whether  any  oiker  fiict  happened, 
which  might  hare  been  attended  by  the  same  circum^ 
stances,  and  with  which  of  the  fiicts  they  are  most  con- 
sistent. 

It  has  been  very  justly  observed  ( i ),  that  when  the  proofs 
are  dependant  on  each  other,  or  when  all  the  proofs  are 
dependant  upon  one,  the  number  of  proofs  neither  increase 
nor  diminish  the  probability  of  the  fact ;  for  the  force  of 
the  whole  is  not  greater  than  the  force  of  that,  on  which 
they  depend;  and  if  this  fails,  they  all  fall  to  the  ground. 
But  when  the  proofr  are  distinct  and  independant  of  each 
other,  the  probalMlit^  of  the  fact  increases  in  prc^rtion  to 
the  number  of  theproob;  ftxr  the  falsehood  of  one  does  not 
diminish  the  veracity  of  another. 

Pr.  Ev.  of  The  fact  of  the  birth  of  a  child  daring  a  lawfbl  marriage 
i^Himacy.  |g  pi^^  fg^{^  evidence  of  its  legitimacy.  Formerly  the  rule 
was  so  strict,  that  children  were  presumed  to  be  legitiroatPj 
unless  the  husband  had  been  out  of  the  kingdom  during  the 
whole  time  of  gestation;  but  this  doctrine  has  been  long 
exploded.  Hie  general  principle^  to  be  deduced  from  the 
authorities  on  this  subject,  as  it  was  laid  down  and  con- 
firmed by  the  case  of  the  King  v.  Luffe  (2),  appears  to  be 
this,  that  where  there  are  circumstances,  which  shew  an  im-* 
possilMlity  that  the  husband  coidd  be  the  father,  whether 
arising  from  his  being  under  the  age  of  puberty,  or  from 
his  labouring  under  disability  occasioned  by  natural  infir« 
mity,  or  from  the  length  of  time  elapsed  since  his  death, 
or  from  his  ccmtinued  absence,  the  presumption  is  at  an 
end,  and  the  child  ^will  be  deemed  illegitimate.  In  an 
earli^  case  (3),  the  court  of  King's  Bench  held,  that  there 
was  no  necessity  to  prove  the  impossibility^  if  the  other  cir- 
cumstances of  the  case  tended  strongly  to  repel  the  pre* 

(i)  Beccaria,  ch.  liv.  f^)  Goodrig|it»  dem.  Tompion,  v. 

(2}  8  East,  193, 106,  S«iil»  4 T»1L  356. 
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sumption  of  access.      And  this  point    has    been  stooe 

established  by  the  opinion  of  the  Judges  in  thq  case  of  the 
Banbury  claim  of  peerage  (i),  in  which  it  was  held,  that^ 
where  the  husband  and  wife  are  not  proved  to  be  impotent, 
and  have  had  opportunity  of  access  to  each  other  during 
the  period,  in  which  a  child  could  be  begotten  and  bom  in 
the  course  of  nature,  the  presumption  of  legitimacy  arising 
from  the  birth  of  the  child  during  wedlock  may  be  rebutted 
by  circumstances  inducing  a  contrary  presumption:  and 
the  fact  of  non-access  (that  is,  the  non-existence  of  sexual 
intercourse^)  as  wellasthefact  ofimpotency,  may  always  be 
lawfully  proved  by  means  of  such  legal  evidence,  as  is 
strictly  admissible  in  every  other  case^  where  a  physical 
fact  is  to  be  proved.  It  has  been  held,  that,  in  the  case  of 
a  divorce  i  mensd  et  thoro^  a  child  born  after  such  a  separa- 
tion is  presumed  to  be  ill^itimate  (2);  in  this  case,  there- 
fore, tlie  party,  who  assefts  the  child's  legitimacy,  will  have 
to  prove  access. 

A  receipt  for  rent  due  on  a  certain  day  is  strong  pre-  Of  pajmant. 
sumptive  evidence,  that  the  former  rents  have  been  regu* 
larly  paid  down  to  that  time.  But  it  is  only  presumptive 
evidence;  and  the  other  party  will  be  allowed  to  prove  the 
contrary.  '^  If  a  man  gives  a  receipt  for  the  last  rent,  says 
Ch.  B.  Gilbert  (3),  the  former  is  presumed  to  be  paid,  be- 
cause he  is  supposed  first  to  receive  and  take  in  the  debts  of 
the  longest  standing;  especially,  if  the  receipt  be  in  full  of  all 
demands,  then  it  is  plain  there  were  no  debts  standing  out; 
and  if  this  be  under  hand  and  seal,  the  presumption  is  so 
strongs  that  the  law  admits  of  no  proof  to  the  contrary.'* 
So  in  an  action  for  work  and  labour  done  for  the  defend- 
ant, proof  that  the  plaintiff  and  other  workmen,  who  were 
employed  by  the  defendant,  came  regularly  to  receive  their 
wages  from  the  defendant,  whose  pracdce  was  to  pay  every 
wedc,  and  that  the  plaintiff  had  not  been  heard  to  complain 

(1)  %  Selw.  N.  p.  681.  MS.  (3)  Gilb.  Fv.  144, 

{%)  Parihhet  of  St.  George  v.  Sc 
argturec,  t  Salk.  i»j^ 
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of  non-payment,  would  be  presumptive  evidence  of  payment 
to  meet  a  stale  demand.  ( i ) 

So  in  the  case  of  a  bond,  which  has  been  suffered  to  lie 
dormant  for  20  years,  payment  may  be  presumed.  For- 
bearance for  so  long  a  time  unexplained  is  a  circumstance, 
from  which  the  jury  may  and  ought  to  infer,  that  the  bond 
has  been  satisfied  (2).  It  has  been  sometimes  said,  that 
payment  may  be  presumed  even  within  that  time  (3);  but 
this  is  to  be  understood  with  reference  only  to  those  cases, 
where  there  has  been  some  otlier  evidence  to  raise  such  a 
presumption,  as,  the  settling  of  an  account  in  the  interme- 
diate time,  without  noticing  any  demand  upon  the  bond  (4). 
However,  the  presumption  arising  after  such  a  lapse  of 
time  may  be  repelled  by  proof  of  the  defendants'  recent  ad- 
mission of  the  debt ;  or  by  proof  of  the  payment  of  interest 
within  20  ye^rs,  which  is  an  acknowledgment  that  the  prin- 
cipal simi  was  not  then  discharged  (5);  or  the  presump- 
tion may  be  answered  by  proof  of  other  circumstances, 
explaining  satisfactorily  why  an  earlier  demand  has  not 
been  made. 

With  respect  to  the  proof  of  the  payment  of  interest,  it 
may  be  proved  by  shewing  an  indorsement  to  that  effect  111 
the  hand-writing  of  the  obligor,  or  made  by  his  direction  ; 
or,  by  an  indorsement  in  the  hand-writing  of  the  obligee, 
provided  it  appears  by  extrinsic  evidence,  that  the  indorse- 
ment was  made  within  20  years  after  the  money  was  pay- 
able, that  is,  at  a  time  when  it  was  against  the  interest  of 
the  obligee  to  make  such  a  written  acknowledgment,  unless 
the  fact  were  true.  This  point,  respecting  an  indorsement 
by  the  obligee^  was  determined  in  the  case  of  Searle  v.  Lord 

(i)  Lucas  ▼.    Novosilien&ki,  I  Esp.  (3)  l  Burr.  434.     Cowp.  109. 

N.  P.  C.  496.  (4)  I  T.  R.  271.4.    4  Burr.  1963. 

{%)  6  Mod.  %%.    4  Burr.  1963.    Of-  CoUel  v.  Budd,  x  Campb.  N. P.  C  a;, 

tvald  T.  Legh,  i  T.  R.  a?©-  (i)  i  T.  R.  a?© . 
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BaiTiiigton(i)9  in  an  action  by  the  administrator  of  an 
obligee  against  the  administrator  of  the  obligor.  The  de-> 
fendant  pleaded  solvit  ad  diem^  and  insisted  on  the  length 
of  time  as  presumptive  evidence,  that  the  money  had  been 
paid ;  in  answer  to  this,  the  plaintiff  offered  in  evidence  an  ^ 
indorsemaxt  in  the  hand-writing  of  the  obligee,  who  died 
about  13  years  after  the  date  of  the  bond,  this  indorsement 
stating  that  interest  had  been  paid  10  years  after  the  date; 
and  after  much  argument  it  was  at  length  determined  on  a 
writ  of  error,  tliat  the  evidence  was  admissible.  It  is  not 
very  easy  to  perceive  the  principle  upon  which  this  deci- 
sion was  founded.  No  reason  is  given  for  the  admissibility 
of  the  evidence  in  Lord  Raymond's  report.  According  to 
the  report  in  Strange,  the  three  Judges  of  the  court  of 
King^s  Benph,  who  differed  in  opinion  fi'om  the  Chief 
Justice  on  the  first  trial,  held  that  the  indorsement  ought 
to  have  been  left  to  the  jury,  *^  because  the  jury  might 
'*  have  reason  to  believe,  that  it  was  done  with  theptivity 
^'  of  the  obligor^  and  the  constant  practice  is  for  the  obligee 
^'  to  indorse  the  payment  of  interest ;  and  that  for  the  sake 
'<  of  the  obligor,  who  is  safer  by  such  an  indorsement,  than 
"  by  taking  a  loose  receipt.''  It  appears  indeed  to  be 
crertain,  that  if  extrinsic  evidence  had  been  produced,  shew- 
ing the  indorsement  to  have  been  made  with  the  privity  of 
the  obligor,  such  evidence  would  have  made  it  clearly  ad- 
missible as  in  efiect  the  obligor's  indorsement;  but  perhaps 
it  may  deserve  consideration,  whether  such  extrinsic  evi- 
dence was  not  previously  necessary,  before  the  indorsement 
could  be  received  in  evidence;  for  the  objection  against 
receiving  the  indorsement  of  the  obligee,  which  the  Chief 
Justice  on  the  first  trial  thought  decisive,  was  this,  that  the 
endorsement  being  in  the  hand-writing  of  the  obligee,  who 

(i)  aiJtra.  8a6  ;  a  lid.  Ray   1370.  dered  and  signed.    On  writ  of  ciror  in 

S-C-PfaltjC.  J.  rejected  the  evidence  the    Exthequor-chamber,    five    Judges 

on  the  trial;  hut  the  other  Judges  of  thought  it  admis-tihie,  and  two  Judges 

K.  B.  held  it  to  ^  e  admi&siblo.     On  a  were    of  the  contrary  opinion.    I'his 

lecood   trial,  tnnny   years  after.  Lord  judgment   was   afterwards   affirmed  in 

Ra^nond  C.  ].  received  the  evidence;  the  House  of  Lords, 
on  which  a  bill  of  eiceptions  was  tea- 
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bad  the  bond  in  bis  custody,  and  might  enter  what  he 
pleased  upon  it,  could  not  be  evidence  for  him  nor  for  his 
administrator,  though  it  would  have  been  good  evidence 
against  him.  The  general  principle  certainly  is,  that  a 
person  cannot  make  evidence  for  himself;  what  he  says  or 
writes  for  himself  cannot  be  evidence  in  support  of  hi» 
right,  and  consequently  cannot  be  evidence  for  his  repre^ 
sentative  claiming  in  his  right  or  place ;  what  a  party  has 
said  or  done  may  be  evidence  against  himself,  but  it  can 
only  be  admitted  to  restrain,  not  to  advance  his  interest  (i). 
And  although  there  are  a  variety  of  cases,  in  which  written 
entries  by  deceased  persons  against  their  interest  have  been 
admitted  as  evidence  of  the  fact  there  stated,  (as  will  appear 
afterwards  in  treating  of  the  subject  of  hearsay,)  it  is  to  be 
observed  that  in  those  cases  the  entries  were  given  in  evi« 
dence^  not  in  iavour  of  the  persons  who  had  made  them,  nor 
for  their  representatives,  but  were  produced  on  the  part  of 
third  persons,  who  had  no  concern  whatever  in  making 
them.  Lord  Chancellor  Hardwicke  in  one  of  his  judg- 
ments has  made  some  observations  on  this  case  of  Searle  v. 
Lord  Barrington(2);  he  laid  down  the  general  principle 
as  above  stated,  and  tlien  added,  <^  As  to  the  case  c^in- 
«  dorsements  by  an  obligee  of  the  payment  of  interest,  it 
<<  does  not  at  all  prove  the  original  right  to  the  thing  in 
<^  demand.  Indorsements  by  an  obligee  of  the  payment 
'  ^*  of  interest  on  a  bond  are  evidence  against  that  obligee 

**  originally  in  the  nature  of  the  thing ;  and  the  other  is  only 
^^  consequential  evidence  to  take  it  out  of  the  presumption 
^<  arising  from  length  of  time^  which  he  ought  to  have 
'^  the  benefit  of  on  the  other  hand ;  and  in  that  case,  I  take 
^  it,  the  indorsements  were  made  and  bore  date  within  the 
^*  twenty  years;  for  if  those  indorsements  were  dated  after 
<*  the  expiration  of  twenty  years,  though  they  were  evi- 
<^  dence  of  the  actual  payment  of  interest  after  that  timei 
<*  they  would  not  be  evidence  to  take  it  out  of  that  pre- 

(i)  iVef.^^i^*    5T.R«ia3.  (i)  Glynn  v.  Bank  of  England,  sVm. 
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^  sumption  (i)/'    Upon  the  whol^  then,  the  case  of  Seairle 
v.  Lord  Barrington  must  be  considered  as  an.exception  to 
the  general  principle  of  evidence,  and  as  having  been  de« 
dded  on  its  own  peculiar  circumstances ;  and  though  on 
the  authority  of  that  case,  which  underwent  so'  much  revi- 
sion, an  indorsement  by  the  cbligee  should  be  considered 
admissible  in  evidence,  there  ought  certainly  to  be  some  ex* 
trinsic  evidence  to  prove  that  the  indorsement  was  made 
within  the  20  years.     Such  evidence  was  produced  in  that 
case;  it  being  there  proved,  that  the  obligee,  who  made  the 
indorsement,  died  about  1 3  years  after  the  date  of  the  bond. 
It  will  not  be  sufficient,  that  the  indorsement  bears  date  on 
a  certain  day,  and  purports  to  have  been  then  made.    That 
of  itself  proves  absolutely  nothing.     The  danger  is,  that 
the  obligee  may  be  induced  to  manufacture  evidence  for 
himself,  for  the  purpose  of  encountering  the  presumption, 
which  might  be  fiormed  against  him  after  his  forbearance 
for  such  a  length  of  time.     Such  an  indorsement  therefore 
ought  to  be  proved  by  extrinsic  evidence  to  have  been 
written  at  a  time,  when  its  etl^  was  clearly  in  contradic* 
tion  to  the  writer's  interest  (2).     Further,  it  should  seem, 
if  the  defendant  produces  evidence  of  the  payment  of  the 
principal  sum  and  interest,  the  plaintiff  cannot  be  allowed 
to  encounter  that  evidence  by  an  indorsement  in  his  own 
hand- writing,  purporting  that,  interest  was  paid  on  a  sub- 
sequent day ;  —  for  supposing  the  fact  to  be  true,  that  the 
bond  has  been  satisfied  by  payment,  it  would  obviously  be 
his  interest  to  make  such  an  indorsement,  which  ha  might 
afterwards  use  as  evidence  in  an  action  upon  the  bond. 

Although  it  may  be  presumed  that  a  bond  has  been  satis- 
fied aefter  a  forbearance  for  20  years  unexplained  on  the 
part  of  the  obligee,  yet  it  has  been  held,  that,  in  the  case 
pf  a  quit-rent  claimed  by  the  lord  of  a  manor,  proof  by  the 
tenant,  that  no  demand  had  been  made  upon  him  for  near 

(l)  This    point  was    so    ruWd   by  (2)  See  Rose  v.  Bryant,  %  Campb. 

I.ard     IbyOKnui  in  Turner  v.  Crisp,      321 ;  and  Hoare  and  another  v.  Cojy- 
aStr.  827.  .    ton,  4  Taunt.  560. 
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*  40  years,  was  not  a  sufficient  ground  for  presuming  a  re- 

lease or  extinguishment;  and  that  no  such  presumption 
could  be  raised  within  less  than  50  years,  which  is  the  pe- 
riod fixed  by  the  statute  of  limitations  (i).  A  bond  may 
be  discharged  by  payment,  and  on  account  of  the  difficulty 
of  proving  this  fact  afler  a  length  of  time,  it  is  reasonable 
to  presume  it  without  positive  proof:  but  for  the  extin- 
guishment of  a  quit-rent  a  deed  is  necessary,  and  it  would  be 
'  •  too  much  to  presume,  that  the  lord  of  the  manor  has  exe- 
cuted such  a  deed,  from  the  mere  fact  of  his  not  having  de- 
manded pajTnent  of  the  quit-rent.  "  A  presumption,"  said 
Mr.  Justice  Aston,  "  from  mere  length  of  time,  which  is  to 
support  a  right,  is  very  different  from  a  presumption  to  defeat 
a  right ;  here  tlie  presumption  is  to  defeat  the  right  of  the 
lord  to  a  small  payment  within  the  50  years  limited  by  the 
statute ;  and  therefore  upon  mere  length  of  time  unaccom- 
panied by  other  circumstances,  such  a  limitation  ought  not 
to  be  altered,  and  another  set  up." 

6f p?o{>crty.  Possession  is  prima  facie  evidence  of  property.  Posses- 
sion with  an  assertion  of  property,  of  even  possession  alone, 
gives  the  possessor  sjich  a  property  as  will  enable  him  to 
maintain  an  action  of  trover  or  trespass  against  a  wrong- 
doer (2).  Thus,  it  has  been  held,  that  an  agister  of  cattle 
may  maintain  trespass  against  a  person  for  wrongfully 
taking  them  away  (3).  And  the  principle  applies  to  cri- 
minal as  well  as  civil  cases.  On  a  prosecution  for  larceny, 
the  property  of  the  goods  may  be  laid  in  the  person  who 
had  possession  at  the  time ;  and  proof  of  the  mere  posses- 
sion will  support  the  indictment.  This  has  been  deter- 
mined in  ihe  case  of  an  agister  of  cattle  (4),  and  in  the  case 
of  a  coachman,  who  drove  the  stage-coach  by  which  the 
goods  were  sent  (5).     So,  (to  give  another  example  in  a 

civil  case,)  in  an  action  on  a  policy  of  insurance  (6),  the  mere 

• 

(i)  Eldridge  v,  Knott,  Cowp.  314,  ^4)  Woodward*s  case,  %  East,  P.  C. 

(1)  Aimor)  v.Delainiric,zScr.505.  653.                                * 

Graham  v.  Peate,  i  East,  244.  SuttcMi  (5)  Deakin's  case,  alEast,  P.  C.  653. 

%  Buck,  2  Taunt.  302.  (6)  Roberiscii  v.  French,  4 East,  130. 

(3)  %  RolL  Abr.  tit.  Trespass,  (M). 

fact 
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&ct  of  po66ession  ofa  ship  by  the  plaintiff  as  owner  is  sufficient 
prima  &cie  evidence  of  ownership ;  and  though  it  should 
appear  on  the  cross-examination  of  one  of  the  witnesses  for 
the  plaintiff  that  the  plaintiff  derived  his  ownership  under 
a  bill  of  sale  executed  by  the  witness  himself,  it  would  not 
on  that  accomit  become  necessary  for  the  plaintiff  to  pro- 
duce that  bill  of  sale.  The  proof  of  poss<ession  will  be  suf* 
ficient  without  the  aid  of  any  documentary  proof,  unless 
such  further  evidence  is  rendered  necessary  in  consequence 
of  some  contrary  proof  on  the  other  side. 

There  are  many  cases,  not  within  the  statute  of  limita*  Of  grtnti, 
tions,  where  courts  of  justice,  from  a  principle  of  quieting  ^' 
possession,  have  held,  that  juries  ought  to  presume  the  most 
solemn  instruments  to  support  a  length  of  possession. .  The 
rule  of  presumption  is  applied,  wherever  the  possession  of 
the  party  is  rightful,  to  invest  that  possession  with  a  legal 
title  ( I  )•  Even  in  the  case  of  the  crown,  which  is  not  bound 
by  the  statutes  of  limitation,  a  charter  or  grant  may  be 
presumed  from  great  length  of  possession.  (2) 

An  endowment  ofa  vicarage  may  be  presumed  from  the 
long  and  continued  possession  of  first  fruits  and  tenths  (7). 
So,  long  and  uninterrupted  usage  will  support  a  modus 
decimandi.  It  is  evidence  from  which  the  jury  may  pre- 
sume an  agreement,  beyond  time  of  memory,  between  the 
land-owners  and  all  the  parties,  whose  <:onsent  was  neces* 
sary  to  give  it  effect.  But  such  usiage  will  not  of  itself  be 
sufficient  to  support  a  modus  de  non  decimando.  And  though  * 

immemorial  custom  is  evidence  of  the  other  kind  of  modu% 
and  is  in  general  a  ground  for  presuming  deeds  even 
against  the  crown';  yet  in  the  particular  instance  of  a  com- 
position for  tithes,  it  is  settled,  that  where  the  deed  cannot 
be  produced,  some  evidence  must  be  given  referring  to  the 

(i)  8  East,  »63.  xoi.     3  T.  R.  151.  g.     7  t.  R.  40a. 

(2)   Bedle   v.   Beard,  1%  Rep.  5.       11  East,  488. 
Mayor  of  Kingstoo  v.  Horner,  Cowp.  (3)  Crimei  v.  Smyth,   1%  Rep,  4. 

•  Owm.514.716,  73», 

I  4  deed, 
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deed,  or  shewing  that  it  did  exist,  independent  of  mere  usage. 
And  the  reason  why  this  has  been  so  held  is  stated  to  be^ 
that  if  it  were  otherwise,  the  church  would  be  defrauded, 
and  every  bad  modus  turned  into  a  good  composition. 
'^  The  presumption  of  a  deed  from  long  usage  is  for  the 
furtherance  of  justice  and  for  the  sake  of  peace,  when  there 
has  been  a  long  exercise  of  an  adverse  right.  For  instance^ 
it  cannot  be  supposed,  that  any  man  would  suffer  his  neigh* 
bour  to  obstruct  the  light  of  his  windows  and  render  hit 
house  uncomfortable,  or  to  use  a  way  with  carts  and  car* 
riages  over  his  meadow  for  20  years  successively,  unless 
some  agreement  had  been  made  between  the  parties  to  that 
effect,  of  which  the  usage  is  evidence.  But  with  respect  to 
n  composition  for  tithes,  the  same  reason  does  not  obtain^ 
because  temporary  agreements  are  made  and  continued  Bar 
the  convenience  of  parties  during  a  succession  of  incum* 
bents :  there  is  no  exercise  of  any  adverse  right,  which  la 
generally  deemed  necessary  to  raise  the  presumption."  (i) 

Upon  the  same  principle,  uninteiTupted  enjoyment  of  an 
easement  for  20  years,  or  upwards,  is  strong  evidence  of  a 
right  of  enjoyment,  from  which  juries  are  directed  by  the 
court  to  presume  a  conveyance  or  agreement ;  as,  in  an  ac- 
tion on  the  case  for  obstructing  the  plaintiff's  lights  (2},  or 
in  the  case  of  a  market  regularly  kept  above  20  year^(3). 
So,  a  fitculty  from  the  ordinary  may  be  presumed  from  the 
long  uninterrupted  usage  of  a  pew  in  a  church,  claimed  as 
appurtenant  to  a  messuage  (4).  So,  an  adverse  enjoyment 
Cif  a  way  over  another  person's  land  for  above  20  years  is  a 
strong  ground  for  the  jury  to  presume  agrant,  although  about 
%6  years  ago  the  way  was  extinguished  by  an  award  under 

( I )  Kniglit  V.  Habey ,  i  n  error,  %  Bos.  Serjt  W'}Ui«ns*s  edit  ton  of  Saund.  a  vol. 

&  PulL  2o6.    The  first  case  on  this  175.12;    Dongal  v.  WiJion,  id.  175.^; 

cohject  ~Bcems  to  have  been  in  1778,  Darwin  v.  Upton,  id.  3  T.  R.  139. 

Haywood  v.  Nichols,  3  Gwill.  iiao.  (3)  Holcroft  v.  Heel,  i  Bos.  &  PuIL 

The  cases  are  collected  in  Bennet  v.  401. 

Nealc,  1  Wightw.  324.  in  Mr.  Baron  (4)  Rogers  v.  Brooks,  i  T.  IJL.431, 

Wood's  argument.  (a),     Griffiih   t.  Matthews,  5  T.  R. 

(3)  Lewb  V.  Price^  reported  in  Mr.  }';6.  8. 
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an  indosure  act  (i  >  If  indeed  the  party  had  asserted  his 
ri^t  to  be  grounded  on  the  award,  this  would  shew  that  the 
way  was  used  by  mistake ;  but  unless  it  could  be  clearly  re- 
ferred to  something  else  besides  adverse  possession,  the  jury 
would  probably  be  directed  not  to  consider  small  circum* 
stances  as  raising  a  presumption,  that  the  possession  arose 
otherwise  than  by  grant. 

Adverse  possession  for  a  shorter  period  than  zo  years  wiU 
not  of  itself  afford  a  ground  for  such  a  presumption ;  and 
there  ought  to  be  some  other  evidence  in  support  of  the 
right  (2).  However,  a  licence  may  be  presumed  within 
that  time,  though  in  general  a  grant  cannot ;  as,  in  an  action 
of  ejectment  to  recover  part  of  a  waste  inclosed  by  the  de- 
fendant, where  it  was  proved  that  the  steward  of  the  lord 
of  the  manor  had  from  time  to  time  seen  the  indosure^ 
which  bad  been  nearly  13  years,  without  making  any  €>b« 
jection,  this  was  held  to  be  evidence  from  which  the  jury 
might  presume  a  licence  from  the  lord.  (3) 

In  the  casea  which  hare  been  mentioned,  the  usage  for 
20  years  was  considered  to  be  strong  presumptive  evidence 
of  a  grant  or  agreement.  But  it  is  oxdy  presumptive  proof; 
and  therefore  evidence  is  admissible  to  repel  such  a  pre- 
sumption ;  as,  by  shewing  that  the  usage  was  limited,  or 
modified,  or  bad  in  its  commencement,  or  that  it  clearly 
originated  in  a  mistake  (4).  In  the  case  of  Darwin  v. 
Upton  (5),  which  has  been  dted,  where  the  e£fect  of  this 
kind  of  evidence  was  much  considered,  Lord  Mansfield 
said,  ^^  The  enjoyment  of  lights  with  the  defendant's  acqui- 
escence for  20  years  is  such  decisive  presumption  of  a  right 
by  grant  or  otherwise,  that,  unless  contradicted  or  ex- 

(x)  Campbell  v.  WiUon,  3  East,  294.  weather,  xi  East,  375.  11.   R.  v.  Lloyd* 

301.    Keymer  v.  Summers, Bull.  N.  P.  1  Camj>b.  N.  P.  C  260.                                       ' 

74.     Carr  v.  Heoiofl,  3  Gwitt.  X26a.  (aj  6  Eait,  215.      4  Burr.  1963. 

As  to  a  public  right  of  way,  by  a  pre-  Cotierel  ?. Griffiths,  4  Esp.  N.  P.  C;.69. 

sumeii  dereliction  on  the  part  of  the  (3)  ^o««   d«n*   Foley,  ▼.  Wilton, 

owner  of  the  soil,  see  the  case  of  the  XX  East,  56. 

Trostcei  of  thcRugby  Charity  v.Merry •  ( 4)  3  E»st,  300^  2 . 

(5)  2Saaa<K^j^5.  c. 

plained. 
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plained,  the  jury  ought  to  believe  it.     But  it  is  impossible 
that  length  of  time  can  be  said  to  be  an  absoltde  bar  like  a 
statute  of  limitation ;  it  is  certainly  Rprestrmpiive  bar^  which 
ought  to  go  to  the  jury."     The  other  Judges  also  were 
strongly  of  the  same  opinion.     In  the  case  of  Holcroft  v. 
Heel,  indeed  ( i ),  Ch.  J.  Eyre  who  tried  the  cause  held  that 
an  undisturbed  possession  of  a  market  by  the  defendant  for 
23  years  was  a  bar  to  an  action  brought  by  the  plaintiff  the 
grantee  of  a  neighbouring  market,  and  therefore  nonsuited 
the  plaintiff;  and  the  Court  of  Common  Pleas  seem,  from 
the  report,  to  have  been  of  the  same  opinion.   Bat  this  case 
has  been  since  explained  by  a  learned  Judge  who  vas 
counsel  in  the  cause  (2);  and  it  appears  to  have  been  the 
opinion  of  the  Couit,  that  the  adverse  possession  was  such 
strong  evidence,  that  the  Chief  Justice  ought  to  have  left  it 
to  the  jury  to  find  a  grant  of  the  market  from  the  crown ; 
but  as  the  court  also  intimated,  that  if  the  cause  were  to  be 
tried  again  upon  the  same  facts,  the  jury  would  be  so  di- 
rected, the  plaintiff's  counsel  declined  pressing  for  a  new 
trial.     So  that  this  case  appears  not  to  be  inconsistent  with 
the  other  authorities,  which  determine,  that  such  a  con- 
tinued possession  is  only  presumptive  evidence  of  a  grant. 

The  usage,  which  is  supposed  to  be  founded  on  a  grant 
or  agreement,  determines  also  the  extent  of  the  supposed 
grant  {3).  The  right  granted  is  considered  to  be  commen- 
surate with  the  right  enjoyed.  A  person  who  has  enjoyed 
a  limited  right  cannot  lawfully  enlarge  it  to  the  detriment 
of  others ;  and,  in  case  of  such  enlargement,  those  who  are 
prejudiced  may  lawfully  obstruct  the  use  in  the  fiewly  ac» 
quired  part ;  but  still  he  will  be  entitled  to  the  enjoyment 
of  hx^formei  right,  not  only  to  the  same  extent,  but  in  the 
same  specific  manner  (4).  So,  if  a  person  has  a  way  for 
carriages  from  D.  lo  B.  over  another  man's  close,  and  pur- 

(i)  I  Bps.  ic  Pull.  4C0.  (4)  ChandIerv.Thom}\son,3 Canpfi. 

\%)  ,^  F.ist,  198.  302.  80.  And  see  Martin  v. Go')|e,  iCampb. 

(3;  14  lijst,  339>340«  jza    fieaUy  v.  Shdw,  6  Ease,  ao8. 
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chases  land  adjoining  to  B.,  he  cannot  use  the  way  with 
carriages  to  the  adjoining  land,  though  he  comes  first  to 
B.  and  so  to  the  adjoining  land ;  for  this  way  may  be  pre* 
judicial  to  the  other  person's  close  ( i  )•  The  continued  use 
and  enjoyment  of  a  private  way  for  carriages  does  not  ne* 
cessarily  imply  a  right  to  use  it  as  a  drift-way,  though  the 
one  has  been  often  understood  as  including  the  other  (2). 
However,  it  has  been  hdd  that  the  use  of  a  carriage-way 
is  evidence  of  a  right  of  way  for  all  kinds  of  cattle,  more  espe- 
cially, if  some  species  of  cattle  have  been  usually  driven  along 
the  way;  and  that  it  will  be  a  question  for  the  jury  to  deter- 
mine, from  the^  nature  and  situation  of  the  premises  and  other 
circumstances,  whether  it  is  more  probable  that  the  grant  in- 
cluded both  rights  ofway,or  that  one  of  them  was  excludcd.(3) 

The  principle  above  stated  must  always  be  understood 
with  this  qualification,  that  the  possession,  from  which 
the  party  would  presume  a  grant  of  the  easement,  was  with 
the  knowledge  of  the  person  seised  of  an  estate  of  inheri- 
tance. If  a  tenant  for  years  or  for  life  gives  a  licence  to 
another  to  enjoy  an  easement  on  his  lands  for  above  20 
years  without  interruption,  this  will  not  af!ect  the  person 
in  reversion  or  remainder;  but,  on  the  determination  of  the 
particular  estate,  heroay  dispute  the  right  tothe  easement,  and 
the  length  of  possession  will  not  be  evidence  against  him  to 
presume  a  grant,  unless  it  can  be  shewn  that  he  acqui- 
esced (4).  So,  where  a  person  made  windows  in  his  house, 
and  had  them  for  above  20  years,  without  any  interrup- 
tion from  the  occupier  of  the  opiK>site  premises,  who 
occupied  them  under  a  lease,  the  Court  of  King's  Bench 
held,  that  the  possession  of  such  an  casement  would  not 
affect  the  landlord  on  the  determination  of  the  lease,  and 
that  he  would  not  be  liable  to  an  action  for  raising  the 
height  of  his  own  premises,  and  thereby  obstructing  the 

(i)  RolLAb.  391.  tk.  Chimin,  Art. 3.  bre,  7.  in   Ballard  v.  Dyson,  x  Taunt. 

Laughton  v.  W^it),  i  Lutw.  ixi.  279. 

(2)  I  raum.»84,5.  (4)    Bradbury  ▼.  Grinsel,  fl  Sauod. 

(3)  By  Mansfieia,  C.  J.  and  Cham*  175.  ^.  in  note. 

light 
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light  through  the  new  windows  ( i  )•  **  It  is  true,  "  said  Mr. 
Justice  Le  Blanc  in  tliis  case,  '^  that  presumptions  are 
sometimes  made  against  the  owners  of  land  during  the 
possession  and  by  the  acquiescence  of  their  tenants,  as  in 
the  instances  of  rights  of  way  and  of  common;  but  that 
happens,  because  the  tenant  suffers  an  immediate  and 
palpable  injury  to  his  own  possession^  and  therefore  is  pre<> 
sumed  to  be  upon  the  alert  to  guard  the  rights  of  the 
landlord  as  well  as  his  own,  and  to  make  common  cause 
with  him ;  but  the  same  cannot  be  said  of  lights  put  out 
by  the  neighbours  of  the  tenant,  in  which  he  may  probably 
take  no  concern^  as  he  may  have  no  immediate  interest  at 
stake." 

in^imintl  Presumptive  or  circumstantial  evidence,  if  admissible  in 
civil  cases,  must  obviously  be  equally  admissible  in  criminal 
prosecutions;  for,  whether  the  remedy  be  of  a  civil  or 
criminal  nature,  the  modes  of  reasoning  and  of  drawing 
conclusions  from  fitcts  must  necessarily  be  the  same.  In* 
deed,  it  must  very  commonly  happen  in  some  of  the  worst 
•pecies  of  crimes,  that  this  is  the  only  kind  of  evidence 
which  can  be  resorted  to;  and  it  will  often  be  the  most 
satisfactory  and  convincing,  that  can  be  produced. 

Where  an  act  is  in  itself  unlawful,  it  is  presumed  to  be 
criminal,  until  the  contrary  appear.  Thus,  on  a  charge 
of  murder,  malice  is  presumed  from  the  fact  of  killing : 
and  if  there  are  any  circumstances  of  accident,  necessity, 
or  infirmity,  of  which  the  prisoner  would  avail  himself  in 
excuse  or  extenuation,  they  ought  to  be  proved  by  the 
prisoner  in  his  defence,  unless  they  arise  out  of  the  evi* 
dence  produced  against  him*  On  an  indictment  for  lar* 
ceny,  proof  that  the  stolen  goods  were  found  upon  the 
prisoner  is  presumptive  evidence  against  him  of  his  having 
stolen  them,  so  as  to  call  upon  him  for  his  defence ;  and 
may  be  sufficient  to  convict  him,  if  no  facts  appear  in  evi- 

(r)  Daniel  7.  North,  ix  £ait,37a. 

dende 
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dence  to  repel  that  presumption.     This  kind  of  evidence 
is  frequently  strengthened    materially   by  other  circum- 
stances,   as  by  proof  that  about  the  time  of  the  offence 
the  prisoner   was   near   the  spot  from  which  the  goods 
were  taken,  or  that  he  gave  some  false  account  respecting 
the  goods  on  being  charged  with  the  crime,    or  endea- 
voured to  conceal  them,  or  perhaps  tried  to  prevent  an 
inspection,  or  by  some  other  proof  of  suspicious  circum* 
stances  in  his  behaviour  (i).     On  the  other  hand,  the  in** 
ference  arising  from  the  mere  fact  of  possession  will  often 
be  much  weakened,  if  any  considerable  time  has  elapsed 
between  the  loss  of  the  property  and  the  finding  it  again^ 
or  if  the  property  was  from  its  nature  likely  to  pass  in 
the  interval  through  many  hands;  especially,  where  the 
prisoner  betrayed  no  appearance  of  guilt  at  the  time  of 
his  apprehension. 

A  presumption  of  fact  is  in  some  cases  made  a  presump-^ 
tion  of  law.     Thus  in  the  law  of  treason,  an  intention  to 
kill  the  king  may  be  reasonably  inferred  from  a  conspi- 
racy to  sieze  his  person  and  imprison  him.     ^^  Experience 
has  shewn,''  says  Mr.  Justice  Foster  (a),  "  that  the  dis- 
tance is  very  small  between  the  prisons  and  the  graves  of 
princes."     I^his  is  a  presumption  of  fact.     But  it  is  fully 
settled  by  the  best  authorities,  that  such  a  conspiracy  is  in 
law  an  overt  act  of  compassing  the  king's  death,  and  in  it- 
self a  substantive  act  of  high  treason  within  the  statute  of 
Edward  the  third.     The  sdine  observation  applies  to  other 
acts,  which  have  a  less  immediate  and  direct  tendency  to 
endanger  the  king's  life,  as,  entering  into  measures  in  con- 
cert with  foreigners  in  order  to  effect  an  invasion  of  the 
kingdom ;  this  also  is  an  overt  act  of  compassing  the  king's 
death  (2).     ^*  It  is  a  presumption  of  fact  so  obvious  and  so 
undeniable,  that  the  law  has  adopted  it,  and  made  it  a  pra* 


(t)  See  other  cues  of  preiumptJvo  (2}  Fosr.  196. 

cfidKiice,  in  the  next  section ;  tvA  see 
Index,  tit.  Presumpiiotp, 
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sumption  of  law."  So,  on  an  indictment  for  the  mur- 
der of  a  bastard  child,  the  concealment  of  the  deatli  by  the 
mother  is  a  strong  circumstance  of  suspicion  against  her,  if 
the  child  is  proved  to  have  been  bom  alive.  But,  unless  that 
is  proved,  the  mere  fact  of  concealment  is  in  its  nature  equi- 
vocal. However,  by  the  statute  of  21  J.  i.  c.  27.  the  bur- 
then of  proof  was  cast  upon  the  mother ;  and  unless  she 
proved  the  negative,  namely,  that  the  child  was  not  born 
alive,  that  statute  did  in  effect  make  the  concealment  conclu- 
sive evidence  of  the  murder.  Tliis  act  has  been  since  re- 
pealed by  the  statute  436.3.  c.  58.  s.  3.;  by  which  the 
endeavour  to  conceal  the  birth  is  subject  to  a  lighter 
punishment.  * 

Sect.  III. 
Evidence  is  to  be  confined  to  the  Points  in  Issue. 

As  the  sole  object  and  end  of  evidence  is  to  ascertain 
the  truth  of  the  several  disputed  facts  or  points  in  issue  on 
the  one  side  or  on  the  other,  no  evidence  ought  to  be  ad- 
Kon  at-  mitted  to  any  other  point  Thus  in  an  action  of  assumpsit, 
fumpsit.  ^^  defendant  under  the  general  issue  of  non  assumpsit  may 
give  in  evidence  any  thing  which  shews,  that  the  plaintiff 
has  not  a  good  cause  of  action,  or  that  nothing  is  due  (i), 
as,  performance,  or  payment;  or  may  shew  a  release  (2),  or 
accord  and  satisfaction  (3),  as  a  legal  excuse  for  the  non- 
performance; or  tliat  the  contract  was  different  from  that 

(i)  BuILN.  P.  ijl.  (3)   Paramore  v.  Johnson,  i  Loid 

(1)  Bull.  N.  P.  ib.     a  Campb.  558.        Ray.  566.     i%  Mod.  376.  S.  C. 


*  The  4th  section  enacts,  "  that  it  may  be  lawful  for  the  jury,  by  whose  ver. 
diet  any  prisoner  charged  with  such  murder  shall  be  acquitted,  to  find,  in  cafe  it 
khall  ao  appear  in  evidence,  that  the  priM>Der  w«s  delivered  of  issue  of  her  body, 
which  if  born  alive  would  have  been  bastard,  and  that  aba  did  by  secret  burying 
or  otherwise  endeavour  to  conceal  the  birth  thereof,  and  thereupon  it  shall  be 
l^iwful  for  the  Court  to  adjudge,  that  such  prisoner  shall  be  ciMmnitted  to  the  con* 
mon  gaol  or  house  of  correction  for  any  time  not  exceeding  two  years." 

X  Stated 
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stated  (as,  that  it  was  made  with  the  plaintiff  and  other  per- 
sons not  named  in  the  action  (i),  or  with  one  of  the  plain- 
tifi&  alone)  (2) ;  or  may  disaffirm  the  contract  by  shewing, 
that  the  plaintiff,  who  sues  as  a  feme  sole,  was  married  at 
the  time  of  the  contract;  or,  that  the  defendant,   who  is 
sued  as  a  feme  sole,  was  then  married ;  or,  that  the  plain- 
tiff was  a  bankrupt  at  the  time  (3);  or  may  avoid  the  con- 
tract by  shewing  that  it  was  usurious  (4},  or  founded  on  a 
gaming  transaction  (5^  or  that  the  defendant  was  an  intant 
at  tlie  time  of  making  the  promise  (6).     But  the  defendant 
cannot  under  the  plea  of  non  assumpsit  shew  any  matter, 
that  would  not  go  to  the  gist  of  the  action,  but  merely  to 
discharge  it,  as  the  statute  of  limitations  (7}.     And  though 
it  should  appear  on  the  face  of  the  declaration,  that  the 
cause  of  action  did  not  arise  within  six  years  before  the 
commencement  of  die  action,  yet  the  defendant  can  only 
take  advantage  of  this,  by  pleading  the  statute.     Nor  will 
the  defendant  be  allowed  to  prove  under  the  general  issue, 
that  the  contract  was  not  with  himself  alone,  as  stated  in 
the  declaration,  but  jointly  with  other  persons  still  liv- 
ing (8);  for  proof  that  another  contracted  is  not  evidencet 
that  the  defendant  himself  did  not  contract.     Such  an  ob- 
jection can  only  avail,  when  the  fact  is  pleaded  in  abate- 
ment    And  although  it  should  appear  on  the  evidence 
produced  on  the  part  of  the  plaintiff,  that  other  persons  are 
liable  as  joint  contractors  with  the  defendant,  this  is  no 
variance,  and  the  plaintiff  will  be  entided  to  recover  (9). 
But  the  plaintiff,   in  an  action  for  money  had  and  received 
by  the  defendants,  cannot  give  evidence  of  money  received 
by  the  defendants  and  another  partner  since  deceased;  for, 
iu  such  a  case  there  cannot  be  a  plea  in  abatement,  as  if 
the  other  partner  were  still  alive.  (10} 

(i)  T.^glise  v.Champan!*,  2  Str.  ?2a  (7)  Bull.  N.P.  15a, 

(2)  Wilsfordv.Wood,  I  Es^).  N.RJ.  (8)   Rire  v.  Shuie,  5  Burr.  i6xf. 
18 J.                                                              Abbot   V.  Sinuh,    %  Blac,  Rep.  946. 

(3)  Bull.  N.  P.  I  n-  Cowp.  832. 

(4)  I  Str.  498.  Bull.  N.  P.  15a.  (9)  GermaJn  v.  Frederick,  and  Evanf 
Is)  I  Ld.  Ray.  89,  v.  Lewis,  i  Saund.  291 .  c.  d.  in  note.  • 
(6)  I  Salk.  279     Bull.  N.  P.  15Z.  (10)  Spaidiog  v.  Mure  and  other j, 

Oilb.  Ev.  i6v  6  T.  R.  363. 5. 

The 
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Noo  est  The  rule,  which  has  been  just  laid  down  w^ilh  respect  to 

jctum.  joint  contracts,  either  written  or  by  parol,  applies  also  to 
the  case  of  joint  bonds.  If  an  action  is  brought  against  one 
obligor  alone,  who  pleads  non  est  factum,  the  plaintiff  may 
maintain  his  action,  notwithstanding  that  on  the  produc- 
tion of  the  bond  there  appears  to  be  a  joint  obligor  (i). 
The  plea  of  non  est  factum  puts  in  issue,  whether  it  be  the 
defendants'  deed  at  the  time  of  pleading.  Evidence  is 
therefore  admissible  under  this  plea,  to  shew  that,  at  the 
time  of  pleading,  the  deed  was  by  the  rules  of  common  law 
absolutely  void  (2) ;  as,  that  the  defendant  was  at  the  time 
of  the  execution  a  lunatic  (3),  or  a  married  woman  (4),  of 
thi^t  he  was  made  to  sign  it  when  so  drunk  as  not  to  know 
what  he  did  (5),- or  that  the  deed  was  delivered  as  an  escrow 
on  a  condition  not  performed  (6).  For  the  same  reason 
the  defendant  may  shew,  that,  after  the  delivery  of  the  deed 
and  before  the  time  of  bringing  the  action,  the  deed  has 
been  altered  in  a  material  point  by  some  addition,  or 
rasure,  or  interlineation,  &c. ;  for  then,  at  the  time  of  plead- 
ing, it  was  not  the  defendant's  deed,  but  absolutely  void  (7). 
And  the  rule  is  the  same,  whether  such  a  material  altera- 
tion wad  made  by  the  obligee,  or  by  a  stranger  without  his 
privity ;  the  deed  is  void  in  either  case.  It  was  resolved  in 
JPigot's  case  (8),  that  if  the  obligee  alters  the  deed,  though 
in  words  not  material,  the  deed  is  void ;  but  if  a  stranger, 
without  his  privity,  alters  the  deed  in  any  point  not  matC' 
rial^  it  will  not  avoid  the  deed.  The  defendant,  under  the 
general  plea  of  non  est  factum,  cannot  prove  payment,  or 
give  in  evidence  a  release,  or  accord  and  satisfaction  ;  and 
if  the  deed  is  merely  voidable,  (as,  by  reason  of  his  infancy, 
or  for  duress  of  his  person,]  he  may  plead  such  matter,  and 
«o  avoid  the  deed ;  but  cannot  give  it  in  evidence  under  the 

(1)  Whelpdalc's  case,  5  Rep.  119.  (5)  Bull.  N- P.  17a. 

Cabell  V.  Vaujihan,  I  Saund.  291.  (6)  5  Rep.  119.  ^.     Bull.  N.  P.  lyi. 

(1)  ViThelpdale's  case,  5  Rep.  119.  Stoy les  v'.  Pearson,  4  Esp.  N. P,C.»5  J. 

(3)  Yates  V.  Boon,  a  Sir.  1 104.  .  (7)  5  J^ep.  119.  I.      Pigot's  ca«e. 


(4)  Anon.  C.  laMod.  609.    Lam-       11  Rep.  if, 
bert  V.  Atkins,  aCarajb.  lyz.     BuU.  (8)  11  Rep. a;. 

N.P.  I7». 
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plea  of  lion  est  factum,  for,  at  tlic  time  of  pleading,  it  had 
not  been  avoided,  and  was  his  deed  ( i ).  Even  In  cases, 
where  it  is  enacted  by  the  legislature  that  the  deed  shall  be 
void,  (as,  by  stat.  9  Ann,  c.  14.  s.  i,  for  gaming,  by  stat. 
5, 6  Ed.  6.  c.  16.  s,  2,  3.  for  sale  of  office,  by  1 2  Ann.  st.  2* 
c.  12.  s.  2.  for  aimony,  and  by  stat.  13  Eliz.  c.  8.  for  usury,) 
the  defendant  cannot  take  advantage  of  this  under  the 
plea  of  non  est  factum,  but  ought  to  plead  the  special 
matter.  (2) 

In  an  action  of  trespass  for  assault  and  battery,  the  de-  Not  guilty, 
fendant  cannot  give  in  evidence,  under  the  general  issue,  '"  trespass* 
that  he  was  first  assaulted  by  the  plaintif}^  except  in  mitiga- 
tion of  damages :  but  with  that  view  the  evidence  is  admis- 
sible.   In  trespass  quare  clausumfregit^  evidence  of  title  and 
of  right  of  possession  is  admissible  under  the  general  issue; 
as,  a  demise  from  the  owner  of  the  land  (3);  or,  that  the 
plaintiff's  interest  in  the  premises,  which Jie  had  occupied 
under  the  defendant,  had  expired  {4):  or  the  defendant 
may  prove,  that  at  the  time  of  the  supposed  trespass  the 
freehold  and  right  of  possession  were  in  a  third  person,  and 
that  he  entered  by  his  command  (5).      Such  evidence  falsi- 
fies the  declaration,  by  shewing  that  the  defendant  did  not 
break  the  close,   as  is  stcdted  in  the  declaration  (6),     But 
the  defendant  under  this  plea  cannot  prove  a  licence  from 
the  plaintiff (7),   or  defect  of  the  plaintiff's  fences  (8),  or 
right  of  common  (9),  or  right  of  way  (10),  or  other  ease- 
ment (11).  Formerly,  he  could  not  have  proved  that  he  en- 
tered to  take  a  distress  for  a  rent-charge  (12);  but  this  evi- 
dence is  now  admissible  under  the  general  issue,  by  stat. 
II  G.  2.  c.  19.  s.  21*    In  trespass  for  taking  goods,  the 
defendant  may  prove  under  the  general  issue,  that  the 

(i)  5  Rep.  119.  (7)  Gilh.Ev.  216.   aT.  R.  166,8. 

(a)  5  Rep.  119.  (8)  Co.  Lit.  283.  a.    Gilb.  Ev.  ai6. 

(3)  Dodd  V.  Kyffin,  7  T.  R.  354*  (9)  W- 

(4)  Argent  v.  Durrant,  8T.R. 403.  (xo)  Gilb.  Ev.  217. aio. 

(5)  Diersley*s  case,  f  Leon.  501.         (ii)  Hawkins  v.  Wallis,aWils.X73. 
%*t.  R.  403.  (xa)  Co.  Lit.  a83.  «. 

(6)  Glib.  Et.  221. 

K  goods 
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goods  were  put  into  his  custody  as  pound-keeper,  and  that 
OS  such  he  detained  them,  (i) 

lAiiieon  When  a  richt  is  claimed  by  custom  in  a  particular  manor 

or  parish,  proof  of  a  similar  custom  in  an  adjoining  parish 
or  manor  is  not  admissible  evidence.  In  the  Duke  of  So- 
merset's case  (2),  Lord  Ch.  J.  Raymond  said,  he  had  always 
looked  upon  it  as  a  settled  principle  in  the  law,  that  the 
customs  of  one  manor  should  not  be  given  in  evidence  to 
explain  the  custom  of  another  manor ;  for,  if  this  kind  of 
evidence  were  to  be  allowed,  the  consequence  seems  to  be, 
that  it  would  let  in  the  custom  oT  one  manor  into  another, 
and  in  time  bring  the  customs  of  all  manors  to  be  the  same. 
And,  in  addition  to  this  argument  of  inconvenience,  the 
objection  taken  to  the  evidence  in  that  case,  namely,  that 
it  was  inapplicable  to  the  point  in  di«.pute,  appears  to  be 
very  strong;  customs  being  different  in  different  manor)-:, 
and  in  their  nature  distinct.  Unless  therefore  some  con- 
nection or  relation  is  proved  to  have  existed  between  them, 
as,  by  shewing  that  they  were  all  formerly  holden  under  the. 
same  lord,  or  that  the  one  manor  was  anciently  parcel  of 
the  other  manor  (3),  such  evidence  is  not  admissible. 

But  several  cases  appear  to  have  determined  this  point, 
that,  where  all  the  manors  within  a  certain  district  are  held 
by  the  same  peculiar  tenure,  and  a  question  arises  in  any 
one  of  them  upon  an  incident  to  the  tenure,  evidence  may 
be  given  of  the  usage,  which  prevails  in  any  of  the  other 
manors  within  the  district.  The  llrst  reported  case  of  this 
kind  is  Champian  v.  Atkinson  (4),  where  tlie  question  was, 
whether  a  general  fine  was  due  to  an  infant  preceding  lord 
during  his  minority :  and  the  defendants  were  allowed  to 
give  in  evidence  upon  the  trial  of  this  issue,  that  oth^r  ad« 

(i)  Padkin  V.  Chancellor  and  others,  a  Doug,  511.  S.  P.;    hy    Wood,  B.  in 

Cowp.  476.  Doe  dem.  foster  v.  Si&son,  la  lust,  6j. 

(2)  D.  of  Somerset  v,  France,  I  Str.  S,  P.  3  Gwill.  965. 
661.     Ruding  V.  Newel,  a  Str.  957.         (3)  Moulin  v.  DalUoo,  X^ro.  Car, 

Fumeaux  v.  Hutchins,  Cowp.  807.    ^y  4S4. 
BuUer,  J.   in   Noble    v.   Keuncway,         (4)  3  Keb.  9a,  on  Tr.  at  bar. 

joining 
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joining  manors  had  the  same  custom,  not  to  pay  to  the  lord 
before  he  attained  his  full  age :  and  similar  evidence  was 
there  said  to  have  been  received,  on  a  question  of  copyhold 
tenure,  between  certain  manors  in  Middlesex.  On  the 
authority  of  this  case  of  Champian  v.  Atkinson,  the  Duke 
of  Somerset's  case  ( i )  was  principally  decided.  On  a  trial 
at  bar  in  that  case,  where  the  issue  was,  whether  a  general 
fine  was  due  from  the  tenants  of  certain  manors  in  Cum« 
berland  to  the  Duke  as  tiext  admitting  lord,  the  Court  after 
much  argument  admitted  evidence,  that  the  same  fines  had 
been  paid  in  similar  cases  to  the  lords  of  other  mi^nors. 
Lord  Ch.  J.  Raymond  and  Reynolds  J.  laid  down  the  ge- 
neral rule  as  above  stated,  and  were  strongly  against  ad- 
mitting the  evidence ;  but  afterwards  agreed  to  receive  it, 
on  the  autliority  of  the  precedent  in  Keble,  and  of  cases 
said  to  have  been  so  ruled  on  the  northern  circuit.  For- 
tescue  J.,  the  only  other  Judge  present,  thought  the  evidence 
admissible,  and  made  a  distinction  between  the  custom  and 
the  tenure  of  a  manor ;  and  as  the  question  there  to  be  tried 
merely  concerned  the  tenure  of  the  plaintiff's  manors,  he 
was  of  opinion  that  it  would  be  proper  to  inquire,  what 
were  the  qualities  that  attended  other  estates  holden  by  the 
same  tenure.  So  in  the  case  of  Furneaux  v.  Hutchins,  on 
a  question  relative  to  the  custom  of  tithing(2),  Lord  Mans- 
field after  laying  down  the  general  rule,  that  "  proof  of 
the  custom  in  one  parish  is  not  evidence  to  affect  another 
parish,"  adds  this  qualification,  ^^  unless  the  custom  is  laid 
as  a  general  custom  of  the  country."  Thus,  where  half  of  a 
river  belongs,  by  the  constant  custom  of  the  country,  to 
the  lords  of  the  manors  on  each  side  of  the  water,  proof  of 
the  custom  in  one  manor  is  evidence  of  the  same  customary 
right  in  ahotlier  (3).  It  is  evidence  of  a  custom  pervading 
one  common  district  of  manors. 

( f  >  D.  of  Soir.er«ct  ♦.  Francf ,  i  Str.  ter  cf  Ely  v.  Warren,  i  Atk.  189,  S  P. 

65^.     See  also  I-iwtber  t.  Raw  and  See  iil»o  Cowp.  807,8.;  and  X  Majle 

ochers,  Forte^c.  44, 55,  S.  P.,  on  appeal  ft  Sel.  662. 

fo  the  H.  of  Lords  from  the  judgment  (l)  Cowp.  808. 

of  Lord  Tdlbot,  Ch.;  Dean  and  Chap-  {3)  I  Maole  &  SeL  662. 
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In  the  cases  which  have  been  cited,  proof  of  a  general 
right  over  one  entire  district  was  admitted  to  explain  and 
affect  the  rights  of  different  persons    in  different   parts. 
Upon  the  same  principle,  the  late  case  of  Sir  Thomas  Stan- 
ley V.  White  ( I )  was  determined.     This  was  an  action  of 
trespass  for  cutting  Aoym  the  plaintiff's  trees  ;  the  defendant 
pleaded  his  soil  and  freehold  in  the  close,  upon  which  the 
trees  were  growing,  &c, ;  the  plaintiff  replied,   that   the 
trees  were  his  trees  and  freehold.     It  appeared  on  the  trial, 
that  the  trees  in  question  grew  in  a  woody  belt,  of  consider- 
able extent,  entire   and   undivided,  which   encircled  the 
plaintiff's  manor,  and  lay  contiguous  to  a  number  of  closes 
belonging  to  several  owners,  one  of  which  closes  was  that  of 
the  defendant.     Evidence  was  admitted  of  several  acts  of 
ownership,  in  different  parts  of  the  belt,  by  those  under 
whom  the  plaintiff  claimed,  which  had  been  acquiesced  in 
by  the-owners  of  the  adjoining  land.     And  the  Court  of 
King's  Bench  afterwards,    on  a  motion  for  a  new  trial, 
adjudged  the  evidence  to  have  been  properly  admitted,  as 
evidence  of  the  general  right  through  the  whole  extent  of 
the  inclosure. 

The  general  rule,  then,  is,  that  a  custom  of  tithing,  &c. 
in  one  parish  is  not  evidence  of  a  custom  in  another.  So 
in  an  action  by  a  rector  for  tithes,  where  the  point  iii  issue 
is,  whether  there  exists  a  modus  of  a  certain  sum  of  money 
for  a  particular  farm  in  a  township  witliin  the  parish,  the 
defendant  will  not,  in  general,  be  allowed  to  inquire,  whe- 
ther other  farms  in  the  same  township  are  not  subject  to 
the  same  payment.  Such  an  inquiry,  however,  may  be 
very  proper  on  the  other  side^  in  cross-examination,  for  the 
purpose  of  shewing  that  such  payments  cannot  be  a  modus, 
consistently  with  the  evidence  which  has  been  previously 
adduced.  This  was  lately  adjudged  to  be  admissible  in  the 
case  of  Blundell  v.  Howard  (2).  The  question  there  was 
not  put  by  the  defendant  with  a  view  of  supporting  the 

Ci)  14  East,  332.  (2)  I  Maul,  lit  Sol  492. 

modus 
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modus  set  up  by  him ;  but  was  put  by  the plaintrffsy  in  order 
to  shew,  that  this  and  similar  payments  by  the  occupiers  of 
different  tenements  were  merely  portions  of  a  sum  in  gross 
paid  throughout  tlie  township  by  way  of  composition,  and 
could  not  be  a  modus,  since  the  ecclesiastical  surveys,  which 
had  been  produced  on  the  part  of  the  rector,  were  en- 
tirely silent  as  to  any  modus  co-extensive  with  the  town- 
ship. 

In  the  case  of  Hunter  v.  Gibson  and  Johnson  ( i ),  which  was  Proof  of 
an  action  by  an  indorsee  against  thedefendants  as  acceptorsof  J^^''^  '^"' 
an  instrument  purporting  to  be  a  bill  of  exchange,  a  question 
arose  on  the  third  count,  which  stated  the  bill  to  hepayaUe  to 
bearer^  under  the  following  circumstances :    It  appeared  in 
evidence,  that  the  name  of  the  person  mentioned  as  payee 
was  merely  fictijtious,  but  this  fact  was  not  known  to  the 
plaintiff;  and  for  the  purpose  of  shewing,  that  the  defend- 
ants^ at  the  time  of  their  acceptance,  either  knew  the  name 
in  the   bill  to  be  fictitious,  or  that  the  defendants  had 
given  autliority  to  the  drawer  to  draw  ike  bill  produced 
payable  to  a  fictitious  person,  the  plaintiff  proposed  to 
prove,  that  the  defendants  had  given  a  general  authority  to 
the  drawer  to  draw  bills  of  exchange  upon  them,  to  be 
made  payable  to  fictitious  persons,  and  evidence  to  this 
effect  was  produced;  the  counsel  for  the  defendants  ob- 
jected to  this  evidence,  on  the  ground,  that  it  had  no  re- 
lation to  the  particular  bill  in  question^  and  that  the  facts 
of  any  particular  transaction  could  not  legally  be  inferred 
from  circumstances  which  applied  wholly  to  ot/ter  transac- 
tions.    Lord  Kenyon,  who  tried  the  cause,  admitted  the 
evidence ;  upon  which,  the  counsel  for  the  defendants  ten- 
dered a  bill  ojF  exceptions.     The  Court  of  King's  Bench 
gave  judgment  for  the  defendant  in  error.     A  writ  of  error 
was  then  brought  in  the  House  of  Lords ;  and  the  question 
on  the  admissibility  of  the  evidence  was  refciTcd  to  the 
judges.      On   this  question  there  was  a  division  among 

(i)  1 H.  Bl  187. 288.  290.  295,  "Sec  7  Ea«,4o. 

K  7  the 


134  Evidence  confined  to  Points  in  Issue.    [Ch.  7. 

the  judges;  but  the  majority  of  them  being  rf  opinion, 
that  the  evidence  ought  to  have  been  received  and  left  to 
the  jury,  the  judgment  below  was  affirmed,  (i) 

^  In  trespass  for  taking  goods,  the  plaintiff  can  only  prove 
the  taking  of  such  goods,  as  are  mentioned  in  the  dcclara* 
tion.  And  in  trespass  for  assault  and  battery,  or  quare 
clausumjregit^  where  the  declaration  charges,  that  the  de- 
fendant on  a  certain  day  and  on  divers  other  days  between 
that  day  and  the  commencement  of  the  suit  assaulted,  &c. 
the  plaintiff  may  prove  any  number  of  trespasses  \i4tliin 
those  limits ;  or  he  may  prove  a  trespass  beyond  the  re- 
motest day,  waiving  all  the  rest  (2).  And  even  after 
proving  several  assaults  within  the  days  mentioned  in  the 
declaration,  perhaps  he  would  be  allowed  to  give  evidence 
of  assaults  committed  before  that  time,  as  proof  of 
the  defendant's  malice.  So  in  an  action  for  criminal 
conversation,  the  plaintiff  may  prove  several  acts  of 
adultery  within  the  times  specified;  and  in  addition  to 
this,  he  may  shew  indecent  familiarities  antecedent  to  the 
first-mentioned  day,  though  he  cannot  shew  a  previous 
criminal  connection. 

In  an  action  for  slander,  the  plaintiff,  after  proving  the 
words  as  laid  in  the  declaration,  may  shew  also,  that  the  . 
defendant  spoke  other  actionable  words  either  before  or 
afterwards  (3),  or  that  he  published  other  libels  (4).  This 
evidence  is  admissible  for  the  purpose  of  proving  the 
defendant's  malice  in  publishing  or  speaking  the  words, 
which  are  the  subject  of  the  action.  And  the  distinction, 
which  was  at  one  time  made  between  words  actionable  and 
such  as  are  not  actionable,  (that,  in  the  latter  case  they 
might  be  given  in  evidence,  but  not  in  the  former,)  (5)  has 

(i )  Sc«  infri,p.  137,  as  toth^prerfe/  (4)  R.  v.  Peaicc,  Pcke.  N.  P.  C.  74. 

knonviedge  in  issuing  counterfeit  money.  Lee  v,  Husiin,  Peakc.  N.  P.  C.  J 66. 

( 2)  Bull.  N.  P.  S6.  Plunkett  v.  Cobbett,  MS.  «ase  in  a  Sel. 

(3)  Charlter  v.  Barrett,  Peake,  N.  N.  P.  938. 

P.  C.  »*.      RustcU    V.    Macquiiter,  (s)  Mead  v.  Daubigoy,  Peake.  N. 

z  Cjmpb.  49.     Tate   v.  Humphrey,     P.  C.  125. 


a  Campb.  73,  (b). 


been 
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been  since  over*niled  ( i ).  In  the  last  case  on  this  subject, 
Finnerty  v.  Tipper  (2),  which  was  an  action  for  a  libel 
published  in  a  periodical  work,  Mansfield  C.  J.  refused  to 
admit  in  evidence  subsequent  numbers  of  the  same  work, 
unless  they  expressly  referred  to  the  libel,  for  wliich  the  ac- 
tion was  brought;  for  the  subsequent  publication,  he  said,  ^ 
might  contain  the  most  scandalous  imputations,  while  the 
former  libel  may  have  been  almost  nothing ;  and  the  ne- 
cessary consequence  must  be,  that  the  jury  would  give 
damages  for  the  second  libel  in  an  action  for  the  first, 
although  the  defendant  would  not  have  the  same  oppor- 
tunity of  proving  the  truth  of  its  contents,  as  if  it  were 
made  the  subject  of  a  distinct  action.  The  Chief  Justice 
was  of  opinion  that  the  same  r^triction  was  proper,  and 
had  been  observed,  in  actions  for  words  spoken,  namely, 
that  the  subsequent  words  ought  to  refer  to  the  same  sub- 
ject ;  and  he  drew  a  distinction  between  the  case  then  before 
him  and  that  of  Carr  v.  Hood,  which  had  been  cited  for 
the  admissibility  of  the  evidence ;  the  defence  there  was, 
that  the  publication  in  question  was  fair  criticism  on  the 
writings  of  the  plaintiff^  and  therefore  any  other  papers 
published  by  the  defendant,  to  shew  that  he  was  actuated 
by  malice  in  publishing  the  libel  complained  of,  were  cer- 
tainly admissible  evidence.  On  a  review  of  the  cases, 
which  have  been  above  cited,  it  will  be  found  that  in  all  of 
them  except  two,  namely,  Lee  v.  liuson  and  Rustell  v. 
Macquister,  the  subsequent  words  or  libels,  ofTcreil  in 
evidence,  did  expressly  refer  to  those  which  were  the  sub- 
ject of  the  action ;  and  in  those  two  cases,  it  does  not  a|)- 
pear  from  the  reports,  whether  they  had,  or  had  not,  such 
a  reference. 


Ciaes. 


The  same  rule  applies,  if  possible,  more  strongly  to  cri-  in  criminal 
minal  prosecutions ;  in  which  all  manner  of  evidence  ought 
to  be  rejected,  that  is  foreign  to  the  point  in  issue.     This 

(i)  RubtcU  V.  Macquister,  t  Canipb.         (i)  %  Campbt  7a. 
40.     And  s«e  casps  cited  above. 
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rule  is  founded  in  common  justice;  for  no  person  can  be 
exi^ected  to  answer,  unprepared  and  at  once,  for  every  ac- 
tion of  his  life.  In  treason,  therefore,  no  evidence  is  to  be 
admitted  of  any  overt  act,  that  is  not  expressly  laid  in  the 
indictment.  This  was  the  rule  at  common  law ;  and  it  is 
again  prescribed  and  enforced  by  the  statute  (i)  of  Wm.  3. 
which  contains  an  express  provision  to  that  effect,  in  conse- 
quence of  some  encroachments  that  had  been  made  in  seve- 
ral state  prosecutions  (2).  The  meaning  of  the  rule  is,  not 
tliat  the  whole  detail  of  facts  should  be  set  forth,  but  that 
no  overt  act  amounting  to  a  distinct  ijidependent  charge.^ 
though  falling  under  the  same  head  of  treason,  shall  be 
given  in  evidence,  unless  it  be  expressly  laid  in  the  indict- 
ment; but  still,  if  it  amount  to  a  direct  proof  of  any  of  the 
overt  acts  which  are  laid,  it  may  be  brought  as  evidence  of 
such  overt  acts.  (3) 

On  the  trial  of  an  indictment  for  burglaiy  and  larceny  (4), 
it  appeared  upon  the  evidence,  that  the  prisoners  might 
have  entered  the  house  before  it  was  dark,  and  that  they 
had  not  taken  any  part  of  the  goods  at  the  time  when  they 
were  discovered  in  the  house;  upon  which,  the  counsel  for 
the  prosecution  proposed  to  give  evidence  of  a  larceny  in 
the  house  committed  by  the  prisoners  on  a  preceding  day ; 
but  the  Court  rejected  the  evidence,  on  the  ground  that  it 
tended  to  prove  a  felony  of  a  totally  distinct  kind ;  the  pri- 
soners were,  therefore,  acquitted  on  this  charge,  but 
aflerwards  indicted  again  for  the  other  offence  and  con- 
victed. 

For  the  same  reason,  it  would  not  be  allowable  to  shew, 
on  the  trial  of  an  indictment,  that  the  prisoner  has  a  general 
disposition  to  commit  the  same  kind  of  offence,  as  that 
charged  against  him.  Thus,  in  a  prosecution  for  an  in- 
famous crime,  an  admission  by  the  prisoner  that  he  had 

fO  7  W.  3.  c.  3.  8.  P.  (4)  R.  V.  Vandercomb  and  Abbott, 

(x)  Ff^ier.  24J,  6.  a  l./r.ch,  Cr.  C.  8i^\ 

com- 
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coinmitted  such  an  offence  at  another  time  and  with  an*- 
other  person,  ami  that  he  had  a  tendency  to  such  practices, 
ought  not  to  be  admitted  ( i ).  But  on  an  indictment  for 
uttering  a  bank  note,  knowing  it  to  be  forged,  proof  that 
the  prisoner  had  passctl  other  forged  notes  of  the  same  kind, 
is  evidence  that  he  knew  the  note  in  question  to  be 
forged  (2);  and  on  a  prosecution  for  uttering  counterfeit 
money,  the  fact  of  the  prisoner  having  other  counterfeit 
money  upon  him,  or  of  his  having  uttered  other  pieces  of 
money  of  the  same  kind,  is  evidence  of  his  having  known  ' 
that  the  money  which  he  uttered  was  counterfeit  (3).  Such 
evidence,  far  from  being  foreign  to  the  point  in  issue,  is 
extremely  material;  for  the  head  of  the  offence  charged 
upon  the  prisoner  is,  that  he  did  the  act  with  knowledge; 
and  it  would  seldom  be  possible  to  ascertain,  under  what 
circumstances  the  uttering  took  place,  whether  fi'om  igno- 
rance or  with  an  intention  to  commit  a  fraud,  without  in- 
quiring into  the  demeanour  of  the  prisoner  in  the  course  of 
other  transactions.  The  more  detached  in  point  of  time 
the  previous  utterings  are,  the  less  relation  they  will  bear 
to  that  stated  in  the  indictment :  and  the  question  then 
:wouId  be,  whether  the  evidence  is  sufficient  to  warrant  the 
inference  of  knowledge  at  one  time,  from  such  particular 
transactions  at  another  time  (4}.  That  is  a  question  «i- 
tirely  for  the  jury.  But  whatever  weight  the  evidence  may 
have,  (which  is  quite  another  consideration,)  it  is  clearly  ad- 
missible; not  as  evidence  of  another  offence^  but  simply  of 
another  transaction^  in  which  the  prisoner  was  engaged  (5). 
The  same  kind  of  proof  is  consttmtly  admitted  in  trials  for 
murder;  in  which,  former  grudges  and  antecedent  me- 
naces are  evidence  of  the  prisoner's  malice  against  the 
deceased. 

(1)  R.  V.Cole,  Mich,  term,  1810,  (4)  fd.94.  S«e  suprJ^,  as  to  presump- 
by  all  the  Judges,  MS.  live  evidence;  and  Hunter  v.  Gibson 

(2)  R.  V.  Wylie,  i  New.  Rep.  92.  and  Johnson, suprj^,  p.  133. 
R.  V.  Ball,  I  Carapb.  32  j.  (<)  S«e  also  Rickman*s  case,  %  East. 


3)  I  Ke^  Rep.  95.  P.  C.  1035. 


The 
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The  plea  of  not  guilty  puts  in  issue  nil  the  material  parts 
of  the  indictment ;  and  under  this  plea  the  prisoner  may 
give  in  evidence  any  matter  of  justification,  excuse^  or  ex- 
tenuation. And  if  some  other  acts  of  the  prisoner,  besides 
those  which  are  the  subject  of  the  indictment,  are  proved 
against  him  for  the  purpose  of  shewing  his  design  in  the 
affair  in  question,  he  will  be  allowed  to  explain  those  parts 
of  his  conduct,  and  with  this  view  may  give  in  evidence 
other  contemporaneous  pai'ticnlvLrsoihi&  conduct,  which  shew 
that  he  had  a  different  design  from  that  imputed  to  him. 
lliis  limitation  (namely,  that  the  particulars  offered  in 
evidence  by  the  prisoner  ought  to  be  contemporaneous  with 
those  proved  on  the.  other  side,  or  at  least  confined  within 
the  same  limits,  to  which  the  evidence  on  the  part  of  the 
prosecution  is  subject,)  appears  to  be  not  unreasonable; 
for  otherwise  the  prisoner  would  be  at  liberty  to  take  the 
whole  range  of  his  life,  in  the  course  of  which  his  character 
and  his  designs  may  have  undergone  a  complete  change. 
This  observation,  however,  is  made  with  great  deference; 
as  the  rule  certainly  appears  to  have  been  carried  much 
further  in  one  of  the  modern  state  trials,  in  the  case  of 
Home  Tooke  ( 1 ).  In  that  case,  several  publications  were 
given  in  evidence,  on  the  part  of  the  crown,  containing  re- 
publican opinions,  which  had  been  distributed  by  tlie  pri- 
soner during  the  period  assigned  in  the  indictment  for  the 
existence  of  the  conspiracy:  and  this  evidence  was  much 
relied  on,  as  shewing  that  the  notion  of  a  reibrm,  which 
was  expected  to  be  set  up  by  the  prisoner  iu  his  defence, 
was  a  mere  pretext  to  cover  his  treasonable  designs :  to 
rrpel  this  conclusion,  the  counsel  for  the  prisoner  offered  in 
evidence  a  book,  which  had  been  written  by  the  prisoner 
1 2  years  before^  on  the  subject  of  parliamentary  reform ;  the 
evidence  was  objected  to,  as  having  no  relation  with  the 
particular  transaction  in  question,  and  because  the  pri- 
soner's opinions,  whatever  they  were  formerly,  might  have 
afterwards  changed.     But  Lord  Ch.  J.  Eyre  said,  that  the 

(i)  xEastP.C.  6z. 

question 
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question  was  not  whether  this  book  had  a  reference  to  the 
conspiracy  charged,  but  whether  it  had  not  reference  to  the 
proof  given  in  support  of  the  charge ;  and  he  thought  it 
evidence  to  rebut  the  supposition,  that  the  reform  of  par- 
liament was  a  pretence  made  by  the  prisoner.  The  book 
was  accordingly  received  in  evidence. 

As  evidence  is  to  be  confined  to  the  points  in  issue,  the  Hvidence  of 
character  of  either  party  cannot  be  inquired  into,  in  a  civil 
suit,  unless  it  is  put  in  issue  by  the  nature  of  the  proceed- 
ing itself  ( I ).      Thus,  in  an  action  of  ejectment  by  an  heir 
at  law,  to  set  aside  a  will  for  fraud  and  imposition  com- 
mitted by  the  defendcant,  witnesses  cannot  be  examined  to 
tlie  defendant's  good  character  (2).     So,  on  the  trial  of  an 
information  against  the  defendant  for  keeping  false  weights, 
where  is  was  proposed  to  call  witnesses  on  behalf  of  his 
character.  Eyre  C.  B.  ruled,  that  such  evidence  was  not 
admissible  in  a  civil  suit  (3).     ^^  The  offence  imputed  is 
not,"  he  said,  "  in  the  shape  of  a  crime.     To  admit  such 
evidence  would  be  contrary  to  the  true  line  of  distinction^ 
w^hich  is  this,  that  in  jbl  direct  prosecution  for  a  crime  it  is 
admissible,  but  where  the  prosecution  is  not  directly  for  the 
crime  but  for  the  penalty,  it  is  not.     If  evidence  to  char 
racter  were  admissible  in  such  a  case  as  this,  it  would  be 
necessary  to  try  character  in  every  charge  of  fraud  upon 
the  excise  and  custom-house  laws." 

But  in  an  action  for  criminal  conversation  with  the 
plaindfF's  wife,  evidence  may  be  given  of  the  wife's  general 
bad  character  for  want  of  chastity,  or  of  particular  uct«>  of 
adultery  committed  by  her  before  she  became  acquainted 
with  the  defendant  (4).  This  evidence  is  allowed  in  mitiga* 
tion  of  damages.  So  it  may  be  proved,  in  mitigation  of 
damages,  that  the  plaintiff  himself  has  carried  on  a  criminal 

(i)  Bull.  N.  P.  [298.]  (3)  Attorn«y-Gener*l  v.  Bowman, 

(1)  Goodright  dem.  Farr  v.  Hicks,      a  Bos.  &  Pull.  Sj^ti^j- 
BulLN.  P.  196,  (4)  BuU  N.  1>  27. 296.    Roberts  v. 

iduksioo,  MS.  ease  in  Selvr.N.P.aj. 

con« 
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conversation  with  other  women  ( i ) ;  or  that  the  plaintiff^'a 
wife  made  the  first  advances  to  the  defendant  (2).  Also, 
in  an  action  for  a  libel,  imputing  a  crime  to  the  plaintiflP^ 
in  consequence  df  which  he  complained  of  having  lost  the 
society  of  his  acquaintance,  the  defendant  on  the  general 
issue  has  been  allowed  to  shew,  in  mitigation  of  damages,  that, 
before  and  at  the  time  of  the  publication  of  the  supposed 
libel,  the  plaintiff  was  generally  suspected  of  the  crime 
imputed  to  him,  and  that  on  account  of  this  suspicion  his 
acquaintance  had  ceased  to  associate  with  him  (3).  Such 
evidence  however  is  not  admissible,  where  the  defendant  by 
his  plea  puts  in  issue  the  truth  of  the  diarge  imputed  (4}. 
And  in  an  action  for  a  malicious  prosecution,  the  defendant 
after  proving  circumstances  of  suspicion  against  the  plain- 
tiff, may  give  evidence  of  his  general  bad  character,  in 
order  to  shew  that  he  had  probable  cause  for  instituting 
the  prosecution.  (5) 

In  trials  for  felony  the  prisoner  is  always  permitted  to 
call  witnesses  to  his  general  character ;  and  when  the  evi- 
dence against  him  is  doubtful,  such  testimony  may  be  suffi- 
cient to  warrant  an  acquittal.  The  same  rule  seems  to 
apply  with  equal  force  to  trials  for  misdemeanors,  where 
the  direct  object  of  the  prosecution  is  to  punish  the  offence. 
So,  on  the  trial  of  an  indictment  for  a  rape,  evidence  is  ad- 
missible on  the  part  of  the  prisoner,  that  the  woman  bore 
a  notoriously  bad  character  for  want  of  chastity  and  com- 
mon decency,  or  that  she  had  previously  been  criminally 
connected  with  the  prisoner.  In  such  a  prosecution,  how- 
ever, it  cannot  be  shewn  that  she  had  a  criminal  connection 
Ttith  other  persons.  (6) 


(i)  Bull.  N.  P.  27.  Dub«rley  v. 
Gunning,  4T.  R.  638.  Bromley  v. 
Wallace,  4E$p.  N.  P.  C.  237.  Lord 
Kenyon,  in  two  cases,  ( Wyndham  v.  Ld. 
"Wycomb,  4  Kip.  N.  P.C.  16.,  iind  an- 
other case  there  citcJ,}  held  such  proof 
to  be  a  litr  to  the  pbintifT's  action.  But 
now  this  is  nut  t^o  considered. 

(2)  EUam  V.  Fawcett,  lE-jp.N.P. 
C.  562.  Gardiner  v.  Jadis,  MS.  case  in 
Selw.  N.  P.  2j. 


(3)  Ld.  Leicester  v.  Walter,  2  Cowp. 
251 ;  and  three  other  cases  there  cited 

bv  counsel,  S.  P.,   and  r.  Moor, 

iMaul.  Sel  284. 

(4)  Snovvdon  v.  Smiih,  ni^ed  by 
Heath,  J.  i  MduL  At\.  286,  (a\ 

(5]  Rodiiguex  v.  Tadinirc,  2  Esp. 
N.  P.  C.  720. 

(6)  Hod{siou*s  ca^e,  by  a  majority  of 
the  judges  on  a  case  reserved.  18 12. 
MS. 

As 
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As  the  jury  are  bound  to  try  only  the  matter  in  issue 
between  the  parties,  no  evidence  need  be  given  to  prove 
any  points  which  are  admitted  on  record,  and  none  can  be 
received  to  contradict  tlie  record  (i).  Tlius  in  an  action 
for  cutting  down  trees,  if  the  plaintiff  replies  to  the  defend- 
ant's plea  of  soil  and  freehold,  that  the  trees  were  his  trees 
and  freehold,  &c.,  he  thereby  admits  the  plea  of  the  defend- 
ant, and  cannot  dispute  that  he  had  the  freehold  of  the 
soil.  So  if  a  tenant  justifies  for  common,  and  the  issue  on 
the  right  of  common  is  found  for  the  demandant,  ihe  jury 
cannot  find,  that  the  tenant  did  not  put  in  his  cattle ;  for 
that  is  admitted  (2).  So  in  an  action  of  debt  on  award, 
where  the  defendant  pleads  no  such  axcard^  the  jury  cannot 
find  matters  which  make  tlie  award  void,  if  they  are  not 
contained  in  the  award  itself.  (3) 

'  Tlie  same  rule  will  apply  to  judgments  by  default,  to  the 
payment  of  money  into  court,  and  to  particulars  of  demand 
under  a  Judge's  order.  The  effect  of  tliese  is  here  shortly 
considered. 

First,  as   to  judgments  by  default.  —  A  judgment  by  Judgwent 
default  is  an  admission  of  the  cause  of  action.     Thus  in  an  ^^  ^ '"  * 
action  on  a  bill  of  exchange  against  the  defendant  as  accep- 
tor, it  admits  that  he  accepted  it,  and  that  the  bill  is  as 
stated  in  the  declaration ;    and  he  cannot  afterwards  shew 
on  the  execution  of  a  writ  of  inquiry,  that  he  had  not  ac- 
cepted it  (4) ;  the  bill  must,  indeed,  be  produced,  for  the 
purpose  of  seeing  whether  there  is  any  indorsement  of  money 
having  been  paid  upon  it  (5).     So  in  an  action  for  goods 
sold  and  delivered,  or  for  money  had  and  received,  the 
defendant  by  suffering  judgment  to  go  by  default  admits 
that  something  is  due;  and  he  cannot  afterwards  disi^ute 
the  contract  of  sale,  or  shew  fraud  on  the  part  of  the  plain- 

(1)  BulLN.  P.[a98.]  (4)  Green  v.  Hearne,  3T.  R.  301. 

(1)  Com.  Dig.  tit.  Pleader,  (S.  17.)        BevTs  v.  Lindfcll,  2  Str.  1 149. 
(3)  3  Roll.  Ab.  693. 1  aj.  (5)  3T.  R.  301.     Billers  v.  Botiles, 

Btmei  Rep.       .    EUia  v.  WaU,  ib. 
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tiffin  making  the  contract  (i);  but  the  plaintiff  will  onljr 
have  to  prove  the  amount  due  to  liim.  So  on  the  execution 
of  a  writ  of  inquiry  after  judgment  on  demurrer,  the  "defen- 
dant cannot  controvert  any  thing  but  the  amount  of  the 
sum  in  demand ;  as,  in  an  action  for  goods  sold  and  deli- 
vered, to  which  the  defendant  pleaded  coverture,  and  the 
plaintiff  replied,  that  the  defendant's  husband  had  resided 
abroad^jmd  that  the  defendant  during  all  the  time,  &c.  had 
carried  on  trade  as  a  feme  sole,  the  Court  were  of  opinion, 
that,  after  judgment  on  demurrer  to  this  replication,  evi* 
dence  of  tlie  wife  having  acted  as  agent  to  the  husband 
ought  not  to  have  been  admitted  on  the  execution  of  the 
writ  of  inquiry ;  that  the  only  question  to  be  decided  by  the 
jury  was  on  the  amount  of  the  debt,  and  that  the  question 
whether  the  debt  had  been  contracted  by  the  defendant  as 
Agent  for  her  husband,  or  in  her  separate  capacity,  ought  to 
have  been  considered  as  determined  by  the  record.  (2) 

Payment  of       Secondly,  as  to  payment  of  money  into  court.  —  Such 
court.  payment  is  in  general  an  acknowledgment  of  the  right  of 

action  to  the  amount  of  the  particular  sum  (3).  And  as 
it  is  an  acknowledgment  on  record,  the  party  cannot  recover 
it  back,  although  he  has  paid  it  wrongfully  or  by  mistake  (4). 
It  is  an  admission  by  the  defendant  that  the  plaintiff  has  a 
legal  demand  to  a  ceitain  extent ;  but  it  is  not  an  acknow- 
ledgment beyond  that  amount,  and  will  not  preclude  the 
defendant  from  taking  any  objection  to  the  action  with  re- 
spect to  any  other  part  of  the  demand,  to  which  the  pay- 
ment of  the  money  does  not  apply,  although,  if  no  money 
had  been  brought  into  court,  the  objection  might  have 
been  a  bar  to  the  whole  demand  (5).  Where  there  is  a 
count  on  a  special  contract  together  with  money  counts, 
payment  of  money  generally  upon  the  whole  declaration  is 

(1)  East  Iml.  Comp  v.  Glover,  i  Str.  f;;}  5  Burr.  2640.      i  T.  R.  465.. 
612.  1  East,  134. 

(2)  De  Gaillon  v.  L'^Viglc,  i  Bof.  (4)  Vaughjin  v.Barucs,  »Bos.  Pull. 
Pull.  368.  \^\.     aT.R.645. 

(j)  Cox  V.  Parry,  i  T.  R.  464. 

'  an 
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an  admission  of  the  contract  on  every  count,  to  which  the 
contract  is  in  its  nature  applicable  (i);  and  after  such  an 
admission  the  defendant  will  be  precluded  from  disputing 
the  existence  of  the  contract  as  stated.  Thus  in  an  action 
on  a  bill- of  exchange,  the  defendant,  by  paying  money  into 
court  generally,  dispenses  with  the  regular  proof  of  the 
party's  handwriting  (2),  and  cannot  object  to  the  sufficiency 
of  the  stamp  on  which  the  bill  is  drawn  (3).  So,  in  an 
action  of  covenant,  he  admits  the  execution  of  the  deed  (4). 
So  where  the  plaintiff  brought  an  action  for  work  and 
labour  as  a  surgeon,  the  defendont  by  paying  money  into 
court  admitted  his  right  to  recover  in  that  character,  and 
was  not  allowed  to  dispute  it  at  the  trial  (5).  And  payment 
of  money  into  court  has  been  held  to  be  a  conclusive  ad- 
mission of  the  plaintifTs  right  to  sue  in  that  court  (6).  So 
where  the  defendant  paid  money  into  court  generally  upoa 
a  declaration  containing  a  count  on  a  )K>licy  of  insurance 
together  with  money  counts,  he  was  not  afterwards  permitted 
to  shew,  that  the  policy  was  originally  different,  and  had  been 
altered  by  the  broker  without  his  knowledge  (7).  But  if 
the  plaintiff  previous  to  the  trial  has  induced  the  defendant 
to  believe,  that  the  only  point  to  be  tried  would  be  a  ques- 
tion of  fraud,  and  has  suffered  him  to  prepare  bis  evidence 
for  that  purpose,  the  Court  will  not  allow  the  plaintiff  to 
object  to  the  receipt  of  that  evidence  at  the  trial,  on  tl;3 
ground  of  the  contract  having  been  admitted  by  the  pay- 
ment of  money  into  court*  This  was  determined  by  the 
Court  of  Common  Pleas  in  the  case  of  Muller  v.  Harts* 
borne  (8).  Lord  Alvanley  C.  J.  on  the  trial  of  that  case, 
allowed  the  defendant  to  prove  fraud  on  the  part  of  the 
plaintiff,  in  order  to  avoid  the  instrument  (9).  But  the 
Court  afterwards  declined  giving  any  opinion  on  that  point, 

(1)  Bennett  v.  Francis,  %  Boc.  Pull.  (5)  Lipscombe  v.  Holmes,  a  C^mpKk 

SSO.  441. 

(a)  Gutierid^e  v.  Sroitb,  a  H.  Bl.  (6)  MiUer  v.  Wimams,^  Esp.N.P. 

374.  C.  19. 

(3)  Israel  V.  Benjamin,  a  Cam pb.  40.  (7)  Andrews  v.  Paltgnve,  9  £ast» 

(4)  Randal  v.  Lvncb,  a  Campbp  357.  saj. 

Watkins  ¥,  Towers,  a  T.  R.  275.  (8)  3  Bos.  PulL 556. 

(9;  ib.  aoJ  t««  a  Bos. Pull.  39a. 

because 
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because  undor  the  circumstances  of  the  case  the  plainliflT 
was  not  at  liberty  to  avail  himself  of  that  objection. 

Payment  of  money  into  court  is  an  admission  only  of  a 
legal  demand.     If  the  contract  declared  upon  be  illegal, 
the  defendant  cannot  give  it  validity  by  his  2ul mission ;  no 
admission  of  the  parties  will  oblige  the  court  to  give  effect 
to  an  illegal  transaction  (i).     And  although  paying  money 
into  court  admits  the  contract,  that  is,  the  entire  conside- 
ration for  the  act  and  the  entire  act  which  is  to  be  done  for 
such  consideration,  yet  it  will  not  be  an  admission  of  other 
pai*ts  of  the  contract,  which  arc  distinct  and  collateral,  re- 
specting the  liquidation  of  damages  after  breach  of  the  con- 
tract    In  the  case  of  Clarke  v.  Gray  (2)  the  Court  of  King's 
Bench  after  much  consideration  determined,  that,  in  an 
I       action  of  assumpsit  against  a  carrier  for  the  loss  of  goods, 
the  plaintiiF  might  maintain  his  action,   although  it  was 
proved  on  the  part  of  the  defendant,  that  he  was  not  to  be 
accountable^r  more  than  5/,  for  goods,  unless  entered  as 
such  and  paid  for  accordingly,  and  the  goods  in  question 
though  above  the  value  of  5/.  had  not  been  paid  for.     The 
Court  were  of  opinion,  that  the  plaintiff  was  entitled  to 
retain  a  verdict,    which   he  had   recovered  for   5I.,    the 
limited    amount  of  the  damages  recoverable   under   this 
contract ;  that  this  restriction  was  a  part  of  the  contract, 
collateral  to  the  entire  consideration  and  to  the  aqt  to  be 
done  for  that  consideration,  and  as  it  related  merely  to 
the  liquidation  of  damages  after  a  breach  of  the  contract, 
that  it  might  be  properly  given  in  evidence  to  the  jury  in 
reduction  of  damages.     It  follows  from  this  case,  that  if 
the  defendant  had  paid  money  into  court,  he  would  have 
been  allowed  to  give  in  evidence  the  restrictive  provision, 
and  that  such  evidence  would  not  have  been  inconsistent 
with  the  admission  of  the  contract  stated  in  the  declara- 
tion ;  though  the  contrary  was  decided  in  the  earlier  case 

(i)  Ribbans  v.  Cricket,  i  Bos.  Pull.         (2}  6  East,  564. 
a64.    2  Ease,  134. 

of 
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of  Yater  y.  Willan(i),  on  the  ground,  that  the  notice 
contaimog  the  restrietion  was  a  Imitation  of  the  contract^. 
and  that  if  no  money  had  been  bronght  into  court  the 
plaintiff  mnst  have  been  nonsuited.  But  the  Court  of 
King^s  Bench,  ladyerting  to  this  case  in  the  before-cited 
case  of  Clarke  v.  Gray,  said,  **  It  appears  to  us,  that  the 
caseof  Yate  v.  Willan  cannot  be  supported  to  its  full  ex-  # 
tent;  for  although  the  payment  of  money  in  that  case  did 
admit  the  contract  as  stated  in  the  declaration,  it  did  not 
admit  a  contract  incompatible  with  the  restrictive  provision 
as  to  the  amount  of  damages  to  be  recovered  in  case  of 
loss.''  If  indeed  the  provision  is  of  such  a  nature  as  will 
discharge  the  defendant  from  all  liability  tinder  the  eorUracty 
miless  the  pUiintiff  has  complied  with  the  condition,  (as 
was  the  case  in  Clay  v.  Willan  (2),  where  the  gpods  were 
not  to  be  accounted  for  to  any  amount^  unless  properly  en- 
tered and  paid  for,)  that  will  not  merely  operate  in  reduc- 
tion of  the  damages,  but  in  bar  of  the  action ;  and  therefore 
in  such  a  cas^  if  the  defendant  pays  money  into  court  on  a 
declaration  against  a  carrier  in  the  common  form,  he  can* 
not  afterwards  give  in  evidence  such  a  provision,  which 
entirely  nq;atives  the  contract  as  stated  in  the  declaration. 

Payment  of  money  into  court  ought  to  be  proved  by  the 
production  of  the  rule  of  court,  or  by  the  office  copy  of  the 
rule.  It  will  not  be  sufficient  to  call  the  attorney,  who  has- 
tak^i  the  money  out  of  court  (3) 

Thirdly,  as  to  biUs  of  particulars.  —  It  has  been  before  ^jg  ^ 
mentioned  that  a  bill  delivered  by  an  attorney  to  his  client  ticiiW*. 
for  business  done  during  a  certain  period,  or  to  a  tradesman 
for  goods  sold,  is  strong  presumptive  evidence  against  any 
additional  it^n  within  the  same  period.  Hie  party  is  nofc 
however  precluded  from  shewing  that  items,  included  in  a 
sabseqnait  biH,  have  been  omitted  by  mistake  in  the  former 

(i)  a  East,  is8.  As  to  the  conmencement  of  the  pMo» 

S1H.BL198.    6£asit570i  tice  of  pftyiof  money  into  couR,  tee 

fanelv.BeDjt111i1iy3C1mpb.40.     sHtBLj;^;  i  JUd.  Raym.  4^4. 
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biUf  and  that  the  business  which  is  the  subject  of  the  charge 
has  been  done  by  him  for  the  defendant*     A  bill  of  par« 
ticulars,  delivered  under  a  Judge's  order,  is  more  condu* 
sive :  its  sole  object  is  to  inform  the  opposite  party  of  what 
he  ought  to  come  prepared  to  try;  and  it  will  effectually 
preclude  the  party,  who  delivers  it,  from  giving  evidence  of 
any  other  demand  not  there  stated.     Thus,  where  a  decla* 
ration  contained  a  count  for  money  had  and  received  for 
the  plaintiff's  use,  and  also  a  demand  for  horses  sold  by 
the  plaintiff  to  the  defendant  himself,  and  the  bill  of  par^ 
ticulars  specified  the  last  demand  alone  (i),  it  was  decided 
that  the  plaintiff  could  not  give  evidence  of  horses  being 
sold  by  the  defendant  as  the  plaintiff.'s  agent ;  for,  a  con- 
tract for  the  absolute  sale  of  horses  to  the  defendant  is 
essentially  different  from  a  contract  to  repay  money  re- 
ceived on  a  sale  of  horses  by  commission ;  and  the  pro- 
ceeds of  such  a  sale  by  the  defendant  could  only  be  reco- 
vered under  the  count  for  money  had  and  received,  which 
the  plaintiff  abandoned  by  confining  his  bill  of  particulars 
to  the  demand  stated  in  tlie  other  count.     So,  where  the 
declaration  contains  a  count  on  a  promissory  note  together 
with  money  counts,  and  the  particular  of  demand  includes 
only  the  note,  the  plaintiff  will  not  be  allowed  to  prove 
the  consideration  for  which  the  note  was  given,  and  if  be 
cannot  recover  upon  the  note  on  account  of  the  want  of 
a  proper  stamp,  he  will  be  nonsuited  (2).     And  although 
the  plaintiff,  on  perceiving  the  defect  of  his  first  particular 
of  demand,    which   only  mentions    the  promissory  note, 
delivers  a  second  bill  of  particulars  large  enough  to  com* 
prehcnd   the   original  debt,  yet  this  will  not  avail  him, 
unless  the  second  particular  has  been  delivered  under  a 
judge's  order  (3).      On  the  other  hand,  if  the  plaintiff 
either  before  or  after  delivering  a  bill  of  particulars  under 
a  judge's  order,  makes  a  demand  of  payment  only  for  a 
part  of  the  articles  specified  in  the  bill,  such  a  demand 

(i)  Holland  v.  Hopkins,  %  Bos.  Pull.         (l)  Wade  v.  fieasley,  4  £sp.  N .  P. 
«43'  C.  7. 

(3)  Brawn  V.  Watts,  i  Taunt.  353. 

I  will 
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wiQ  not  have  the  e0ect  of  confining  him  in  his  evideno^ 
nor  supersede  the  bili  of  particalars(i).  If  the  phiintiff 
in  the  former  case  conld  have  recovered  on  the  promis* 
aory  note,  he  might  have  recovered  interest  also^  as 
arising  out  of  the  principal  and  incident  to  it,  though 
interest  has  not  been  specificaUy  claimed  in  the  parti- 
cular of  demand  which  gives  acytice  of  the  amount  of 
the  note.  (2) 

In  an  action  of  assumpsit,  where  the  defendant  pleaded 
in  abatement,  that  the  promises  were  made  by  himself  and 
another  person  jointly,  on  which  plea  issue  was  joined,  and 
on  the  trial  it  appeared  from  the  bill  of  particulars  that  some 
of  the  articles  had  been  furnished  to  the  defendant  jointly 
with  the  person  named  in  the  plea,  Lord  Kenyon  C*  J*  held 
that  the  plaintiff  was  bound  by  hb  bill  of  particulars,  which 
supported  the  defendant's  plea ;  and  therefore  l»e  nonsuited 
the  piaintiff(3)*  Here  the  articles  stated  to  have  been 
fiunished  ojn  the  joint  credit  of  the  defendant  and  another 
person,  were  items  of  the  plaintiff's  demand ;  and  a  necei^ 
sory  part  of  his  bill  of  particulars,  if  he  intended  to  recover 
payment  upon  them  against  the  defendant  Aqd  this 
seems  to  distinguish  the  case  from  that  of  Miller  v.  John- 
son (4),  which  was  an  action  for  the  sale  of  some  lottery 
tickets,  and  as  proof  of  the  sale  the  particular  of  the  defend- 
ant's set-off  was  produced,  which  mentioned  the  &ct  of  tlie 
sale  of  the  tickets  to  himself:  but  Ch.  J.  Eyre,  who  tried 
the  cause,  was  of  opinion  that  the  particular  could  not  pro- 
perly be  used  against  the  defendant  for  this»  purpose^ 
^d  that  the  fact  of  sale  ought  to  be  proved  by  other 
evidence^ 

The  ^se  of  a  bill  of  particulars  is  to  prevent  tb^  incop* 
veniencies  which  might  otl^erwise  arise  from  the  general  and 

(i )  Short  V.  Edwards,  x  Esp.  N.  P.  (3)  Colson  v.  Selby,  i  E»p.  N.  P.  C. 

C.  373.                  «  451*    A  rule  to  set  aside  the  nonsuit 

(2)  Blake  v.i4iw(ence,  4£sik  N,  P.  wvi  afterwards  refused  by  the  L'uur;. 

C  147.  (4)  »E$^.  N.P.C,6o^ 

X<  %  und«- 
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undefined  8UteiDent9  ia  the  plaintiff's  dedATatioOj  and  to 
appri^  the  defendant  of  the  particulan  of  the  deinaiid» 
which  the  plaintiff  has  against  him.    If  it  givei  sufficient 
information  to  the  oi^X)site  party  to  guard  him  against  sur* 
priae»  it  answers  the  purpose  for  which  it  was  intended,  and 
will  be  sufficient)  though  it  may  be  ia  some  respects  inac- 
curate.   Thus  in  an  action  of  assumpsit  for  money  paid  to 
the  defendant's  use,  where  in  the  bill  of  particulars  an  item 
for  money  advanced  was  by  mistake  written  under  the  name 
of  A.  R  instead  of  being  written  under  iJiat  of  C.  D.  in 
another  part  of  the  particular,  and  thus  appeared  to  have 
been  advanced  to  the  former,  Lord  EUenbcNTough  allowed 
the  plaintiff  to  prove  that  the  item  in  question  was  intended 
and  must  have  been  understood  to  refer  to  the  latter  name, 
but  by  mere  clerical  error  had  been  misplaced ;  and  that  if 
the  defendant  could  shew  by  affidavit  that  he  had  been  mis- 
led by  the  plaintiff's  particular,  it  might  furnish  a  ground 
for  the  Gnirt  afterwards  to  set  aside  that  particular  sum  ( i  )• 
So  where  the  work,  for  which  the  action  was  brought,  was 
stated  by  the  particular  to  hatte  been  done  in  a  wrong 
month,  when  in  fact  no  work  had  been  done,  the  plaintiff 
was  allowed  to  give  evidence  of  his  having  done  work  for 
the  defendant  in  the  other  month  (2).     And  although  the 
general  rule  is,  that  the  party  shall  be  confined  to  his  own 
bill  of  particulars,  and  not  admitted  to  give  evidence  of  any 
additional  demand,  yet  under  certain  circumstances,  in  a 
case  where  the  proofs  produced  by  the  defendant  himself 
established  another  claim  in  his  fiivour,  the  plaintiff  has 
been  allowed  to  have  the  benefit  of  such  evidence  even  be- 
yond the  contents  of  the  particular.    Thus,  where  an  action 
was  brought  by  one  partner  against  another  to  recover  a 
balance  due  on  a  statement  of  accounts,  the  plaintiff  by  his 
bill  of  particulars  confined  himself  to  the  balance  due  on 
separate  accounts^  in  support  of  which  he  gave  in  evidence 
an  account  by  the  defendant  making  himself  debtor  to  a 

(x)  l>tj  ▼.Bowtr,  X  Campb.  69.  n.  (s)  Millwood  v,  Walcer»  %  Taaat. 

224. 
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certain  amount;  and  in  answer  to  this  evidence  the  defend- 
ant  produced  an  account  subsequently  rendered  bj  the 
phunti£^  according  to  which  there  aj^ared  to  be  a  balance 
due  on  the  separate  accounts  to  the  defendant ;  but  on  the 
opposite  side  of  the  page,  there  was  a  statement  also  of  the 
partnership  accounts,  on  which  the  balance  was  in  &vour 
of  the  plaintiff  and  greatly  exceeded  the  balance  on  the 
separate  account.     It  was  objected  that  the  plaintiff  could 
not  recover  beyond  his  particular ;  the  Court  however  said^ 
that  the  defendant  himself  had  given  the  plaintiff  a  better 
case  thap  he-  was  at  liberty  to  make  for  himself^    and 
that    the   plaintiff   was    entitled    to    a    verdict    for    all 
that    had    been   proved   to   be  due   to    him(i).      The 
parties  afterwards   came  to  a  compromise,    and  agreed 
upon  the  sum  to  be  recovered.     It  is  to  be  observed,  that 
there  were  peculiar  circumstances  in  this  case ;  the  written 
paper,  which  the  defendant  gave  in  evidence  as  the  writing 
of  the  plaintifl^   could  only  have  been  admitted  as  one 
entire  writing,  the  whole  to  be  taken  together,  and  was  not 
admissible  merely  in  parts;   the  defendant  could  not  use 
in  evidence  the  separate  account  of  the  plaintiff  without 
admitting  also  the  partnership  account,  which  was  written 
by  him  on  the  same  paper,  since  the  one  part  might  have 
explained  or  referred  to  the  other,  and  if  the  statement  of 
a  party  is  given  in  evidence  against  himself,  the  'oohole  of 
the  statement  ought  to  be  received,  though  all  its  parts 
may  not  deserve  the  same  credit.     But  it  appears  to  be 
too  much  to  infer  generally  from  the  authority  of  this 
case,  that,  because  the  evidence  adduced  by  the  defendant 
shews,  there  were  other  items  which  might  have  been  in- 
cluded in  the  bill  of  particulars,  the  plaintiffs  ought  there- 
fore to  recover  on  these  items,  as  well  as  upon  those  which 
are  specifically  mentioned.    The  case  in  question  must  be 
considered  as  a  particular  excqyticm,  and  not  as  establish- 
ing a  rule  of  so  wide  and  general  a  nature.     The  plaintiff, 
it  ia  pr^umed^  can  neither  cross  examine  the  defendant's 

( 1 )  Hurst  ?.  Watkis,  I  Ciropb.  6S. 

L  3  wit- 
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witnesses  to  any  daini,  which  he  h<is  not  comprehended 
in  his  particular  of  demand^  nor  can  he  at  the  trial  avail 
himself  of  any  such  claim,  though  disclosed  by  the  wit- 
nesses on  the  other  side  in  their  examination  in  chief. 


Sect.  IV. 
The  J^mative  of  the  Issue  is  to  be  proved. 

The  next  rule  is,  that  the  point  in  issue  is  to  be  proved 
by  the  party  who  asserts  the  affirmative;  according  to  the 
maxim  of  the  civil  law,  <^  ei  incumbit  probatio,  qui  dicit, 
non  qui  negat."  Thus,  in  an  action  for  a  loss  by  barratry 
in  the  master  of  a  ship,  where  it  was  objected  by  tlie  de- 
fendant, that  the  plaintiff  ought  to  prove  that  the  master 
was  not  also  the  owner  or  freighter,  and  that  he  did  not 
act  under  the  direction  of  the  person  who  was,  in  which 
case  barratry  could  not  be  committed,  the  Court  held, 
that,  if  the  master  was  owner  or  freighter,  or  acted  under 
the  direction  of  the  owner,  the  burthen  of  proving  that  &ct 
lay  on  the  defendant  ( i  }•  In  an  action  on  the  game  laws, 
though  the  plaintiff  must  aver,  in  order  to  bring  the  de- 
fendant within  the  act,  that  he  was  not  duly  qualified ;  yet 
it  is  not  necessary  to  disprove  his  qualifications;  but  it  will 
be  for  the  defendant,  if  he  can,  to  prove  himself  qua- 
lified (2).  And  there  appears  to  be  no  good  reason,  why 
the  same  rule  of  evidence  should  not  be  adopted  in  pro- 
ceedings on  convictions  before  magistrates,  as  well  as  in  an 
action  for  penalties.  A  distinction  has,  however,  been 
made;  and  some  of  the  Judges  have  been  of  opinion,  that, 
on  such  proceedings,  some  evidence  of  the  want  of  qualifi- 
cation ought  to  be  produced  (3}.      But  it  is  admitted,  that 

(r)  Ross  V.  Hunter,  4T.  R. 33,38.  (3)  R.  v.  Jinij,  x  Burr.  148, 153 ; 

(z/  By  Lord  Maxikfield,  in  Spierei  ▼.  i   Efst,  643>  (c)    S.  C.       By    Lad 

Tarkcr,  i  T.  R.   144;    BuUcr,  J.    m  Kenyon  and  Grose,  L  in  R.  v.  StoRe^ 

I  T.  R.  649  ;  Heath,  J.  in  Jells  v.  Bil-  t  East,  649  ;  ind  Chatnbre,  J.  w  3  Bm. 

lard,  I    Bos.  Pul.  468  ;  Chamhrc,  J.  in  Pul.  307.    And   see   R.  v.  Marrioct« 

Frontine  v.  Froft,  %  Bot.  PuL  307;  i  Str.  66;  Bluet  q.  t.  v.  Needs,  Com. 

^dm.  per  Cun  in  R.  r.  Ston^  z  East,  Rep.  jaa,  5.— Cootril  Lawrence,  J. 

650.  SDd  Lc  BUnc,  J.  i  Ease,  653. 
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only  general  evidence  of  this  negative  fact  can  be  neces- 
sary, (i) 

Where  one  party  charges  another  with  a  culpable  omis* 
sion  or  breach  of  duty,  the  general  rule  above  laid  down 
does  not  apply.  In  such  a  case,  the  person  who  makes  the 
charge  is  boiuid  to  prove  it,  though  it  may  involve  a  nega- 
tive; for  it  is  one  of  the  first  principles  of  justice,  not  to 
presume  diat  a  person  has  acted  illegally,  till  the  contrary 
is  proved.  Thus,  in  a  suit  for  tithes  in  the  Spiritual 
Court,  where  the  defendant  pleaded,  that  the  plaintiff  had 
not  read  the  thirty-nine  articles,  the  Court  put  the  defen- 
dant to  prove  the  fact,  though  a  negative ;  upon  which,  he  / 
moved  the  Court  of  King's  Bench  for  a  prohibition ;  but 
it  was  refused,  for  the  reason  already  stated  (2).  So, 
in  an  action  by  the  owner  of  a  ship  against  the  defen- 
dants, for  putting  on  board  a  quantity  of  combustible  and 
dangerous  articles  <<  without  giving  due  notice  thereof,'' 
the  Court  held,  that  it  lay  upon  the  plaintiff  to  prove  this 
negative  averment  (3).  So  on  an  indictment  on  the  statute 
42  6. 3.  c.  107.  s.  I.,  which  makes  it  fdony  to  course  deer 
on  an  inclosed  grovndwithota  the  consent  qftke  cnoner^  the 
negatire  ought  to  be  proved,  that  the  owner  had  not  given 
his  consent.  (4) 

It  is  a  general  rule  of  evidence,  that  the  burthen  of 
proof  lies  on  the  person,  who  has  to  support  his  case  by 
proof  of  a  fact,  of  which  he  is  supposed  to  be  cognizant. 
Thus,  in  an  action  by  the  assignees  of  a  bankrupt,  where 
the  defendant,  under  a  notice  of  set-ofi^  gave  in  evidence 
promissory  notes  dated  before  the  bankruptcy,  the  Court 
held  that  he  ought  also  to  shew,  that  the  notes  came  to  his 
hands  before  that  time  (5}.      So  where  the  question  is  on 

« 

( j)  R.  V.  Crowtber,  i  T.  R- 115.  case,  Bull.  N.  P.  ['^9^]'    R.  v.  Combi, 

{%)  Moiike  V.  bufler,  i  Roll.  Rep.  83.      Comb.  ^7.  • 

Cited  by  Ix>rd  Ellenborotic^h,  3  East,  (3)  Wiirtamf  y.  £.  Ind.  Comp.  3  Ejtt, 

199;  Powell  V.  MHbank,  a  Black;  Rep.,      X93,  9. 

S51,  S.P.     See  alio  Lord  Halifiui*s         (4)  It.r.  Rogef9,ftCanip.654' 

(5)  Dickson  r. Evans,  6  T.R.  S7» 
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the  legitimacy  of  a  childy  if  a  XegA  marriage  is  proyed* 
the  legitimacy  is  presumed,  and  the  par^  who  asserts  the 
illegitimacy  ought  to  prove  it  (i) :  But  if  there  has  been  a 
divorce  d  mensd  et  tkoro^  the  presumption  is,  that  a  diild 
bom  afterwards,  (as  a  year  after  the  sentence^  &c«)  is  ille- 
gitimate (2) ;  it  will  be  sufficient  therefore  in  such  a  case  to 
prove  the  divorce;  and  this  will  call  upon  the  opposite 
party  to  establish  the  legitimacy  by  proof  of  access.  So 
where  the  issue  is  upon  the  Ijfe  or  death  of  a  person,  the 
proof  of  the  fiict  lies  upon  the  party  who  asserts  the  death, 
for  the  presumption  is  that  the  party  continues  aUve,  until 
the  contrary  be  proved  (3).  But  where  no  account  can  be 
given  of  the  person,  this  presumption  of  the  dnration  o£ 
life  ceases  at  the  expiration  of  seven  years  from  the  lime 
when  he  was  last  known  to  be  living  (4) ;  a  period,  which 
has  been  fixed,  from  analogy  to  the  statute  of  bigamy  {5), 
and  the  statute  concerning  leases  determinable  on  lives  (6)*^* 
Thus  in  the  case  of  Doe  v.  Jesson,  whero-it  was  j»roved 
that  a  person  went  to  sea  at  a  particular  time^  which  was 
the  last  account  given  of  him,  his  death  was  presumed 
at  the  end  of  seven  years  from  that  time.  And  therefore, 
where  the  defendant  pleaded  coverture  in  bar  of  an  action 
of  assiunpsit,  and  proved  her  marriage^  and  that  her  hus- 
band went  abroad  twelve  years  before  the  oommencem^it 

(x^  See  ante,  p.  ixa.  (4)  Doe  dem.  George  ▼.  Jetion, 

(1)  Porishet  of  Sc  Geoi^  and  St.  6  East,  80,  85. 

Mainref,  x  Salk*  X13.  See  ante,  p^xij.  (5)  Set  I.  x.  c.  xx,  u%, 

(3)  Wilson  r.  Hodges,  %  East,  31  >.  (6)  St.  19  C.  a.  c  6. 


*  The  itatute  of  bigany  contaioi  t  proviso»  tliat  *  h  shall  not  ettend  to  aiij 
pcMO,  whoK  binbead  ox  wUte  shell  be  eontimially  remaiaias  beyond  the  aeat  bf 
the  8|iece  of  seren  years  together,  or  whose  husband  or  wife  shall  absent  him  or 
hendf  the  one  from  the  other  by  the  space  of  leran  years  together  within  the 
king's  dominions,  the  one  of  them  not  knowing  the  other  to  be  living  widiin  that 
time.*'  It  Jias  been  held,  that  the  last  dause,  (namely,  ^  the  one  of  them  not 
knowing,*'  ac.)  reUtes  only  to  the  ad  dause,  and  not  to  the/nf  respecting  com* 
morancy  beyond  the  seas ;  and  consequently  that  the  second  marriage  is  not  lelo- 
utous,  where  either  of  the  parties  is  beyond  the  teas  for  seven  yearst  though  the 
party  in  this  coomiyluid  Holies  that  the  other  waalhHQg.  3ln8t.88i  gHaleP.C* 
692,    4  BL  Com.  164. 
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of  the  action,  this  was  held  not  to  be  sufficient,  and  the 
defendant  was  required  to  prove  that  her  husband  was 
alive  within  seven  years  ( 1 ) :  without  such  additional  proo^ 
t|e  jury  might  have  presumed  the  death  of  the  husbamd  at 
the  time  of  the  promise,  whieh  would  have  been  against  the 
defendant's  plea. 

Although,  in  general,  it  is  necessary  fbr  a  party,  who 
brings  an  action,  to  prove  all  the  material  facts  which  he 
alleges  in  support  of  his  claim,  yet  where  the  defendant 
pleads  a  fact  within  his  own  knowledge  in  discharge  of 
himself  and  the  plaintiff  still  insists  on  the  defendant's 
liability,  alleging  the  same  fact  in  his  replication,  there 
the  burthen  of  the  i»oof  lies  on  the  defendant,  not  upon  the 
plaintiff.  Thus  in  an  action  of  assumpsit,  where  the  defen- 
dant pleaded  infimcy,  and  the  plaintiff  replied,  that  <^  the 
defendant,  after  he  had  attained  his  fiiU  age,  ratified  and 
confirmed  the  promise  and  undertaking,*'  the  Court  held, 
that  the  mere  proof  of  a  [promise  to  pay  was  sufBctent  on 
the  part  of  the  plaintiff;  and  that  it  was  fbr  the  defendant 
to  prove  the  personal  incapacity  to  contract,  on  which  ha 
grounded  his  defence^  and  which  lay  so  peculiarly  within 
his  own  knowledge.  (2). 


Sect.  V. 
The  Substance  onhf  of  the  Issue  need  bepr&oed* 

The  nest  rule  to  be  considered  is,  tfaaty  on  any  iasae^  it 
will  be  sufficient  to  prove  the  substance  of  the  issue.  Thus 
where  the  defendant  pleaded  payment  of  the  principal  sum 
and  of  all  interest  due,  and  it  appeared  in  evidence  that  1^ 
gross  sum  was  paid,  not  amounting  to  the  fiall  intenrt,  but 
accepted  by  the  plaintiff  as  fiiU  paymflit,  the  Lord  Ch. 
Justice  Raymond  held  the  proof  to  be  sufficient  (3).    So^ 

(1)  Hopewell  ▼.  De  Rnna,  %  Campb.         (%)  JBorthwick  v.  Gflnnith<xi»  x  T.  R. 

(d)  Price  r.  BrowD,  a  Str.  69a 

in 
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in  an  action  upon  a  special  promise  to  deliver  up  a  bond 
on  the  payment  of  a  «um  of  money,  which  had  been  bor- 
rowed  of  the  defendant ;  the  evidence  for  the  plaintiff  was, 
that  the  money  had  been  tendered  to  the  defendant,  and 
the  bond  had  been  demanded,  but  refused ;  and,  an  ob* 
jection  being  made  on  the  part  of  the  defendant,  that  the 
plaintiff's  case  had  not  been  proved  as  laid,  Lee  Ch.  J. 
over-ruled  it ;  and  the  Court  of  Common  Pleas,  after  taking 
time  to  consider,  were  unanimously  of  opinion,  that  the 
evidence  was  sufficient  to  support  the  declaration ;  as  the 
tender  on  the  one  side,  and  the  refiisal  to  aecept  on  the 
other,  were  in  point  of  law  equivalent  to  payment,  (i) 

In  an  action  of  waste  for  cutting  down  a  certain  number 
of  trees,  proof  that  the  defendant  cut  a  smaller  number  is 
sufficient;  for,  in  effect,  the  issue  is  waste  or  no  waste (2). 
So,  in  an  action  against  a  sheriff,  where  the  plaintiff  de- 
clared, that  he  had  J.  S.  and  his  wife  in  execution,  and 
that  the  defendant  sufiered  them  to  escape,  and  a  special 
verdict  was  found,  that  the  husband  alone  was  taken  in 
execution,  (the  execution  being  for  a  debt  due  from  the 
wife  before  coverture,)  and  that  he  escaped,  the  Court  held 
that  the  substance  of  the  issue  was  found,  and  gave  judg- 
ment for  the  plaintiff(3)«     In  an  action  on  a  simple  con- 
tractf  whether  assumpsit  or  debt,  the  plaintiff  may  prove 
and  recover  a  less  sum  than  he  has  demanded  in  the  writ; 
and  for  this  reason,  it  has  been  held,  that  a  declaration  in 
such  action  is  not  bad  for  specifying  a  less  sum,  though  the 
breach  assigned  is  the  nonpayment  of  the  whole  sum  de- 
manded. (4) 

,  In  actions  for  slander,  the  courts  used  at  one  time  to 
hold,  that  the  plaintiff  was  bound  to  prove  the  words  pre- 
cisely as  laid ;  but  it  is  now  settled,  that  it  will  be  sufficient, 

(1)  Alcorn  v.  Wcithrook,  i  Wis.  (3)  Roberts  and  Wife  ▼.  Herbert, 
X 15 1  Wrighi  J.,  at  fitst,  contra.  1  Sid.  5.  S.  C.  cited  Bull.  N.  P.  ftpp. 

(2)  Co.  IJt.  aS».a.     2  RoU.  Aht         (4)  M'SuUlin  ¥.  Cox,  I H,  Bl.  440. 
706.  t'u.  Verdicti  C,  Arc.  40. 

if 
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if  the  plaintiff  prove  the  substance  of  the  words.  And  if 
the  declaration  contain  several  actionable  words,  the  plain* 
tiff  will  be  entitled  to  a  verdict  on  proving  some  of  them  ( i  )• 
lb  the  late  case  of  Hall  v.  Smith  (1),  where  the  declaration 
stated,  that  the  plaintiff  was  a  trader  at  C  and  also  a 
trader  at  O,  and  that  the  defendant  spoke  concerning  the 
plaintiff'  as  suck  trader,  thai  he  vxis  a  bankrupt  at  C,  8cc^ 
it  was  proved  at  the  trial,  that  the  ptuntiff  carried  on  a 
trade  at  O,  but  not  that  he  carried  on  the  other  trade  at  C 
as  stated,  and  the  words  spoken  of  him  were  that  he  was  a 
bankrupt  at  C  in  the  liquor  trader  (which  was  the  trade  car* 
ried  on  at  O),  the  Court  held,  that  the  substance  of  the 
charge  had  been  proved,  and  that  the  place,  where  the 
plaintiff  was  stated  to  have  become  a  bankrupt,  was  im- 
material. 

In  an  action  of  replevin,  where  the  defendant  avowed 

taking  the  cattle  as  damage-feasant,  the  plaintiff  pleaded  in 

bar,  that  one  W  was  seized  of  a  house  and  land,  ftc, 

whereto  he  had  common  &c.   and  demised  the  same  to 

him  to  hold^^m  a  certain*  day  next  before  for  a  year, 

the  avowant  traversed  the  lease  modo  etJbrmA,  upon  which 

issue  was  taken ;  the  jury  found  a  special  verdict,  that  W 

made  a  lease  to  the  plaintiff  on  the  day  stated  for  a  year; 

and  the  plaintiff  had  judgment,  for  although  this  is  not  the 

same  lease  as  pleaded,  (since  this  begins  on  the  day  and  the 

other  not  so  soon,)  yet,  the  Court  said,  the  substance  of  the 

issue  is,   wliethcr  or  not  the  plaintiff  had  such  a  lease,  as 

by  force  thereof  he  might  have  common  at  tlie  time,  and 

this  appeared  to  be  the  case  here.  (3).      But,  the  Court 

added,  it  (the  vercfict)  must  not  depart  altogether  from  the 

form  of  the  issue ;  for  if  it  had  been  found  that  he  had 

right  of  common  by  a  lease  from  another,  or  as  an  owner, 

that  had  been  clearlv  out  of  the  issue  both  in  matter  and 

form.    And  they  admitted,  that  if  the  plaintiff  had  declared 

(x)  CompagnoQ  v.  Martin ^  2  Bl  Rep«         (3)  Pope  7.  Skinoer,  Hob.  ^%»  S.  C 
790  cited,  Bull.  N.  P.  3C30t 

(2)  iMau!.  aScl  187. 

diut 
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thus  in  gecHone  Jlmuey  it  ivould  have  been  ckarly  against 
him,  for  there  he  demands  and  recovers  the  ^^rm,  and  ther^ 
fore  must  make  his  title  truly.  In  the  principal  case^  as 
the  reporter  observes^  the  jury  anight  have  found  direcdy 
against  the  plaintiff  imh  dimisU  modo  ei  Jbrmdj  and  could 
not  safely  have  found  a  general  verdict  for  him ;  bnt^  the 
jury  having  found  speciallyt  the  Court  gave  judgment  far 
the  plaintiff.  ( I ) 

In  replevin,  if  the  defaidant  avow  taking  the  cattle  as 
damage-feasant,  and  the  plaintiff  justify  for  common,  and 
aver  that  the  cattle  were  levant  and  coudiant,  on  which 
iisue  is  joined,  proof  only  for  part  ^  the  cattk  is  not 
sufficient,  for  the  issue  is  upcm  the  whole  (a).  So^  if  the  issue 
joined  between  the  parties  were,  whether  A  and  B  were 
churchwardens,  proo^  that  one  was  and  not  the  other, 
would  not  be  sufficient  (3).  So,  where  the  ddaration 
averred,  that  the  plaintiff  was  constable  of  a  particular 
parish^  and  that  he  was  assaulted  in  the  execution  of  his 
office  as  oMistable,  and  it  appeared  on  the  evidence^  that 
he  had  been  sworn  in  to  serve  for  a  whole  liberty,  of  which 
the  parish  formed  a  part,  this  was  held  to  be  a  material 
variance.  (4) 

On  a  charge  of  petit  treason,  if  the  killing  with  maKoe 
is  proved,  but  no  circumstances  of  aggravation  are  proved 
to  make  the  offence  treasonable^  the  prisoner  may  be  found 
guilty  of  the  murder.  So  on  an  indictment  for  burglary 
and  stealing  goods,  if  it  uppeBr  that  no  burg^aiy  was 
committed,  as  where  the  breaking  and  entering  were  not* 
in  the  night,  the  prisoner  may  be  found  guilty  only  of  the 
simple  larceny  (5);  so^  ona  charge  of  robbeiy,  where  the 

(x)  S.  C.  Cited  as  to  thit  point,  Com.  v.  Willett,  a  H.  BL  a»4;  z  Camph. 

Dig.  tit.  Pleader,  S.;.  314, 5;  aa  to  variancea  in  tht  proof  of 

(4)  Sloper  V,  AOeo,  a  RoO.  Ab.  706.  a  pretcription  or  amooL 
tk.  Trial,  C.  41.    S.  C.  cited  Bull  N.  (3)  BuU.  N.  P.a99. 

p.  a99.     See  also  Cooey  v.  Verden,         (4)  Goodea  v.  Wh«at]j,  x  Campk 


cited  from  MS.  in  i  Selv.  N.  P.  393 ;     N.  P.  C.  a3i. 

Griffin  V.  Bland£nd,  Cotvp.  6a ;  Brook        (5)  a  BaaCs  P.  C  5x3. 
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property  was  not  taken  from  the  person  fay  vkiemce  orlsy 
pitting  him  in  fear.  So^  on  the  trial  of  an  indictment  (or 
murder»  the  jury  may  find  the  prisoner  gailty  of  man- 
slaughter only;  for  the  principal  matter  is  the  killing,  and 
the  malice  is  only  a  circumstance  in  aggravation  (i).  And 
if  the  manner  or  means  ci  the  death  {nroved  i^;ree  in  sub- 
stance with  the  meuis  diarged  in  the  indictment,  it  will  be 
snflScient ;  as,  where  ifie  indictment  is  for  kilUng  with  a 
dagger^  and  the  evidence  prove  a  killing  with  a  staff  (a) ; 
so^  if  the  indictment  be  for  killing  with  one  sari  of  poison^ 
and  the  evidence  proves  the  killing  with  another,  such  evi- 
dence  maintmns  the  indictment,  because  tlie  proof  <rf*  the 
instrument  is  not  absolutely  necessary  to  the  proof  of  the 
£ict  itself  (2) ;  but  if  the  charge  is  for  poisoning,  and  the 
death  is  proved  to  have  been  caused  by  striking  or  starving, 
ftc,  this  ^dence  would  not  suf^rt  the  indictment  as  the 
species  of  death  in  the  one  case  is  totally  diflferent  from 
that  in  the  other.  (3) 

So»  if  the  indictnumt  charges  that  A  gave  the  mortal 
blow,  and  that  B  and  C  were  present  abetting,  &c,  but  on 
tbe  evidence  it  appears  that  B  struck,  and  that  A  and  C 
were  present  &&,  this  is  not  a  material  variance,  for  the 
stroke  is  adjudged  in  law  to  be  the  stroke  of  every 
one  of  them,  and  is  as^  strongly  the  act  of  the  others,  as 
if  they  all  three  had  held  the  weapon,  and  had  altogether 
strock  tbe  deceased  (4).  But  if  two  persons  are  indicted  as 
principals,  and  one  is  proved  to  be  only  accessary,  he  must- 
be  disdiarged  on  this  indictment  (5).  So  one  indicted  as 
accessary  before  cannot  be  convicted  upon  evidence'proviiig 
him  to  have  been  (principal  in  the  seccmd  degree)  present 
aidii^  and  abetting  at  the  foct(6).  In  Mackalley's 
case  (7),  where  the  prisoner  was  tried  for  the  murder  of  a 

(i)  Mackalley's  case,  9  Rep.  67.  b.  4  Ktf,  4%.  b.    WaUb's  caie,  i  Salk. 

Co.Lit.aSs.a.    GUb.  Ev.  153.  334. 

(179  Rep.67.a.  Gilb.Bv.z31.  i East,  (5)  G3b.£v.  231. 

P.C.341.  (fi)  Gordon's  case,  i  East,  P.  C. 

(3)  lb.  and  %  Inst.  319.  35*- 

(4)  Mackalley's  case,  9 Rep.  67.  b.  (7)  9  Rep.  61.  b.  67.  s.  68.  a. 
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serjeunt  at  mtfce  in  London,  the  indictment  charged,  tiiat 
the  sheriff  made  a  precept  to  the  seijeant  for  the  arrest, 
and  it  appeared  iipoti  the  evidence,  that  there  was  no 
Bitch  precept,  but  that  the  seijeant  made  the  arrest  ex 
of&cio  at  the  plaintiff's  request  on  the  entry  of  the  plaint, 
according  to  the  custom  of  the  city ;  and  all  the  judges  held, 
that  the  yariance  between  the  indictment  and  the  evid^ice 
was  not  material,  because  the  warrant  to  arrest  was  only  a 
circumstance,  and  the  substance  of  the  matter  had  been 
found,  which  was,  that  the  prisoner  killed  an  officer  in  the 
lawful  execution  of  legal  process.  The  Judges  were  also 
of  opinion,  that  the  indictment  might  have  been  genera!, 
(that  the  prisoner  feloniously  and  of  his  malice  prepense- 
killed,  &c.)  and  that  the  special  matter  might  have  been 
given  in  evidence;  and  since  the  indictment  in  the  prin- 
cipal case  contained  such  an  averment,  they  held  that  the 
diarge  of  murder  had  been  proved,  notwithstanding  that' 
the  special  matter  given  in  evidence  might  vary  in  sub- 
stance fix>m  the  special  matter  contained  in  the  indictment 

Avermeno  A  great  variety  of  cases  occur  in  the  books  with  respect 
mattf  iah'  ^  ^^  necessity  of  proving  averments  in  pleadings.  Imma- 
terial averments  need  not  be  proved ;  but  because  an  aver- 
ment might  have  been  unnecessary,  it  will  not  thereibre 
follow  that  it  is  immaterial  (i)«  TUe  general  rule  on  this 
subject  is,  that  if  the  whole  of  an  averment  may  be  struck 
out  without  destroying  the  plaintrfTs  right  of  action,  it  will 
not  be  necessary  to  prove  it;  but  it  is  otiierwise,  if  the  whole 
cannot  be  struck  out  without  getting  rid  of  a  part  essential 
to  the  cause  of  action;  for  thoi^  though  the  averment  be 
inore  particular  tlian  it  need  have  been,  the  whole  must 
be  proved,  or  tlie  plaintiff  cannot  recover  (2).  lliqs  in 
the  case  of  Bristow  v.  Wright  (3),  which  was  an  action 
against  the  sheriff  for  taking  the  lodger's  goods  without 

(i)  I  Maul  &  Set  404.     Cravley  (2)  By  Lawrence,  J.  in  Willuason 

V.  Blewett,  iz  Mod,  I27»    Sivagt  q.  t.  -v.  Allison,  a  Kast,  45a.' 

V.Smith,  2  Blac. Rep.  1191.     Turner  (3)20004.664.    SceiT.  R.  496; 

v.£yles^3B<».&Pul456.  S^a»t,4jo,);  8  East,  9. 

Icav-s 


Sect.  5.]    Tlie  Substance  of  Issue  proved.  159 

leaving  a  year's  xenty  the  declaration  stated  same  particuUM 
of  the  demise  rekuive  to  the  time  of  payment  of  rent,  which 
were  negatived  by  the  evidence^  and  the  Court  held  that 
the  variance  was  fatal.      There,  it  was  necessary  for  the 
plaintiff,  in  order  to  shew  that  he  was  landlord,  to  set  forth 
a  contract  between  himself  and  the  tenant,  and  no  part  of 
the  contract  alleged  could  be  struck  out,  because  it  was  in 
its  nature  entire,  though  it  was  admitted  that  the  part  of 
the  contract  relating  to  the  time  of  payment  need  not  have 
been  averred.     And  the  case  of  Williamson  v.  Allison  (i) 
illustrates  the  other  part  of  the  rule,  namely,  tliat  where  an 
averment  may  be  struck  out,  it  need  not  be  proved.    That 
was  an  action  on  the  case  in  tort  for  the  breach  of  a  war^ 
ranty  in  selling  goods  unfit  for  sale,  and  the  declaration 
av^nred,  that  the  defendant  knew  the  goods  to  be  in  an  unfit 
state,  of  which  fact  tliere  was  no  evidence  at  the  trial,  but 
the  Court  held  that  such  proof  was'  unnecessary,  for  if  the 
whole  averment  respecting  the  defendant's  knowledge  of 
the  unfitness  for  sale  were  struck  out,  the  declaration  would 
still  be  sufficieut  to  entitle  the  plaintiff  to  recover  upon  the 
breach  of  the  warranty  proved. 

The  same  rule  is  applicable  to  averments  in  an  indict* 
ment*  If  an  averment  may  be  entirely  omitted,  without 
affiscting  the  clu^'ge  against  the  prisoner  and  without  de* 
triment  to  the  indictment,  it  will  be  considered  as  surplu- 
sage, and  may  be  disregarded  in  evidence.  Thps,  where 
the  prisoner  was  charged  with  a  robbery  Tiear  the  highway^ 
and  the  robbery  was  proved,  but  not  near  the  highway  (2), 
BOf  where  the  robbery  was  averred  to  have  been  committed 
in  the  house  of  a  certain  person  named,  and  the  name  of  the 
owner  was  not  proved  (3),  so^  where  the  ofience  of  arson 
was  stated  in  the  indictment  to  have  been  committed  in  the 
nighMimef  and  was  proved  not  to  have  been  in  the  night- 
time (4) ;  in  these  cases,  all  the  judges  were  of  opinion,  that 

(0  lEast,  446.      Sea  alsoPeppin  (3)  Pye's  case,  Johnstone's  case,  ib. 

?.  Solomon,  5  T.  R.  496.  (4)    Minion*s  case,  a  East,  P.  C. 

{i)  War(Ue*icase,2£ast,P.C.785*      102U 
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the  ocmvicticms  were  proper,  and  the  prisoners  were  ousted 
of  the  benefit  of  clergy.  But  where  the  ayerment  in  the 
indictment  is  sensible  and  material,  it  ought  to  be  regulariy 
proved ;  as,  where  the  prisoner  was  indicted  for  a  bui^glary 
in  the  house  of  J.  D.  with  intent  to  steal  the  goods  of  J.  W^ 
and  it  appeared  in  evidence  that  no  such  person  had  any 
goods  in  the  house^  but  that  the  name  J.  W.  was  put  by 
mistake  for  J.  D.  (i),  the  judges  held,  that  it  was  material 
to  state  truly  the  property  of  the  goods,  and  on  account  of 
this  variance  the  prisoner  was  acquitted. 


Variance  in 
pi  oof  of 


Where  the  action  is  brought  upon  a  coniraetf  the  con* 
tract  ought  to  be  stated  correctly,  and  proved  as  laid ;  and 
if  any  part  of  the  contract  proved  vary  materiaDy  from 
that  stated  in  the  pleadings,  the  whole  foundation  of  th« 
action  fails,  since  the  contract  is  entire  and  indivisible  (2). 
If  the  contract,  therefore,  for  the  breach   of  which  the 
action  is  brought,  was  in  the  alternative  at  the  option  of - 
the  defendant,  (as  to  deliver  such  or  such  a  quantity  of  goods 
at  one  time,  and  the  remainder  at  another,)  it  ought  to  be 
so  stated,  for  if  the  declaration  states  an  absolute  contract^ 
and  the  proof  is  of  a  contract  in  the  alternative,  the  plaintiff 
cannot  recover,  although  the  defendant  may  have  deter- 
mined his  option  (3).     It  will  not  be  necessary  for  the 
plaintiff  to  state  all  the  several  parts  of  a  contract,  which 
consists  of  distinct  and  collateral  provisions;  but  it  is  suf^ 
ficient  to  state  so  much  of  the  contract,  as  contains  the 
entire  consideration  for  the  act  and  the  entire  act  to  be 
done  in  virtue  of  such  consideration,  including  the  tim^ 


Slenkt't  cue,  i  East,  P.  C.  514. 
I  T.  IL  040;  3  T. R.645.  See 
Briftoir  v.  bright,  l  Doug.  664,  (ni- 
prif  ^  X58.,  8.C. ;)  Carible  r.  Trean, 
Cowp.  671 ;  DuntoQ  ¥.  Tuthan,  died 
3  T.  R.  67 ;  Littler  v.  HoUaod,  3  T.  R. 
590;  Hoddn  ▼.Cooke,  4T.R.314; 
Leery  ▼.  Ooorfton,  4  T.  R.  687 ;  White 
r,  Wibon,  %  Bos.  &  PuL  zi6;  Penny 
¥.  Porter,  a  East,  S;  WeaU  ▼.  King, 
XX  Bast, 45s;  Brown  v.Sayce,  4Taum. 

16 


310 ;  Pool  r.  Court,  4  Tatm^  700 ;  Co- 
hen r.  Hannam,  5  Taunt  101.  Seo 
ako  Whitwell  v.  Bemiet,  3  Bos  &  Pul. 
559,  Gordon  r.  Aurtin,  4T.R.  61 1» 
Rocbe  V.  Campbell,  3  Canipb.N.  P.  C. 
ft47,  Hodge  v.  Fillb,  3  Campb.  463, 
which  are  caaea  00  pronuaioiry  qomb  or 
bills  of  eichaqge. 

(3)  Penny  v.  Porter,  ft  East,  s ;  and 
see  a  East,  134;  Cooke  v.  Munstone, 
iBos.&PuLN.R.3ji. 
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manner,  and  other  drcumstances  of  its  p«rfiirmanee(t)«  " 
Thus  if  there  is  a  provision  in  the  contract  to  discharge  the 
party  from  aU  liability,  in  case  a  particular  condition  is  not 
complied  with,  it  ought  to  be  set  out  and  strictly  proved ; 
but  it  is  otherwise,  where  the  provision  respeets  only  the 
liquidation  of  damages  on  a  breach  of  the  contract ;  such 
a  provision  need  not  be  stated  in  the  pleadings  ( i  )^  Sdj  in 
an  action  on  the  case  upon  the  warranty  of  a  horse,  if  the 
plaintiff  states  truly  the  whole  of  the  cdiisideration  for  the 
promise  of  the  defendant,  (which,  in  the  case  referred  to, 
was  the  redelivery  of  the  horse  to  the  defendant,)  and  then 
states  truly  the  substantive  parts  of  the  warranty,  of  the 
breach  of  which  he  complains,  this  will  besuffident,  without 
averring  other  pacrts  of  the  warranty  which  are  entirely 
collateral  and  irrelevant  to  those  stated  (2).  In  the  late 
case  of  Gladstone  v.  Neale  (3),  the  contract  stated  was  for 
the  purchase  of  a  certain  quantity  of  goods,  ('^  to  wit,  eight 
tons,'')  and  the  contract  proved  was  for  the  purdiase  of 
<<  about  8  tons,''  the  exact  amount  not  being  known  at  the 
time  of  making  the  contract,  but  being  ascertained  before 
the  action  was  brought;  and  it  was  determined  at  the  trial, 
and  afterwards  by  the  Court  of  King's  Bench,  that  the  vari- 
ance was  not  materiaL 

In  all  cases  of  joint  contracts,  in  writing  or  by  parol,  or 
ex  quad  coniractUy  and  in  all  cases  of  joint  obligations,  it 
seems  now  to  be  settled;  that,  if  one  only  be  sued,  he  must 
plead  the  matter  in  abatement,  and  cannot  take  advantage 
of  it  afterwards  upon  any  other  plea  or  in  arrest  of  judg^ 
ment,  or  give  it  in  evidence.  Thus  in  an  action  against 
the  defendant  as  drawer  of  a  bill  of  exchange,  who  pleaded 
non  assumpsit,  and  it  appeared  in  evidence  at  the  trial,  that 
the  bill  was  drawn  by  the  defendant  and  another  jointly ; 
on  a  motion  to  set  aside  the  verdict,  (which  had  been 
found  for  the  plaintiff,)  upon  the  ground  of  this  supposed  va» 

(i )  Clarke  v.  Gray,  6  East,  564. 9 1         W  ^^^*  ^-  Sheward,  8  East,  7. 
aod  lee  supra,  p.  144*  S.  C.  (3}  K  E»t,  410. 
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nanG€^  liie  Court  of  Excbcfuer  were  clearly  of  ojpimou^ 
diat  there  was  no  variance  between  the  bill  of  exchange 
prered  and  that  which  was  declared  upon(i).  The  aame 
rukt  holds,  when  the  action  ia  brought  against  one  of  seve- 
nd  partners;  the  defendant  must  plead  in  abatement,  and 
cannot  give  the  partnership  in  evidence  under  the  general 
Wie(2}.  Formerly,  a  different  rule  was  adopted,  on  the 
gf!pund  of  a  supposed  variance  (3).  But  with  req)ect  to 
ibe pofiy  smngf  the  rule  is  still  the  same;  namely,  that  if 
an  action  of  assumpsit  is  brought  by  one  only  of  several 
persons,  who  ought  to  join,  the  defendant  may  take  advan- 
tage of  it  upon  non  assumpsit.  (4) 


Varitnce  in 
proof  01 


Where  a  deed  is  declared  u)K>n,  and  it  a{^>ears  on  com- 
paring and  reading  the  record  with  the  instrument  produced, 
that  some  of  the  words  stated  in  the  pleadings  as  descrip- 
live  of  the  deed,  (and  which  cannot  be  rejected  as  suiv 
plusage,)  vary  from  the  deed,  the  variance  will  be  fatal  (5); 
and  though  some  parts  of  the  deed,  which  the  declaration 
purports  to  set  out  at  length,  need  not  have  been  stated 
at  all,  or  mi^t  have  been  stated  shortly  according  to  their 
legjBl  effect  and  operation  (6),  yet  if  they  are  set  out  at 
length,  they  ought  to  be  proved  as  laid^  and  in  case  of  a 
variance  the  plaintiff  must  fail. 


▼atiince 
in  proof  of 
neori. 


A  similar  txAe  has  been  laid  down,  where  a  record  is  re- 
ferred to  in  the  pleadings.  If  the  allegation  is  descriptive 
of  the  record^  it  oi^ht  to  be  strictly  and  literally  proved  a^ 
laid.  Thus,  in  the  case  of  Green  v.  Rennett  (7),  where  a 
writ  was  described  in  terms,  when  sued  out  and  when  re- 


(i)  Evons  V.  Lewis,  17941  MS.  one, 
TCforttd  in  Ms.  Seryc.  Wiiliami's  «4ic 
of  Saund.  x  V.  291.  d.  See  alto  Ger- 
main  ▼.  Frederick,  MS.  cate,  id.  and 

{!)  Rice  ▼.  Shute,  5  Burr.  a6iz. 
*AMMNt  V.  Smkh,  a  Black.  947. 

(3^  Boson  V.  Sandford,  iSalk.  440. 

(4)  1  Str.  820.  Grahan  v.  Robert- 
son, ft  1\  R.  %l%i  ixA  set  X  Saund. 
d9X.  f.  note. 


(5)  Pitt  r.  Oreen,  9  East,  iW*; 
Bo«ndk«h  r.  Mairley,  i  Caspk*  t^s* 

(6)  Dundaia  v.  Lord  Weymouth, 
Cowp.  665 ;  Price  ▼.  Fletcher,  Cowp. 
7A7 ;  Roulsum  v.  (  Urke,  a  H.  BI.  563. 

(7)  X  T.  R.  6j6 ;  9  Eaat,  161,  X63. 
■rovii  V.  laoohe,  ft  £^  N.  P.  C.  7ftd. 
R.  V.  Taylor,  x  Campb.  N.  P.  C  404. 
See  also  Com.  Dig.  tic  Record,  (C), 
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tamable,  and  on  the  production  of  the  writ  itself  it  a^ppeafid . 
to  be  returnable  on  a  difierent  day  from  that  stated  in  the^ 
declaration,  the  Court  held  that  the  variance  was  fatal, 
though  the  day  of  the  return  was  laid  under /a  *  yidelicet.. 
The  return«^y  was  material  in  that  case^  because  it  was. 
part  of  the  description  of  the  writ  stated,  which  could  only 
be  proved  by  a  writ  returnable  on  the  same  day*  But 
where  the  pleadings  do  not  undertake  to  set  out  the  tenor 
of  the  record,  and  the  substance  only  of  the  record  is  stated^, 
there  a  variance  between  the  allegation  and  the  record  will 
not  be  fatal,  and  it  will  be  su£Bcient  if  the  allegation  is 
substantially  proved.  Thus  in  the  case  of  the  King  v* 
Lookup,  on  a  prosecution  for  peijnry,  where  the  objection, 
was,  that  the  indictment  stated  a  bill  in  Chancery  to.be  di*. 
rected  to  Robert  Lord  Henley,  &c.,  and  it  appeared  in 
evidence  to  have  been  directed  to  Sir  Robert  Henley, 
Knight,  &c.,  the  Court  over-ruled  the  objection,  and  held 
it  to  be  sufficient,  that  the  complainant  had  preferred  a  bill 
before  the  person  who  held  the  great  seal,  by  fdiidiever 
title  he  was  styled (i)«  So  in  the  late  case  of  Purcelt 
V*  Macnamara  (2),  in  an  action  for  a  malicious  prosecu- 

(z)  R.  v.  Lonkuis  cit  i  T.  R.  S40,         (2)  9  E4St,X57.    S««  also  Plili|s  v. 
9Eist,z63.    See  also  R.  V.  Payne,  cic.      Bacon,  9£att,i98. 
9  East,  153. 


*  "Where  the  draimstance  averred  in  the  pleadings,  (as  of  a  particular  sum  or  Effect  of 

day,]  is  material,  the  addition  of  a  v'M'icet  will  not  render  the  averment  imma-'  videlicett 

ceskl,  (Orimnraod  "v.  Banrit,  6T.  R.  460f  3) ;  though  the  omission  of  a  videficef 

may  im  time  ca»*»  naka  an  avetinent  nateiial,  which  wouU  not  •therwisa  W  SA 

(Symmona  v.  Knox,  3  T.  R.  65, 8.)    If  thertfore  the  day  laid  in  the  declaration 

be  material,  it  must  be  proved,  notwithstanding  that  it  is  laid  under  a  videlicet. 

It  it  by  no  means  genenlly  tnia  that  the  omission  of  a  videlicet  will  make  it  ne-' 

cessiry  to  proae  the  paiticiilar  torn  or  day,  Ice.  strictly  u  l«id«    Soma  caaaa  hav« 

been  already  mentioned,  where  a  variance  ill  the  proof  of  such  circunsitanca^ 

has  been  adjudged  to  be  immaterial.    (Vid.  supri,  p.  i6t.)     It  will  bo  suffident  u> 

add  one  other  example.    On  an  indictment  for  stealing  godds  in   a  dwelling. 

bouse  under  the  statute  \%  Ann-  Sc*  t.  c.  7.,  it  is  not  necessary  to  prove  that  the 

goods  w«e  of  greater  value  than  40s.«'  though  that  may  bar  averred  in  thf  lAdict' 

mem  without  a  videlicet.    And  sea  R.  v.  Burden,  x  Ld.  Raym.  149.    R.  v.  OiU« 

ham,  6  T.  R.  265.    (MnaaiV,  PUlips,  3  T.  R.  643.  and  i  Campb.  a3i« 
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tkniy  where  the  allegation  was,  that  the  defendant  prose- 
cuted an  indictment  against  the  plaintifl^  until  afterwards, 
sc.  on  a  certain  day  named,  the  plaintiff  was  in  due  manner 
acquitted,  &c ;  and  to  prove  this  allegation  the  record  of 
acquittal  was  produced,  which  shewed  that  the  acquittal 
was  on  another  day,  the  Court  held  that  the  rariance  was 
not  material,  and  diat  the  averment  had  been  substantially 
proved.  Here  the  day  was  not  alleged  as  part  of  the  de- 
scription of  the  record;  1>ut  the  substance  of  the  allegation 
was,  that  the  plaintiff  had  been  acquitted  on  the  prosecu- 
tion. And  '*  it  was  no  more  necessary,"  said  Mr.  Justice 
Lawrence,  ^^  to  prove  the  precise  day  of  the  acquittal  a8 
hud  in  the  declaration,  than  it  is,  upon  an  indictmoit  for 
murder  or  in  a  declaration  upon  promises,  to  prove  the 
precise  day,  as  laid,  of  committing  the  murder  or  of  making 
the  promise."  In  this  respect,  it  cannot  be  material,  whe- 
ther proof  Is  by  matter  of  record  or  by  parol.  If,  indeed, 
the  declaration  had  proceeded  to  state  that  the  acquittal 
was  on  a  certain  day  as  appears  by  ike  record,  that  might 
have  been  considered  as  descriptive  of  the  record,  and  then 
the  variance  would  have  been  fatal,  (i) 

Variant  In  It  is  a  rule  in  pleading,  that  every  material  fact  which  is 
issuable  and  triable,  must  be  averred  to  have  happened  at  a 
certain  time  (2).  However  it  will  not  generally  be  neces- 
sary to  prove  the  time  precisely  as  laid,  unless  that  parti- 
cular time  is  material.  Thus  in  an  action  on  a  promissory 
Bote^  where  the  declaration  states  that  the  defendant  on 
such  a  day  made,  &c.,  proof  that  he  made  his  promissory 
note  on  a  diflferent  day  would  be  sufficient.  So  in  an  ac- 
tion for  assault,  battery,  taking  of  goods,  &c.,  where  the 
defendant  pleads  the  genoal  issue^  the  plaintiff  will  not  be 
confined  to  the  day  stated  in  the  declaration,  but  may  prove 
the  assault,  &c.  on  any  other  day  before  the  commencement 

(1)  pEasc,  t6t.    And  tee  Turner     Wood,  4TjttiiL  13.    Cora.  Dig.  tit. 
V.  £yUs,  3  Bos.  ft  Pul.  456,      Wigley     Record,  (C). 
V.  Joiies,  ^£ait,  440.     Readihew  ▼.         («)  5T.IU6ao. 

of 
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of  ihe  action  (i)«  If  the  defendant  jostifies  by  son  assauk 
on  the  same  day,  and  the  plaintiff  traverses  the  cause  of 
justification,  and  at  the  trial  the  defendant  proves  the  tres- 
pass on  the  same  day^  there  tlie  plaintiff  cantiot  give  evi- 
dence of  an  assault  on  another  day  (2).  And  though  the 
defendant  should  prove  the  assault  of  the  plaintiff  on  an- 
other day,  yet  the  plaintiff,  after  having  made  such  a 
traverse,  cannot  prove  another  assault  on  a  di&rent 
day.  (3) 


With  respect  to  variances  in  the  place  laid  in  the  decia-  Varitna  in 
ration :   It  has  been  held,  in  an  action  for  non-residence, 
where  the  parish  was  described  as  St.  Eihdburg^  and  proved 
to  be  &.  EthelburgOj  that  the  variance  was  fatal  (4) :  so,  in 
an  action  of  cgectment,  where  the  premises  were  described 
as  situate  in  the  united  parishes  of  A  and  JB,  but  were 
proved  to  be  in  ike  pari  A  of  Ay  and  the  two  parishes  were 
united  only  for  the  single  purpose  of  maintaining  the 
poor  (5).     But  where  the  premises  were  described  as  Ijing 
in  the  parish  of  A  and  J9,  and  it  appeared  in  evidence 
that  part  lay  in  A  and  part  in  B,  but  that  there  was  no 
such  parish  as  the  parish  of  A  and  J9,  the  Court  held,  that 
the  ^iford  parish  was  mere  surplusage,  and  that  the  plaintiff 
was  entitled  to  recover  the  lands  in  B  as  well  as  in  A  (6). 
80,  where  the  premises  were  laid  to  be  in  the  parish  of 
Famhamy  and  were  proved  to  be  in  the  parish  of  Famham 
Royal,  but  it  did  not  appear  that  there  were  two  FamhamSf 
the  Court  held  that  the  variance  was  immaterial  (7) ;  so 
also^  in  an  action  for  use  and  occupation,  where  the  premises 
were  proved  to  lie  in  the  parish  of  Si.  Mary  Lambeth^  but 


(«)  Co.Lit.  i8l,t,K  ft  Roll  Ab. 
687, 689.  tit.  Verdict^  (N).  Com.  Pig. 
^tit.  PlfiaJer.  (S.  I  ft). 

(ft)  Downes  v.  Skrymsher,  Brown]. 
233  S  1  RolL  Ab.  687. 1  30,  S.  C. 

(3)  ft  RoQ.  Ab.  68c,  tit.  Evidence* 
(C),  Art.  3.  ThorntoQ  ▼.  Lvster, 
Cra  Car.  514,  cutiri^  (Jones  J.  doubt- 
tD|),  RuU.  Ab.  lb.  See  ft  Sauod,  5. 
noes,  3. 


(4)  Wdson  q,  t.  ¥.  Gilbert,  %  Bq%.  ft 
PulaSi. 

(5)  Goodtitle  dem.  Piment  v.  Lam* 
miman,  1  Cunpb.  274. 

(6)  Goodtitle  dem.  Bremridse  r« 
Walter,  4  Taunt.  671*  The  case  of 
Wilson  V.  Clark,  therefore,  (x  Cap.N. 
P.  C.  ft73.), teems  doubtful. 

(7)  Doe  deoou  Toilet  r.  Salteri 
13  East,  9. 
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were  described  in  the  declaration  as  in  the  parish  ofLam^ 
beth,  which  last  was  the  name  generally  known  (i).  And 
this  has  over*ruled  an  older  case,  where  a  variance  between 
the  parish  of  Chelsea  and  the  parish  of  St.  Luke^s  Chelsea 
was  held  at  nisi  prius  to  be  fatal  {2).  In  an  action  for  nse 
and  occupation,  although  it  is  not  necessary  to  describe 
where  the  premises  lie  (3)9  yet  if  they  are  described  in  the 
declaration  as  situate  in  a  certain  parish^  and  are  proved  to 
be  in  a  different  parish,  the  plaintiff  cannot  recover  (4). 
Where  the  parish  or  place  mentioned  is  mere  matter  of 
venue,  and  not  of  local  description,  (as,  in  an  action  for  a 
nusance  defamatory, to  the  plaintiff's  character,  where  the 
declaration  stated,  tliat  the  defendant  erected  the  nusance, 
complained  of,  in  the  parish  of  Ai  in  a  street  adjoining  to 
the  plaintiff's  house,  &c.)  the  actual  situation  of  the  house 
is  immaterial,  and  the  plaintiff  may  recover,  though  it 
should  be  proved  that  there  is  no  such  parish.  (5) 

.  The  same  rule,  which  has  been  laid  down  with  respeot  to 
civil  actions^  applies  also  to  the  case  of  an  indictment ;  on 
the  trial  of  whidi,  it  will  be  sufficient  to  shew,  that  the 
offence  was  committed  in  some  place  within  the  comity  or 
other  division ;  and  it  seems  to  be  agreed,  sajrs  Mr.  $eijt. 
Hawkins  (6),  that  a  mistake  of  the  place  in  which  an  oflfence 
is  laid  will  not  be  material  upon  the  evidence  on  *'  not 
guilty"  pleaded,  if  the  fiict  be  proved  at  some  other  place 
in  the  same  county.  Where  a  felony  is  stated  to  have 
been  committed  at  a  certain  place  named  in  the  indictment, 
and  there  is  no  such  place  in  the  county,  the  indictment  is 
void. (7) 

(i)  Kinland  v.  PouiMett,  i  Taunt.  (5)  Jcflferies  t.  Duncombe,  xi  Sast, 

570«  azO;  zCampb.  3,  S.  C. 

(i)  And  lee  3  Taunt.  140.  (6)  B.  %.  ch.  aj.  s.  S4. 

(3)  King  V.  Fraser»  6 East,  34S.  (7)  St.  |8  Hen.  vi.  c.  %%.     Havk. 

(4)  Guest  V.  CaumoQt,  3  Caoipb.  ib.     See  the  case  of  Goodtitle  deno. 
^35*  Bromridge  v.  Walter,  #v/r^  p.  z  6s. 
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That  tie  best  Evidence  is  to  be  produced^ 'which  tie  Nature  ^f 

the  Case  admiiu 

.  The  next  general  rule  is,  that  the  best  evidence  must  be 
given  of  which  the  nature  of  the  thing  is  capable  (i).  The 
true  meaning  of  this  rule  is,  not,  that  courts  of  law  require 
the  strongest  possible  assurance  of  the  matter  in  question^ 
but  that  no  evidence  shall  be  given,  which,  from  the  nature 
of  the  thing,  supposes  still  greater  evidence  behind  in  the 
party's  possession  or  power;  for,  such  evidence  is  altogether 
Insufficient,  and  proves  nothing,  but  carries  with  it  a  pro- 
sumption  contrary  to  the  intention  for  which  it  is  produced. 
Thus,  if  a  party  offer  a  copy  of  a  deed  or  will,  where  he  is 
able  to  produce  the  original,  this  raises  a  presumption, 
that  there  is  something  in  the  deed  or  will,  which,  if  pro- 
duced, would  make  against  the  party;  and  therefore  the 
copy  in  such  a  case  is  not  evidence.  But,  if  he  prove  the 
original  deed  or  will  to  be  in  the  hands  of  the  adverse 
party,  to  whom  he  has  given  notice  to  produce  it,  or  that 
the  original  has  been  destroyed  without  his  default,  no  such 
presumption  can  reasonably  be  made^  and  a  copy  will  be 
admitted,  because  then  such  copy  is  the  best  evidence  that 
can  be  produced  (2).  For  the  same  reason  parol  evidence 
is  not  admissible  to  prove  the  contents  of  a  licence  from 
the  crown,  though  the  licence  is  los^  because  there  must 
be  some  register  of  it  at  the  secretary  of  state's  office,  and 
that  register  would  be  better  than  parol  evidence.  (3) 

Hiis  principle  is  strongly  illustrated  by  a  late  case  (4% 
where  the  question  was,  whether  the  defendants  had  put  on 
board  the  ptaintiflTs  ship  some  articles  of  a  combustible 


fx)  Gilh. £¥.!).    Bull  N.  P. 293-  (3)  RUn<l  v.  WUkinton,  aTwiot. 

(a)  Gilt,  £«.  13.    JiulLafj.    G«-  a37- 
BOB!  V.  Swift,  X  Taunt.  J07.  (4]  WilliaRis  v.  Em(  India  Cooipsof • 
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and  dangerous  kind,  without  giving  due  notice  of  their  Da« 
ture.  It  appeared  in  evidence  at  the  trials  that  the  goods 
were  delivered  by  the  officer  of  the  defendants,  with  a 
written  order  to  the  plaintiff*  to  receive  them,  in  which 
.order  nothing  was  said  as  to  their  nature,  that  they  were 
received  by  the  chief  mate  of  the  plaintiff^'s  ship,  who  had 
since  died,  and  that  no  other  person  was  present  at  the  time 
of  the  delivery.  It  was  further  proved,  by  the  captain  of 
the  diip  and  the  second  mate,  that  no  communication  had 
been  made  to  cither  of  them,  nor,  as  far  as  they  knew,  to 
any  other  person  on  board.  Upon  this  evidence,  the  plain- 
tif]^  who  had  to  prove  the  negative,  was  nonsuited,  on  the 
ground,  that  he  had  not  given  the  best  evidence  of  the  want 
of  notice,  which  it  was  in  his  power  to  produce,  by  calling 
the  company's  officer,  who  delivered  the  articles  on  board. 
And  the  nonsuit  was  afterwards  affirmed  by  the  Court  of 
King's  Bench.  "  The  best  evidence,  (said  Lord  EUen- 
borough  in  delivering  the  opinion  of  the  Court,)  should, 
have  been  given,  of  which  the  nature  of  the  case  was 
capable.  The  best  evidence  was  to  have  been  had,  by 
calling,  in  the  first  instance,  upon  the  persons  immediately 
and  officially  employed  in  the  delivering  and  in  the  receive 
Dg  of  the  goods  on  board,  who  appear  in  this  case  to  have 
been  the  first  mate,  on  the  one  side,  and  the  military  con- 
ductor the  defendant's  officer,  on  the  other ;  and  though 
the  one  of  these  persons,  the  mate,  was  dead,  that  did  not 
warrant  the  plaintiff  in  resorting  to  an  inferior  and  second- 
ary species  of  testimony,  (namely  the  presumption  and  in- 
fprence  arising  from  a  non-communication  to  the  other 
persons  on  board,)  as  long  as  the  militaiy  conductor,  the 
other  living  witness,  immediately  and  primarily  concerned 
in  the  transaction  of  shipping  the  goods  on  board,  could 
be  resorted  to;  and  no  impossibility  of  resorting  td  this 
evidence,  the  proper  and  primary  evidence  on  the  subject, 
is  suggested  to  exist  in  this  case." 

It  has  been  already  observed,  that,  although  the  best 
evidence  is  to  be^vea  which  the  nature  of  the  case  admits 

yet 
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yet  the  stroDgest  possihle  assurance  of  a  fact  is  not  requirecL 
If  a  deed,  for  example,  is  attested  by  several  subscribing 
witnesses,  the  executipn  may  be  proved  by  one  of  them ;  or, 
if  none  of  those  witnesses  can  be  produced,  proof  of  the 
signature  of  one  witness  will  be  sufficient;  for  the  proof  is, 
as  fiir  as  it  goes,  complete,  and  not  inferior,  in  its  kind,  to 
any  that  can  be  produced ;  nor,  can  it  be  inferred,  merely 
from  the  absence  of  further  proof  of  the  same  kind,  that 
such  additional  proof  would  be  inconsistent  with  that  al- 
ready produced     So^  to  prove  the  plaintiff's  demand  satis- 
fied, the  defendant  may  give  evidence  of  an  admission  by 
the  plaintiff  to  that  efiect,  though  it  should  appear  that  the 
plaintiff  also  signed  a  receipt,  and  it  may  be  said  the  receipt 
would  be  more  satis&ctory  proof  ( i  )•    And,  Where  an  agent 
for  the  pluintiff  made  a  verbal  agreement  with  the  defend- 
ant, and  afterwards  put  it  down  in  writings  which  was  not 
signed,  by  the  parties,  as  a  memorandum  to  assist  his  re* 
oollectioQ,  such  writing  is  not  the  best  evidence,  nor  indeed 
any  evidence  of  the  agreement,  thou^  it  may  be  used  by 
the  agent  for  the  purpose  of  refreshing  his  memory  ( 2 1. 
So,  if  parol  evidence  should  be  offered  to  prove  a  tenancy,  it 
is  no  objection  that  there  is  some  written  agreement  relative 
to  the  holding,  unless  it  should  appear  tliat  the  agreement 
^as  between  the  landlord  and  tenant,  and  that  it  continued 
in  force  to  the  very  time,  to  which  the  parol  evidence  ap- 
plies (3).     And  in  a  great  variety  of  cases,  which  have  been 
before  mentioned,  primi facie  or  presumptive  proof  is  ad- 
missible,, although  perhaps  stronger  evidence  might  have 
been  produced. 

Upon  the  same  principle,  it  will  not  be  necessary  to  call 
the  supposed  writer  of  an  instrument,  for  the  purpose  of 
proving  or  disproving  his  hand-writing ;  but  the  evidence 
of  persons  well  acquainted  with  the  character  of  his  writing 

(i)  Jacob  V.  Lindsay,  I  East,  46a  (3)  Doe  d.  Wood  ?.Morrif,  z»£an, 

Smith  V.  Young,  1  Campb.  459.  337.  Doe  r.  Peancn,  1%  East,  139.  a. 

(2)  D^liion  V.  Stark,  4  £•]>  N.  P.  C. 
963.    1  £a<t,  460. 
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will  be  sufficient.  Such  evidence  is  not,  in  its  nature^  in- 
ferior or  secondary ;  and  though  it  may  generally  be  true, 
that  a  writa*  is  best  acquainted,  with  his  own  hand-writing, 
yet  his  knowledge  is  acquired  precisely  by  the  same  means 
as  theknowledgeof  other  persons,  who  have  been  in  the 
habit  of  seeing  him  write,  and  difiers  not  so  much  in  kind 
as  in  degree.  The  testimony  of  such  persons,  therefore^  is 
not  of  an  inferior  or  secondary  species ;  nor  does  it  give  any 
reason  to  suspect,  as  in  the  case  where  primary  evidence  is 
withheld,  that  the  fact  to  which  they  speak  is  not  true..  It 
fs  the  common  practice  to  receive  such  testimony  in  ordi* 
nary  cases ;  and,  in  prosecutions  for  capital  offences,  it  must 
be  equally  admissible.  On  a. prosecution  for  the  forgery  of 
a  bank  note  (i),  therefore,  Mr.  Justice  Le  Blanc  held  that 
the  signature  in  the  name  of  the  cashier  of  the  bank  might 
be  disproved  by  any  othar  person,  m4io  was  acquainted  wiA 
his  hand-writing,  though  the  cashier  himself  was  not  an 
incompetent  witness.  (2) 

The  rule,  which  requires  the  best  evidence  to  be  pro« 
duced,  is  dispensed  with  in  some  particular  cases. 

First,  where  it  is  necessary  to  prove  an  entry  in  a  public 
book,  the  original  need  not  be  shewn  ;  but,  for  the  convex 
nience  of  the  public,  a  sworn  copy  will  be  admitted.  (3) 

Secondly,  in  the  case  of  all  peace-officers,  justices  of  the 
peace,  constables,  &c,  it  is  sufficient  to  prove  that  they 
acted  in  these  characters,  without  producing  their  appoint- 
ments (4).  And  in  the  case  of  officers  of  any  branch  of  the 
revenue,  where'lhe  question  is  whether  they  are  such,  proof 
of  being  reputed  to  be  so,  or  of  having  exercised  the  office, 

(x)   Hughei't  case,  i8m,   «  Bast,  (5)  See  part  1.  cb.6.  o^/v^ar.     . 

P.  C.  X002 ;   M'Guire's  case,    1801,  (4)  By  Buller  J.  in  Berryman  v.  Wise, 

8.P,  ib.    Contra,  Smith's  caie.  1768,  4  T«  R.  ^66.    By  the  opinion  of  all 

%  East,  p.  C.  xooo.    See  ^m/.   as  to  the  judges  io  the  case  of  the  GoHens 

proof  of  hand-wrhnag.  tried  for  murder  in  1 789,  Leach  Cr.  C. 

(1)   Newlaad*!  case,  »£ast,  P.C.  J85. 
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k  good  evidence  of  the  fact,  on  any  indictment,  informa- 
tion, action,  or  prosecution  whatsoever  (i).  So^  on  an  ini 
dictment  for  perjury  committed  by  the  defendant  before  a 
surrogate  in  an  ecclesiastical  court,  proof  that  the  person, 
who  administered  the  oath,  acted  as  surrogate^  has  been 
held  to  be  sufficient  primd  facie  evidence  of  his  iqqpointment 
and  authority.  (2) 

Thirdly,  there  arc  other  instances  in  which  strict  proof 
is  made  unnecessary,  because  the  party,  against  whom  it 
would  otlierwise  be  rc<|uisite  to  produce  proof  of  the  par* 
ticuhirfact,  has  by  his  amduct  precluded  himself  from  dis- 
puting the  fact  (3).  Such  is  the  rule  in  an  action  against 
<;Iergymen  for  non-residence,  in  which  it  is  reaaonable,  that 
the  acts  of  the  defendant  as  parson,  and  his  receipt  of  tbd 
emoluments  of  the  church,  should  be  evidence  against  him 
of  his  being  parson,  without  formal  proof  of  the  de&ndant'a 
title  (4).  80,  in  an  action  by  a  person,  as  farmer  and 
renter  of  tolls,  appointed  under  an  act  of  parliament^  fb^ 
tolls  due  at  a  turnpike-gate,  although  the  plaintiff  will  not 
be  entitled  to  recover  on  the  special  count,  imless  he  has 
been  l^;ally  appointed  collector  of  the  tolls,  yet,  if  the 
defendant  has  accounted  with  him  in  that  character,  the 
want  of  a  formal  appointment  will  not  preclude  him  from 
recovering  on  an  account  stated  (5).  So,  a  tenant  is  con- 
sidered as  admitting  the  title  of  the  la^lord,  under  whom 
he  holds,  and  will  not  be  permitted  afterwards  to  di&* 
pute  it. 

This  principle  was  carried  farther  in  the  case  of  Radford 
q.  t.  V.  Mcintosh ;  too  far  indeed,  in  the  opinion  of  one 
learned  Judge  (6).  That  was  an  action  for  penalties  under 
the  post-horse  act,  brouglit  by  the  plaintiff  as  former-gQ^e- 
ral,  and  proof  of  his  appointment  was  dispensed  with,  be- 

(i)  St.  a6  G.  3.  c.  77. «.  ijn  ■»* «««  (4)  By  Chaaifcfe  1.,  ih.    B«vaB q, t. 

Sl  1 1  G.  I .  c.  30.  s.  31.  V.  Williims,  n.  (a) ,  3  T.  R.  635. 

(a)  R.  V.  VcreUt,  3  Campb.  43  »•  (5)  Pwcock  v.  Harris,  10  Eatt,  104. 

(3)  By  Chambre  J.,  Smith  v.  Taylor,  (6)  Cbamhie  J .  1  Boi.  a  rul.  N.  R. 

I  Boa.  ft  Pul.  N.  R.  »io.  2X  x. 

cause 
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Uie  defendant  bad  previously  accounted  with  him  as 
Iknxier-generBl(i).     So,  in  an  action  for  subtraction  of 
tithes^proof  of  the  defendant's  former  acknowledgmentof  the 
plaintiff's  title  to  the  tithes  is  sufficient  evidence,  as  against 
the  drfendant  a  wrong-doer  (2).     So,  in  an  action  against 
the  defendant  for  slander,  in  charging  the  plaintiff  with 
being  a  swindler,  and  threatening  that  he  would  have  him 
struck  off  the  roll  of  attomics,  the  Court  was  of  opinion, 
that  the  defendant's  threat  amounted  to  a  distinct  acknow- 
Jadgment  that  the  plaintiff  was  an  attorney,  and  dispensed 
with  further  proof  (3).    The  principle  to  be  extracted  from 
these  tases  seems  to  be,  that  where  a  defendant,  in  the  course 
of  the  transaction,  on  which  the  action  is  founded,  has  ad- 
mitted the  titl^  by  virtue  of  which  the  plaintiff  sues,  it 
amounts  to  primifacU  evidence^  that  the  plaintiff  is  enti- 
tled to  sue  (4)«     And  upon  this  principle  two  of  the  Judges 
of  the  Court  of  Common  Pleas  were  of  opinion  that  the 
olaititiff  was  entiried  to  recover  in  the  case  of  Smith  v. 
Baylor  (5).     That  was  an  action  (or  defamation,  in  which 
4the  plaintiff  averred,  that  he  was  a  physician  and  exercised 
the  profession,  and  that  the  words  were  spoken  concerning 
him  as  a  physician.     The  material  &cts  of  the  case  were 
shortly  these ;  the  plaintiff,  having  practised  the  profession 
of  a  physician,  was  called  upon  to  attend  a  sick  person,  for 
whom  he  prescribed  (  the  defendant  was  employed  as  apo- 
thecary, and  made  i|p  the  prescription;,  in  this  situation  of 
things  the  defendant  spoke .  the  wor^  charged  in  the  de- 
claration, which  did  not  impute  to  the  plaintiff  any  want  of 
qualification  by  degree,  but  called  him  by  his  professional 
title  of  doctor,  and  ascribed  to  him  md-practice  in  his 
treatment  of  the  padent     <<  The  question,"  said  the  Chief 
Justice,  <<  is,  whether,  in  this  paiticular  action  upon  these 
particular  words,  the  evidence  offered  was  not  sufficient 

(i)  3  T.  R.  63».    And  iee  Cms  v.  (3)  Bemrman  t.  Wiie,  4  T.  R.  36<5. 

Kaye,  6T.Il.66j,  simI  z  New  Rep.  (4)  By  HeaUi  I.  zNewRcp.so& 

«u.  (5)  I 'Mew  Rep.  196,      MansfieU 

<l)  iBot.&PulN.R.aio.  3T.R.  C.  J.  and  Heath  J.;  Rocke  J^  ud 

635.    4T.R.366.    4GiriU.X483.  Chambre  J^  MM^ri. 

primd 
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primd  facie  eridsiice  that  the  plaintiff  had  lawfully  practiled 
as  a  qualified  authorised  doctor  of  physic  ?  And  conddesw 
ing  the  nature  of  the  words,  and  the  situation  of  the  de*» 
fendant,  that  the  charge  had  no  relation  to  the  waaft  of 
qualification  but  merely  to  the  practice,  and  that  it  Was  ac- 
companied by  the  expression  <<  Dr.  &,"  I  think  that  these 
circumstances  affi>rded  sufiicient  primdfade  evidence  that 
the  plaintiff  was  doctor.''  If,  indeed,  die  words  imply  a 
charge  that  the  plaintiff  was  not  qualified  to  act  in  the  par- 
ticular character  which  he  assumed,  he  ought  to  prove  hia 
qualification,  and  it  will  not  be  sufficient  to  shew  that  !# 
acted  in  that  capacity  (i).  And  where  the  words  imply 
merely  ignorance  or  negligence^  without  admitting  the 
plaintiff  to  be  qualified,  and  the  plaintiff  avers  that  he  is 
qualified,  he  will  be  bound  to  prove  his  qualification.  (2) 


Sect.  VII. 
That  Hearsay  is  not  Evidence. 

Jt  is  a  general  principle  in  the  law  of  evidence,  that,  W 
smy  fact  is  to  be  substantiated  against  a  person,  it  ought 
to  be  proved  in  his  presence  hf  the  testimony  of  a  witness 
sworn  to  speak  the  truth;  and  the  reason  of  the  rule  is, 
because  evidence  ought  to  be  given  under  the  sanction  of 
an  oath,  and  that  die  person,  who  is  to  be  affected  by  the 
evidence,  may  haive  an  opportunity  of  interrogating  the 
witness  as  to  his  means  of  knowledge  and  concerning  all 
the  particulan  of  the  fact. 


Hearsay  evidence  of  a  fisurt,  therefore^  is  not  admissible. 
And  the  same  principle  is  applicable  to  statements  ja 
writing,  no  less  than  to  words  spoken :  whether  spoken 
or  written,  they  are  equally  inadmissible  in  evide^ip.   Tlie 

(t)  PWrfbrd  V.  Outdi,  8  T.  R.  305,  tmhn  tte  dtgrte  rf  d$tttr  •ffb^cf  yas 

a.  (•);  Moiscs  y.  Ihomton,  8  T.  K.  duly  qualified. 
303.    In  this  last  case,  there  was  also         («)  Set  X  Natr  Rep.  904.  Sio. 
m  •vtnBQBt,  that  tht  pUioitf  (kmi 

only 
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only  difi^rence  between  them  in  this  respect  ir,  that  there 
is  a  greater  facility  of  proof  in  the  one  case  than  in  the 
other;  a  written  account  is  proved  to  be  gennine,  by  proof 
of  the  hand-writing ;  but  the  genuineness  of  mere  oral  dc- 
ciarations  must  depend  upon  the  memory  and  accuracy  of 
the  witness,  who  professes  to  repeat  them. 

Exccpiiom,  To  this  general  rule  there  are  some  exceptions^  which 
will  be  separately  considered. 

In  case  of  First,  with  regard  to  hearsay  on  questions  of  pedigree. 

F  f*""!  •  It  On  inquiring  into  the  truth  of  facts,  which  happened  a 
long  time  ago,  the  courts  have  varied  from  the  strict  rules 
of  evidence  applicable  to  modem  facts  of  the  same  descrip- 
tion, on  account  of  the  great  difficulty  of  proving  those  re- 
mote facts  in  the  ordinary  manner,  by  living  witnesses. 
On  this  principle,  hearsay  and  reputation  (which  latter  is 
the  hearsay  of  those  who  may  be  supposed  to  have  known 
the  fact,  handed  down  from  one  to  another,)  have  been  ad^ 
mitted  as  evidence  in  cases  of  pedigree  ( i )."  Thus, 'de- 
clarations of  deceased  members  of  the  family  are  admissible 
evidence  to  prove  relationship,  as,  who  was  a  person's 
grandfather,  or  whom  he  married,  or  how  many  children 
he  had,  or  as  to  the  time  of  a  marriage  or  of  the  birth  of  a 
child,  and  the  like,  "  of  which  it  cannot  be  reasonably  pre- 
sumed, that  better  evidence  is  to  be  procured."  In  an- 
cient times,  while  the  feudal  system  prevailed,  great  fecili- 
tie»"  of  establishing  descents  were  afforded  by  means  of 
inquisitions  post  mortem.  The  heads  of  families,  upon 
the^e  occasions;  made  solemn  declarations,  which  were  pre- 
served as  matter  of  record  (2).  But,  these  having  now 
grown  into  disuse,  it  is  often  extremely  difficult  to  prove  a 
pedigree;  and  recourse  must  be  had,  from  necessity,  to 
the  best  evidence,  that  the  nature  of  the  subject  will  admit. 

(1)  Per  Lc  Blanc  J.  io  Higham  v.      Chancellor's  judgment  in  the  case  of 
RiOgvay,  10  East,  lao.     And  see  the      Vuweli  v.  Young,  ij  Ves.  jun.  143. 

{2)  13  Ves.  jun.  143. 

In 
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In  a  kte  caity  proof.by  OM  of  the  family,  that  a  particular 
p«noo  had  many  years  before  gone  abroad,  and  was  sop- 
posed  to  have  died  there^  and  that  the  witness  had  not 
heard  in  the  fiimily  of  his  having  married,  was  considered 
by  the  Court  of  King^s  Bench,  good  prima  fiicie  evid^ce 
of  the  person's  death  without  lawfiil  issue.  ( i ) 

It  is  not,  however,  every  statement  or  tradition  in  tlie 
family,  that  can  be  admitted  in  evidence.  **  The  trar- 
diticHi,''  said  Lord  Eldon  in  the  case  of  Whitlodce  v*  Ba- 
ker (2),  <<  must  be  from  persons  havnig  such  a  connectioi» 
with  the  party  to  whom  it  rektes,  that  it  is  natural  and 
likely  from  their  domestic  habits  and  connections,  that  they 
are  speaking  the  truth,  and  that  they  could  not  be  mis- 
taken. Dedaratiohs  in  the  fiunily,  diescriptions  in  wills, 
descripticHis  upon  monuments,  in  bibles  and  registry  books^ 
are  all  admitted  upon  the  principle,  that  they  are  the  na* 
tural  efiiistons  of  a  party,  who  must  know  the  truth,  and 
who  speaks  upon  an  occasion,  when  his  mind  stands  in  an 
even  position  without  any  temptation  to  exceed  or  fall 
short  of  the  4mth.''  Lord  Tliurlow  appears  to  have 
adopted  the  rule  with  the  same  limitations.  It  was  his 
opinion,  (as  the  Chancellor'  stated  in  the  late  case  of  the 
Berkeley  peerage^  where  this  subject  was  much  discussed,) 
that  declarations  made  for  the  express  purpose  of  being 
given  in  evidence,  on  a  question  of  pedigree,  could  not  be 
received.  If,  for  example,  he  said,  a  person  were  to  take 
up  his  family  bible,  and,  conceiving  the  idea  of  its  being 
afterwards  produced  in  evidence,  were  to  write  down  uno 
fiatu  the  births  and  deaths  of  his  children,  such  an  entry 
would  not  be  admissible^ 

Descripti<Nis  in  &mily  bibles  have  been  mentioned  only 
by  way  of  example.  The  admissibility  of  such  entries,  it 
is  scarcely  necessary  to  observe,  can  in  no  degree  depend 


(t)  Doe  dem.  Bannin;  r.  GrifiRn,         (i)  X3Ve^r4, 


upon 
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upon  the  circumstance  of  ttidr  being  inserted  in  the  fiunily 
bible,  though  on  that  account  the  statement  may  be  en- 
titled to  greater  consideration.  A  memorandum  inserted 
in  any  other  book,  by  one  of  the  fiunily,  may  be  given  in 
evidence.  So,  a  will  by  an  ancestor  is  evidence  on  a  ques* 
tion  of  pedigree^  (though  it  be  found  cancelled,  and  not 
known  to  have  been  proved  or  acted  upon,)  if  it  appears 
to  be  treated  as  a  paper  relating  to  die  family  (i).  And 
recitals  in  family  deeds,  monumental  inscriptions,  engrav« 
ings  on  rings,  old  pedigrees  hung  up  in  a  family  mansion, 
and  the  like^  (in  which  it  is  improbable  that  a  description 
would  be  suffered  to  continue,  if  erroneous,)  are  all  of  them 
admissible  upon  the  same  principle.  (2) 

m 

.  Declarations  made  by  a  deceased  husband,  as  to  the  Ie« 
gitimacy  of  his  wife,  are  evidence,  though  he  was  not  re- 
lated to  her  by  blood ;  for  the  husband  must  be  supposed 
to  have  more  intimate  knowledge,  on  that  subject,  than  a 
distant  relation  (3).  But  the  opinion  of  deceased  neigh- 
bours, or  of  acquaintances  of  the  family,  are  not  evidttice 
on  n  question  of  pedigree  (4);  nor  is  the  hearsay  of  a 
relative  to  be  admitted,  when  the  relative  himself  can  be 
produced.  (5) 

The  declarations  of  a  deceased  member  of  the  family  are 
not  to  be  admitted,  unless,  as  was  before  mentioned,  they 
have  been  made  under  circumstances,  when  the  relation  may 
be  supposed  without  an  interest  and  without  a  bias.  If  they 
were  made  on  a  subject  in  dispute,  after  the  commencement 
of  a  suit,  or  after  a  controversy  preparatory  to  one,  they 
ought  not  to  be  received  in  evidence,  on  account  of  the 
probability,  that  they  were  partially  drawn  from  the  de- 
ceased, or  perhaps  intended  by  him,  to  serve  one  of  the 

(i)  Doe  d.  Johnson  ?.  Lord  Pem«  (4)  13  Vet.  iun.  147. 514.    3T.  R# 

broke,  1 1  East,  505.  743.     See  BuU.  N.  P.  495.     i  Miul. 

(a)  T^Ves.  jun   144.    BuU.N.  P.  &  Sel.  689.    14  East,  330. 

a33.    Cowp.  594.    iofiast,iao.  (5)  Pendrel  y.  Peodrei.  l  Str.  9t4- 

(3)  Vowles  V.  Youngs  13  Ves, jun.  Bull  N.  P.  X13.    Harrison  v.  Blades, 

X4^«  3  Camph.  457. 

con- 
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contending  partiei.  There  hn  been  aame  dUfcrence  6f 
opinioii  on  thb  rabfeot  In  a  cwm^  reported  in  Viner's 
Abridgment  ( I ),  Ch.  B*  Reynolds  refused  to  admit  de- 
clarations, which  had  been  made  at  a  time  when  the  point 
bad  become  the  sobject  of  oontroTersy*  On  the  other  hand 
"sach  evidence  was  received  by  Loid  Camden  (a) ;  and  Lord 
Mansfield  in  the  cpue  of  Ooodright  on  the  demise  of 
Stevens  v.  Moss  (3)  was  of  opinion,  that  an  answer  *  by  a 
deceased  mother  to  a  bill  filed  against  her,  stating  the  time 
of  a  diild's  birth,  might  be  admitted  as  evidence  on  the 
footing  of  a  dedaration.  On  the  trial  of  the  cause,  Mr. 
Baron  Eyre  rejected  this  answer,  together  with  the  general 
declarations  of  the  fether  and  mother ;  in  consequence  of 
which,  an  application  was  made  to  the  Court  of  King's 
Beach  for  a  new  trial.  Lord  Mansfield,  on  thai  oceasion, 
considered  the  rejection  either  of  the  general  declarations 
or  of  the  answer  to  be  a  svAcient  groond  for  a  new  trials 
bat  he  adverted  more  particularly  to  the  former;  and  it 
docs  not  appear  from  the  report,  that  he  laid  any  great 
stress  on  the  rejecdon  of  the  answer.  Mr.  Jusdce  Aston 
ooncurred  with  Lord  Mansfield  in  opimon,  that  the  gene* 
ml  dedaratioDS  oii|^t  to  have  been  admitted,  but  deKvered 

(i)  Dev.  8p«  An.  173I9  Vin.  Ab«  paens*  ctte ;  aikl  Me  NidMb  y.  Pat- 

£v.  [T.bL9t.)  leer,  Eir.  8p.    Asl:  1805,    14  £'tt, 

(3)  Haj^ard  v.  Flnnion,  cor.  Lord  331. ». 

Candea,    Silt,  after  Tr.  tenn  1766,  (3)  Coivp,594, 
cited  by  Lawrence  I.  in  the  Beikelcy 


«  The  aaiwer  u  detciibed  by  the  repettet  of  ihie  caae  et  aa  aniwer  in  Chan* 
eery.  It  appears  from  aa  inquiry,  which  wu  mede  in  the  caae  of  the  Berkeley 
peerage,  that  proceedings  had  been  instituted  in  the  Court  of  Chancery,  and  that 
tfterwaida  a  btU  was  filed  in  the  Exchequer,  by  the  youngest  aon,  clahnmg  aa  » 
tnjtimete  chUd,  i^faasat  the  tnoeber  who  w«  edniniicnnrix  of  her  deeaeaed  hoe* 
hud.  The  mother  in  her  answer  averred,  that  the  complainant  was  bora  before 
marriage  and  illegitimate.  Now  as  she  was  entitled  as  administrauix  to  a  di^itri- 
bmiTe  share  (A  the  husband's  effects,  and  was  therefore  interested  to  defeat  the 
fight  of  any  other  peiiena,  who  might  clahn  a  part  under  the  diaribution,  her 
answer  most  clearly  ought  not  to  have  beta  admitted.  This  ohjection  however 
was  not  adteRffd  to;  nor  deet  it  seem  to  have  occurred,  that  the  sutement  in 
ihe  amwtr  was  inadmissible,  as  haying  been  made  after  the  commencement  of  a 
suit. 

N  00 
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no  opinion  on  the  other  point  Thus,  the  authorities  on 
this  subject  appear  to  have  bee%  at  one  time,  nearly  evenly 
balanced. 

*      •  ■  • 

Great  Kght  has  been  thrown  upon  this  subject  by  the 
opinions  of  many  of  the  Judges  in  the  late  case  of  the 
Berkeley  peerage(  i ).  A  question  was  on  that  occasion  pro- 
posed to  the  Judges  (2)9  in  the  following  terms :  ^<  Upon 
the  trial  of  an  ejectment  respecting  Black  Acre  between  A 
and  B9  (in  which  it  was  necessary  for  A  to  prove  that  he 
was  the  legitimate,  soji  of  J  S,)  A,  after  proving  by  other 
evidence  that  J  S  was  his  reputed  father,  offered  to  give 
in  evidence  a  dq^osition  made  by  J  S  in  a  cause  in 
Chancery,  instituted  by  A  against  C  D  in  order  to  per* 
petuate  testimony  to  the  alleged  fact  (disputed  by  C  D), 
that  he  was  the  legitimate  son  of  J  S,  in  which  character 
he  claimed  an  estate  in  remainder  in  Wliite  Acre,  which 
was  also  claimed  in  remainder  by  C  D.  B,  the  defendant 
in  the  ejectment,  did  not  claim  Black  Acre  under  either  A 
or  C  D,  the  plaintiff  and  def^idant  in  the  Chancery  suit. 
AcoOTding  to  law,  could  the  deposition  of  J  S  be  received 
in  evidence  upon  the  trial  of  such  qectment  against  B,  as 
evidence  of  declarations  of  J  S,  the  alleged  father,  in  mat- 
ters of  pedigree  ?'  The  Judges  present  afterwards  stated 
their  opinions  at  lengtli,  and,  with  only  one  dissentient 
voice,  agreed  in  considering  the  deposition  of  J  S  to  be 
inadmissible.  ^*  The  ground,"  said  Mr.  Justice  Lawrence 
in  delivering  his  opinion,  *<  upon  which  the  declarations 
,  of  deceased  members  of  the  family  are  admitted  in  evidence 

in  matters  of  pedigree,  is  the  necessity  of  the  case.  But  as 
the  first  object  is  to  administer  justice  with  as  much  cer- 
tainty as  possible,  it  is  reasonable  that  only  such  declarations 
should  be  received,  as  have  in  their  favour  a  presumption 
pf  being  consistent  with  the-  truth.  This  presumption  must 
d^end  upon  circumstances;  and  if  the  relator  has  no  inte- 

* 

■  (I)  May  X3,  1811.    MS.    See  alto         (a)  May  a,  i8ii.    MS. 
the  case  of  the  Banbury  peerage  dUim, 
x8o9,4Sei.  N.P.  684. 

rest 
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rest  to  serve,  nor  any  object  to  answer,  as  may  be  the  case- 
where  declarations  are  made  subsequent  to  the  commence- 
ment of  a  suit,  and  if  there  is  no  ground  for  supposing  that 
the  relator's  mind  has  any  bias,,  it  is  not  unreasonable  to^ 
conclude,  that  he  has  neither  exceeded  nor  stopped  short 
of  the  limits  of  truth.     In  such  a  case,  therefore,  the  ad- 
mission of  these  declarations,  though  without  the  sanction 
of  an  oath  and  without  any  opportunity  of  cross-examina- 
tion, may  be  attended  with  less  inconvenience  than  wonld* 
follow  from  the  total  rejection  of  the  evidence.     But  mis- 
chievous indeed  would  be  the  admission  of  such  evidence,' 
even  with  the  usual  sanction  of  an  oath,  if  the  declarations 
were  made  under  that  bias  or  feeling  of  interest,  which  may 
be  expected  to  arise  in  the  course  of  a  controversy."     For 
these  reasons  the  deposition  was  not  admissible  as  a  decla- 
ration.    Nor  could  it  be  admitted,  as  the  answer  of  a  wit- 
ness in  a  judicial  proceeding.     "  For  a  deposition,*'  conti- 
nued Mr.  Justice  Lawrence,  **  is  the  answer  of  a  witness  to 
such  interrogations,  as  a  litigating  party  suggests  for  the 
purpose  of  establishing  certain  facts,  and  is  considered  to 
be  a  partial  representation,  as  against  all  persons  who  have 
no  opportunity  of  drawing  out  the  whole  truth  by  cross- 
examination  ;  on  this  account,  it  ought  not  to  be  receivedf 
lis  evidence  against  a  stranger." 

« 

So,  where  the  question  was,  whether  the  occupier  of  ft 
particular  farm  was  liable  to  the  repair  of  a  public  road, 
and,  to  prove  the  aflSrmati ve,  an  award  was  produced,  (wh^ch 
had  been  made  some  years  before,  when  the  same  question 
was  the  subject  of  dispute  between  a  former  <9ccupier  and 
the  township,  where  the  landtf  were  situated,)  this  evidence 
was  rejected  as  inadmissible  ;  on  the  ground^  that  the  ac* 
count,  which  deceased  witnesses  might  have  given  to  the 
arbitrator  on  that  occasion,  could  not  have  been  received, 
as  the  declarations  were  made  poU  litem  motamy  and  that 
the  opinion  of  the  arbitrator,  formed  upon  such  testimony, 
could  not  be  entitled  to  more  credit  ( i }.    And  upon  the 

(i)  R.V. Cotton,  3  Campb.  444*  cor*  JOampw  J. 

N  a  aame 
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same  principle,  it  should  Kem,  depositknis  on  a  question  of 
eustoaoi  would  not  now  be  admitted  in  evidence  against  a 
person  not  claiming  under  any  of  the  parties  to  the  suit^  in 
which  the  depositions  were  takeur 

Hearsay  as  On  a  question,  whether  a  testaUHr  at  the  time  of  making 
^rS['  ^  bis  will  was  of  full  age^  a  written  meiporandum  bjr  his  de* 
ceased  father,  stating  the  time  of  his  birth*  has  been  ad- 
aiitted  to  be  good  evidence  (i}«  Here  the  oontroversj 
was  not,  as  in  a  question  of  pedigree^  from  what  parents  he 
derived  his  birth,  but  at  what  precise  time  an  uodi^Mited 
birth  had  happened.  Still  however  the  observation,  before 
made,  iqylies  to  this  sort  of  evidence,  namely,  that  the 
father  had  peculiar  menns  of  knowipg  the  &ct  in  dispute 
without  any  interest  to  misrepresent  it,  and  the  fact  itself 
was  not  a  matter  of  notoriety,  but  necessarily  lying  withia 
the  knowledge  of  a  few  individuals  of  the  family.  So,  oa 
a  question  of  legitimacy,  the  declarations  of  deceased  per* 
sons,  supposed  to  hare  been,  married,  (who  might  them- 
selves be  examined  if  alive,)  are  admissible  to  disprove  the 
fact  of  marriage.  (2) 

As  xo  plate  ^^^  declarations  of  a  deceased  parent,  though  they  are 
•f$irtb,  9tc,  evidence  of  the  timeota  child's  birth,  will  not  be  admitted 
as  evidence  o{  the  place  of  the  birth  (3).  *^  The  point  in 
dispute  (said  Lord  E^lenborQUgh)  i^  a  case  vKhere  the  ad- 
missibility of  such  evidence  was  diaciMed,}  tnms  00  a.^ii^ 
fact  involving  only  a  questfoa  of  looaJlif^,  and  tbesr^re  not 
fidling  within  die  prinetple  of  the  rulee  ai$)Uic;abl€|  to  casea 
of  pedigree."  Nor  caA  the  deolamtiona  of  a  £itber  or 
mother  be  received  afler  their  deaths  to  prove  the  want  of 
access,  so  as  to  baatardice  a  child  borxi  during  the  marri^ie; 
for  they  could  not  be  eacamined  to  thftt  fiict,  if  aUve(4): 

(1)  Herbert  v.  Tuckal,  Tr.  at  bar,  (3)  R.  v.Erith,  8  East, 542. 

Sir  T.  Raym.  84.   dted  in  Brunt  v.  (4)  R.  v.  Reading,  Rep.  temp.  Havdi 

lUwIwSi  7  £Mt, ft$io;  and  aee  xo  Em(,  79}  Bull  N.  P.  1x3.  S.  C.    Steven  n 

%%o.  Moss,  Cowp.  .791.    R.  v.Lu£fe,  8£ast, 


(1)  R.  V.  Bnmley,  6  T.  $30,    May     «otj.    R.  ?.  Km,  Xi  JEast*  133. 

V.May,  176*,  Tr.  at  bax,  Butt.  N.  P. 
XX). 


and. 
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and,  even  if  that  otgection  were  removed,  still,  the  case 
would  not  come  within  the  principle^  on  which  such  hear- 
say evidence  can  be  made  an  exception  to  the  general  rule ; 
As  want  of  access  ( I ),  Implying  the  continued  separation 
rf  the  parties,  must  be  notorious  to  the  whole  neighbour- 
hood, where  they  have  resided,  and  is  therefore  capable 
of  a  more  satisftctory  proof,  l^or  the  same  reason,  the 
declaration  of  a  deceased  person,  as  to  having  been  re- 
lieved by  a  parish  (2),  or  as  to  being  hired  for  a  year  (3), 
are  not  evidence  of  those  &cts,  on  an  appeal  against  an 
order  of  removal. 

The  case,  where  the  declaration  of  a  parent  was  received 
as  evidence  of  the  time  of  a  child's  birth,  has  been  before 
mentioned.  From  analogy  to  this,  the  declaration  ot 
written  memorandum  of  a  deceased  surgeon,  respecting 
(he  time  of  a  birth  at  which  he  atteiidcd,  appears  to  b^ 
evidence,  as  it  was  made  on  a  matter  peculiarly  within  hi^ 
knowledge  (4).  And,  for  the  same  reason,  the  account, 
which  a  deceased  person  has  given  respecting  his  own 
bodily  state  during  illness,  or  immediately  after  an  in- 
jury, is  admissible  (5).  In  the  case  of  Aveson  v.  Lord 
Kinnaird  [6\  which  was  an  action  upon  a  life-insurance  of 
the  plaintiff's  wife^  and  where  the  question  was,  whether 
her  life  was  in  an  insurable  state,  the  account  which  she 
gave  of  herself^  explaining  her  appearance^  in  answer  to 
inquiries  a  few  days  after  the  certificate  of  her  health  had 
been  obtluned,  aiid  her  account  also  of  the  state,  in  which 
she  had  previously  been  at  the  time  of  obtaining  the  cer- 
tificate, were  received  at  the  trial,  and  afterwards  adjudged 
by  the  Court  €i  King's  Bench  to  be  admissible  evidence, 
far  the  purpose  of  tbewing  that  the  wife  was  not  in  the 


(x)  Bull.  N.  P.  trj.  (4)  See  loEasC,  Iio.  ftnd  Viit.  Ab. 

t%)  R.  V.  Chaddeftori,  1  Baft,  fl^.  £t.  T.  b.  91. 

(3)  R.  Y.  Kuneham  CourtAey.  t  Hast,  (5)  Aveson  v.  Lord  Rhidiird,  6  Easf, 

ill.    R.ir.  Ferry  Fnstone,i£afr,j^.  193,  X9S.    Thottpaon  and  Wife  r. 

R.  ?.  Ab^tswUly,  %  £ast,  63.  Trevannion,  SMn.  409, 

^  (5)  d  Eitt,  18S. 
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state  of  health  described  in  the  certificate.     The  substance 
of  the  conversation  was,  that  she  had  continued  ill  from 
the  time  of  obtaining  the  certificate  down  to  the  time 
when  the  conversation  took  place;    and  the  declarations 
were  held  to  be  admissible,  in  the  first  place,  as  shewing 
the  opinion,  wliich  the  deceased  had  of  her  own  state  of 
health,  when  the  certificate  was  made  out ;  and  secondly, 
they  were  properly  received,  as  evidence  to  contradict  a 
surgeon,  who  had  been  called  on  the  part  of  the  plaintifil 
So,  to  prove  seisin  in  a  devisor,  the  declarations  of  a 
deceased  occupier  of  the  land  in  question,  that  he  held  as 
his   tenant,   were  received  as    evidence   of  that  fact(i). 
Without  such  evidence  it  might  have  been  impossible  to 
prove  an  occupation  by  the  deceased  tenant  unde;p  a  par- 
ticular person,  though  the  simple  fact  of  hb  occupation 
must  have  been  capable  of  other  proof;  and,  in  addition  to 
the  circumstance  of  his  having  a  peculiar  knowledge  of 
the  fact,  it  may  be  observed,  that  the  declaration  was  in 
some  degre^e  against  his  interest,  since,  in  case  of  an  action 
by  his  landlord,  it  might  have  been  produced  as  evidence 
against  him,  or  against  any  claiming  under  him  (2).     For 
the  same  reason,  where  the  point  was,  whether  certain 
lands  were  parcel  of  A's  or  B*s  estate,  the  declarations  of 
a  deceased  occupier,  who  held  under  both  A  and  B,  have 
been  admitted  in  evidence.  (3) 

.    In  questions  upon   a  boundary  between   parishes  or 

manors  (4),  or  on  a  customary  right  (5),  or  on  parochial 

or  manorial  customs  (5},  declarations  as  to  the  common 

^  pjpioion  of  the  place,  made  by  deceased  persons^  who  from 


*  (i)  HoHoway  v.  Rakes,  cited  by 
BttUer  J.  m  Davies  v.  Pierce,  %  T.  K. 
^S'    Uncle  V.  Watson,  4  Taunt.  16. 

{%)  Uncle  V.  Watton,  4Taunt.  16. 

{3)  Rc41  V.  Fellow,  oor.  Lord  Hard- 
wicke  C.  J.  Exr.  Sp.  Am.  X735,  Yin. 
Ab.  £v..[A.  b.  $S*]  |iL  10.  Sir  J.  Bridg- 
man  V.  Jennings,  I  Ld.  Raym.  734. 
Davies  v.  Pierce,  %  T.  R.  53. 

(4)    Nichols  v.  Paxker,    14  £ast« 

^31.  B. 


(5)  Denn  v.  Spray,  i  T.R.  46(5. 
Beebea  f.  Parker,  5  T.  R.  a6,  |X. 
Chapman  v.  Smith,  3  Owill.  S54.  aVes. 
514.  S.  C  Doe  d.  Allason  V.  Sisaon, 
1%  Zatt,  62.  Morewood  r.  Wood« 
14  East,  317.  n.  Nichols  v.  Parker,  ib. 
331,  n.  And  see  Weeks  v.  Sparke, 
\  Maul.  &  Sel  679.  684.  686;  H«r« 
wood  r.  Sims,  i  Wightw.  z  is. 
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their  sitaation  had  the  means  of  knowledge  and  no  interest 
to  misrepresent,  have  been  generally  considered  admissible 
evidence.  So,  perambulations  are  evidence  of  the  extent 
of  a  particular  parish  or  manor ;  since  it  may  be  inferred 
that  those^  who  perambulated,  believed  the  line  of  their 
perambulation  to  be  the  boundary  of  the  district,  and 
such  acts  are  in  some  measure  an  exercise  of  the  right  (i). 
Sach  evidence  has  been  admitted  from  analogy  to  cases 
of  public  righiSy  in  which  it  is  clearly  established  that 
reputation  is  admissible.  A  right  of  common  by  custom 
18^  strictly  speaking,  a*  private  right;  but  it  is  a  general 
right,  and  therefore  (so  &r  as  it  r^ards  the  admissibi- 
lity of  this  species  of  evidence)  has  been  considered  as 
pubUc^  because  it  affects  a  large  number  of  occupiers  with- 
in a  district.  But  it  is  to  be  observed,  the  evidence  is  to 
be  con6ned  to  what  such  old  persons  have  said,  as  were 
in  a  situation  to  know  what  the  rights  were ;  and  before 
a  customary  right  can  be  proved  by  such  evidence^  a 
foundation  ought  to  be  laid  by  shewing  an  exercise  of 
the  right,  or  acts  of  enjoyment  within  the  period  of  living 
memory;  it  is  the  exercise  of  the  right,  that  lets  in  the 
evidence  of  reputation*  (2) 


.  These  declarations  of  deceased  persons  as  to 
or  customs,  &c.  ought  to  come  from  persons  who  had  no 
interest  to  misrepresent;  if  they  appear  to  have  had  any 
interest  to  make  evidence  for  themselves  or  for  others, 
what  they  said  will  not  be  evidence.  Any  declarations, 
that  they  made  post  litem  ihataviy  seem  not  to  be  admis- 
sible (3).  But,  unless  there  should  appear  to  be  a  &!f  tiata 
it  will  ndt  be  enough,  for  the  purpose  of  excluding  tibeir 
declarations,  to  shew  that  they  claimed  themselves  under 
the  same  custom*  Hiis  kind  of  evidence,  therefore^  has 
been  received  on  a  question  of  parochial  modus,  though 

(i)  X  Maul,  ft  Sel.  687. 689.  and  see         (a)  x  Maul  &  SeL  689.690.  laEasti 
mfra^  p.  194.  65.  14 Eist,  330. 

(3)  Sttfypra,  p.  179,  x8a 
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the  (leoeaaed  was  a  pariahioner*  and  imfaie  to  pay  titlie(i}; 
80  alsoi  on  a  question  of  pturochial  or  manorial  boimdaiy, 
althoagh  the  pencxM*  who  had  been  heaid  to  speak  of  the 
boundaiy,  wereparishionersi  and  claimed  rights  of  oommon 
on  the  very  wastes,  which  their  declarations  bad  a  ten- 
dency  to  oilarge.  (2) 

Although,  on  a  question  of  boundary  or  custom,  the 
general  opinion  of  the  place  is  eyidence  of  the  general 
right,  yet  the  tradition  of  a  partiadarjad,  (as,  that  such  a 
turf  was  dug,  or  such  a  post  put  down  in  a  particular 
spot,  &c.)  said  to  have  been  done  in  the  exercise  of  that 
riglit,  will  not  be  evidence  (3) ;  for  the  fact,  which  is  the 
subject  of  tradition,  may  have  been  done  under  a  licence 
from  the  very  persons,  against  whom  or  against  whose 
privies,  &c*  the  right  is  afterwards  claimed ;  and,  in  gene* 
ral,  single  facti^  are  so  frequently  misrepresented  or  mis* 
reported,  eiUier  from  intention  or  from  ignorance^  and  the 
various  circumstances,  which  have  accompanied  a  fiu^ 
and  which  may  be  essentially  characteristic,  are  often  so 
little  known,  or,  if  known,  are  so  likely  to  pass  unob* 
served,  and  to  be  forgotten  in  the  course  ct  time^  that  no 
credit  can  safely  be  given  to  such  a  tradition.  Thus,  on 
a  question  of  parochial  modus,  evidence  that  a  partfcuiar 
person^  since  deceased,  paid  a  certain  sum  in  lieu  of  tithes 
would  not  be  admissible ;  but  if  the  witness  says,  he  has 
beard  from  old  inhabitants^  that  so  much  per  acre  was 
always  paid  in  lieu  of  the  tithes,  that  will  be  good  evi- 
dence ;  for  it  does  not  consist  of  hearsay  of  a  particular 
&ct,  but  comes  withm  the  general  rule  of  evidence  of 
reputation,  (4) 

Rector*!  Entries  made  by  a  deceased  rector  in  his  hook,  of  tha 

Imtfi^l    vtceipt  of  ecclesiastical  dues,  have  been  in  several  cases 

admitted  as  evidence  for  his  successor ;  because  it  is  said^ 

(i)  Harwood  v.Stmi,  X  Wi|htw.iis.         (3)   3  T.  R.  709.     5  T.  R.  i»|. 
(1)  Nicholb  V.  Ptrktr,  14  Eatt| 351 ;      14  East, 330,  x.    x  Maul. &  Sel.687. 
tried  before  Le  Blanc  J.  1805.  (4]  Harwood  ▼.  Simi»  i  Wightw.  ixi. 

he 
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be  had  no  ititamt  to  mistnte  the  feet^  in  making  an  eatrf  , 
wUch  could  not  possibly  be    evidence  for  himsdf  (i). 
**  ThiBy  as  Lord  Hardwicke  once  eaid  (2))  is  going  a  great 
way,  but  has  been  aUo«v«d,  because  the  parson  knows,  that 
his  entry  cannot  benefit  eiUier  himself  or  his  represenla- 
thre,  who  has  nothing  to  do  with  the  living;  and  it  b  not 
to  be  presumed,  that  the  parson  wonld  make  fidse  entries 
tat  bis  sacoessor,  who  stands  indidferent  to  him  */'    The 
esses  however  have  gone  still  farther;    and  similar  entries, 
made  by  impropriate  rectors,  have  been  received  as  evi- 
dence for  their  successors,  although  objected  to  as  ooming 
from  the  owners  of  the  inheritance  (3).    8O9  in  a  ease 
where  a  question  arose  between  an  impropriate  rector  and 
a  vicar  respecting  agistment  tithe^  the  Court  of  Exchequer  . 
hekl  that  the  books  of  a  lessee  of  the  rectory,  stating  the 
receipt  of  such  tith^  were  evidence^  after  the  determination 
of  their  leasee  for  the  impropriator  (4) ;  and  entries  by  the 
steward  of  a  former  owner  of  the  estate^  containing  an 
account  of  payments  to  the  vicar  in  lieu  of  die  tithes  of 
particular  lands,  have  been  admitted  as  evidence  for  a 
succeeding  owner  against  the  impropriator  (5).    In  the  lat^ 
case  of  Perigal  v.  Nicholson  and  others  (6),  on  a  bill  for 
tithes  filed  by  the  vicar  against  the  defendantSf  who  in* 
sifted  upon  a  modua  for  A19  and  agistmentp  the  Court  of 


8 


I)  7  East,  a9ot  (4)  IBiiigvoRfa  v.  X.d8h,  4  Ow>lL 

a)  aVes.43-  x*»*« 

(i)  Aaeo.  nae.  Bunb.  46.    Anon.  (5)  Woodnotb   t.  Loti  CobhMii 

CM,  cor.  King  C.  J.  Vin.  Ab.  £▼.  T.  h.  S  GwilL  653. 

73.  iiwl  T.  b.  1x7,  art.  3.    lUingworth  (6)  i  Wijhtw.  63 ;  Wood  B.  Hmtttt* 

?.L«ili«40wiU.x6lS.    Woodnocbv.  ing. 
td.  CouUm,  a  GwiU.  653 ;  Bunb.  xSo, 

8.C.  -     = 


*  Such  eviiaice  is  nid  to  hire  been  refused  in  Le  Orois  ▼.  L«Teiiioori  s  GwilL 
547 ;  has  been  mentioned  as  a  ongular  exception  by  Ld.  Kenyon  in  Outram  r. 
Morewood, 5 T.R.  xa3 ;  was  disapprorcd  of  by  Wood  B.  fai  Ptt%il  y.  Nicfaol- 
MS,  x  W«|it«r.Ro|». 63,  tbo  bf  Piko  Bl  in  Wdodoeth  v.Ld.  CottM,  SOwilL 
^3.  King  C.  J^  in  a  case  befbio  hin  in  X7X9,  said,  thia  eiidenco  bad  boeo  r«- 
cmtdfir  cursum  S^^utriii  though  he  could  noc  givo  a  ilaiOD  ftr  it ;  Vin.  Ab, 
Ef.  (T.  b.  73.) 

Ezcbe* 
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Exchequer  admitted,  as  evidence  for  the  plaintiff,  an  entry 
in  the  parish  register,  stating,  that  various  Qioduses  were 
due  from  the  different  townships  of  the  parish  for  hat/  onfyf 
in  which  entry  the  sum  total  of  all  the  moduscs  was  in  the 
handwriting  of  a  preceding  vicar,  but  it  did  not  appear  by 
whom  the  other  part  of  the  entry  had  been  made.  The 
majority  of  the  Court  held,  as  the  report  states,  that  the 
entry  was  admissible,  upon  the  ground,  that  the  vicar  had 
no  interest  beyond  his  incumbency,  and  there  did  not 
appear  to  be  any  dispute  at  the  time^  or  previously,  respect- 
ing these  tithes;  and  this  entry,  by  admitting  a  modus  in 
one  article^  was  in  abridgment  of  the  rights  of  the  vicar, 
and  it  was  the  application  only  which  now  accidentally 
became  fiivourable  to  his  successor. 

The  cases  in  which  rector's  books  have  been  received  as 
evidence,  in  favour  of  a  succeeding  rector,  against  a 
stranger,  appear  to  be  very  distinguishable  from  the  cases 
before  cited,  in  which  the  declarations  or  written  entries 
were  made  by  deceased  persons,  peculiarly  if  not  exclu- 
sively acquainted  with  the  fact.  The  utmost  to  be  said  of 
these,  is,  that  the  declarations  generally  related  to  old 
facts,  and  were  made  by  persons  who  could  not  have  used 
them  in  their  own  favour;  and  the  same  may  be  said  of  a 
great  variety  of  cases,  in  which  the  declarations  of  deceased 
persons  have  been  uniformly  rejected.  The  objection 
against  hearsay  (under  which  title  such  entries  must  be 
classed,  for  \rith  respect  to  their  admissibility  it  is  not 
material,  whether  the  declarations  were  written  or  merely 
\^  spql^en,)  is,  not  that  the  person,  who  asserted  the  fict, 
might  have  been  interested  to  misrepresent  it,  but  that  the 
assertion  was  made  not  under  the  sanction  of  an  oath,  and 
that  the  party,  against  whom  the  evidence  is  offered,  had 
no  opportunity  of  questioning  the  person  as  to  the  sup- 
.posed  fact.  Here^  the  declarations  were  not  against  the 
interest  of  the  person  who  made  them,  and  were  produced 
against  a  stranger;  and  further,  the  rights  sought  to  be 
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established  by  such  declarations  were  in  their  nature  ca- 
.pable  of  various  other  kinds  of  proof. 

Old  leases  and  old  rent-rolls  have  been  received  in  evi- 
dence^  in  favour  of  a  party  claiming  under  the  lessors  (i). 
And,  on  a  question,  whether  certain  lands,  which  had  been 
approved  from  a  waste,  were  subject  to  a  right  of  commoui 
several  counterparts  of  old  leases  kept  among  the  muni- 
ments of  the  lord  of  the  manor,  by  which  the  land  appeared 
to  have  been  demised  by  the  lord  free  from  any  such  charge, 
were  allowed  to  be  evidence  for  the  plaintifl^  who  claimed 
under  the  lord  of  the  manor,  against  the  defendant  in  trespass 
who  justified  for  common  of  pasture,  tliough  possession  under 
.  the  leases  was  not  shewn ;  the  leases  being  so  old,  that  no 
.  person  could  speak  to  possession  under  them  (2}.    So»  where 
the  question  was,  whether  the  plaintifis  were  entitled  to  a 
prescriptive  right  of  exclusive  ^shery  in  a  navigable  river, 
.  which  they  claimed  under  the  lords  of  the  manor,  they  were 
^  allowed  to  give  in  evidence  old  entries  of  licences  on  the 
.  court  rolls  of  the  manor>  stating  that  the  lords  of  the  manor 
had  the  several  fishery,  and  had  granted  the  liberty  of  fish- 
ing for  certain  rents ;  nor  was  it  diought  necessaiy  to  prove 
payment  under  these  licences,  as  they  were  of  such  an  an- 
cient date,  that  evidence  of  payment  could  not  reasonably 
be  expected  (3  }•     The  old  licences  were,  therefore,   ad- 
.  mitted ;  but  it  was  added,  that  they  would  not  be  entitled 
to  any  weight,  unless  payment  under  similar  licences  could 
be  proved  in  later  times,  or  that  the  lords  of  the  manor  had 
exercised  other  acts  of  ownerships  which  had  been  acqui- 
.  esced  in. 

A  survey  of  a  manor  or  estate,  made  by  the  owner,  is  « 
not  evidence  against  a  stranger,  in  favour  of  a  succeeding 
owner,  that  particular  lands  are  parcel  of  the  estate  (4). 

(i)  Newburgh  ▼.  Newborgh,  Vin.         (i)  Clirkton  ▼.  Woodhoof e,  5  T.  R. 
Ab.  <■  Evidence,"  T.b.  43.      j  Broim.     41s,  (a). 

ParL  Cuet»  553,  iMt  edit.  PtrHMth/*   .      (3)  Rogert  nnA   others  v.  Alltn, 
.  m  X  Cavapb.  309,  x  Campb.  309,  before  Heatb  1. 

(4)  Anoo.  X  Scr.  ^s* 

But 
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Blit  a  survey,  which  was  delivered  bythe  owtier  to  a  purchaser 
of  part  of  his  estate^  would  be  evidence  against  such  fonner 
owner  and  against  a  purchaser  of  the  other  part;  as  in  the 
case  of  Bridgman  v.  Jennings  ( i ),  where  Lord  Holt  ruled, 
that  if  A  be  seised  of  the  manors  of  'B  and  C,  and  during 
his  seisin  of  both  he  causes  a  survey  to  be  taken  of  the 
manor  of  B,  and  afterwards  the  manor  of  B  is  oonvejed  to 
E,  and  afterwards  there  are  disputes  between  the  lords  of 
the  manors  of  B  and  C  about  their  boundaries,  that  this 
old  survey  may  be  given  in  evidence:  but  it  would  be 
otherwise,  said  Lord  Holt,  if  die  two  manors  had  not  been 
in  the  hands  of  the  same  person  at  the  time  when  the  survey 
was  taken.  A  survey,  then,  which  has  been  made  by  a 
former  owner  of  the  estate^  is  n6t  evidence  of  the  locality  or 
identity  of  land  against  any  person,  who  was  a  mere  stranger 
to  the  survey. 

So»  in  the  case  of  Outram  v.  Morewood  (2),  (where  one 
of  the  points  to  be  established  was,  whether  certain  land^ 
described  in  ancient  title  deeds,  were  the  same,  for  whidi 
certain  rents  had  been  at  several  times  paid,)  tiie  Court  of 
King's  Bench  determined,  diat  entries,  made  by  a  deceaaed 
person,  under  whom  the  defendant  claimed,  acknowledging 
the  receipt  of  rent  for  the  premises  in  question,  were  i\6t 
admissible  evidence  for  the  defendant.  Loid  Kenyon  on 
that  occasion  said,  ^  This  is  distinguishaUe  from  all  the 
cases  cited.  In  those,  something  was  produced  in  vtspH^ 
of  the '  interest  of  the  party;  and  what  the  paity  did  or  sdd 
may  be  evidence  against  himsdf.  But  here,  the  entry  was 
a  meie  private  memorandum,  to  remind  the  person  diat  he 
had  received  the  rent,  and  cannot  be  admitted  to  decide  the 
right  between  these  parties.  Evidence  6f  this  kind  can 
only  be  admitted  to  restrain,  not  16  lulvance,  the  interest  6f 
the  party  who  makes  it.  What  ft  maA  ddes  in  his  doset 
oug^t  not  ta  affect  the  rights  of  third  persons.     There  is 

(t)  zL<f.1UyiiS.734.  Ollb.Bv.70.  (#)5T.IL  t*3.  And  te«  Lord 
And  Me  Drrkt  r.  Piene,  sr  T.  R.  jTSi  Pomfret  v.  Smith,  7  finymi  P«  G»  5  T^ tl. 
cifiod  it^rd,  p.  xSft.  413*  n* 

only 
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only  one  initanoe  in  which  this  is  aQoirad,  namdjy  die 
books  of  an  iacumbent  reqweting  his  tithes.  But  that  has 
been  ahvatys  ecmsidefed  an  excepted  casa"  <<  The  general 
rule,  said  Lord  Hacdwidce  (1)9  in  the  case  of  Olyn  v.  The 
Bank  of  England,  is»  that  a  men  cannot  make  eridenee  for 
himself.  Whi^  he  writes  or  says  for  himself  cannot  be  en* 
dence  ff  his  right,  and  consequently  cannot  be  for  his  re** 
presentative  claiBiing  in  his  right  and  pkce.  I  will  not  say^ 
(added  Lord  Hardwieke)  how  length  of  time  may  vaiy  it; 
but  otherwise,  it  cannot  be^  any  more  than  for  himself.'' 

In  questions  concerning  public  rights,  common  repnta-  ^^H^^J  * 
tion  is  admitted  to  be  evidence ;  for  such  rights,  bring  mat*  rigbtu 
ters  of  public  notoriety  and  of  great  local  importance 
become  a  continual  8ul:gect  of  discussion  in  those  parts  of 
the  country,  where  all  have  the  same  means  of  information 
and  the  same  interest  to  ascertain  the  claim  (a).  Thus,  for 
example^  if  a  question  should  be  raised,  whether  a  corpora-' 
tion  has  a  prescriptive  right  to  colleet  tolls  on  a  public  mu* 
yigation,  it  would  be  good  evidence  to  show,  dmt  deceased 
persons  have  been  heard  to  acknowledge  the  right,  and  to 
declare  that  they  had  been  so  informed  by  their  predeees- 
SOTS.  The  same  reason  applies^  in  a  less  degree^  to  ques- 
tions respecting  general  customs,  which  concern  parishes 
or  manors,  or  the  inhabitimts  of  towns  and  other  places  (3). 
In  such  cases,  general  reputati<m  is  some  evidence  of  a  right 
beyond  the  memory  of  living  witnesses^  and  thus  tends  to 
support  the  modern  usage. 

With  respect  to  the  admissibility  of  common  reputation,  Heamyu 
as  evidence  of  prescriptive  rights  strictly  jmtu/^,  there  has  JJ-JJ^^"* 
been  considerable  doubt    In  one  of  the  latest  cases  on 
this  subject  (4),  where,  on  a  motion  for  a  new  trial,  the 

(x)  %  Ves.  43*  (4)  Morewood  ▼.  Vlfood,  14  East, 

(a)  Morewood   v.  Wood,  t^Ztax^  347-  I>d.  Kenton C  1. and  Athunt  J. 

399.    See  Weeks  v.  Sperke,  z  Maul,  agamst  the  eVideace;   BuUer  Jt  and 

k,  Set  679, 685.  Ofoee  1.  fot  it. 


(3)  14  £ast,  3a7.   See  sufrii  p.  z8j. 
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quiestioh  was,  whether  such'  evidence  ought  to  have  been 
received^  a8  evidence  of  a  prescriptive  right  of  dig^ng 
stones  on  a  waste,  the  Court  of  King'a  Bench  was  equally 
divided.  A  book  of  authority  lays  it  down  broadly,  thi^ 
^  in  questions  of  prescription  it  is  allowable  to  give  hearsay 
evidence,  in  order  to  prove  general  reputation :  and  that 
therefore,  where  the  issue  was  on  a  right  of  way  outer  the 
plaintiff's  close,  the  defendants  were  admitted  to  give  evi- 
dence of  a  conversation  between  persons  not  interested, 
then  dead,  wherein  the  right  to  the  way  was  acknow- 
ledged (i)."  But,  on  the  other  side,  there  are  many  great 
authorities  against  receiving  this  kind  of  evidence  (2). 
And  there  appears  to  be  good  reason  for  the  distinction. 
For,  where  individuals  claim  merely  a  private  right,  other 
people  have  not  the  same  means  of  knowing  it,  nor,  if  they 
had,  would  they  have  the  same  interest  to  examine  it. 
How,  for  instance,  can  the  common  belief  among  the  in- 
habitants of  a  parish  supply  any  kind  of  information,  on  a 
question'  of  right  of  way  claimed  by  an  individual  over  a 
particular  field  (3)?  In  such  cases,  common  reputation 
appears  to  give  no  satis&ctory  information,  and  to  be  inap- 
plicable to  the  point  in  issue.  In  the  case  of  Weeks  v. 
Sparke(4},  the  last  reported  case  on  this  subject,  which 
was  an  action  for  a  trespass  on  the  plaintiff's  close,  parcel 
qf  a  common^  &c.  the  defendant  justified  for  a  prescriptive 
right  of  common  at  all  times  over  the  place,  &c. ;  and  the 
plaintiff  in  his  replication  prescribed  to  use  the  place  for 
tillage,  &C.  qualifying  the  defendant's  general  right;  to 
support  this  prescriptive  right  of  tillage,  the  plaintiff  of- 
fered evidence  of  reputation,  which  was  received  at  the 


(i)  Bull.  N.  P.  195.  And  se«  the 
opinions  of  BuUer  J.  and  Grose  J.  in 
Morewood  v.  Wood,  I4£ait,330,  n.; 
3  T.  R-  709.  See  also  Webb  v.  Pctts, 
No/,  44,  where  the  Court  agreed  that 
proof  by  hearsay,  of  a  modus  for  a  par- 
ticular urm,  was  admissible. 

(1)  hai^  Keuyon  in  Reed  r. 
Jackson,  lEast,  357.  I^ord  fCeoyon 
and  Ashurst  J.  iu  IV!  ore  wood  v.  Wood, 


Z4  Fast,  319.  Lord  Kenyon  in  With- 
nell  v.Garthiim,  i  Esp.  N.P.C.324.  See 
also  Clothier  v.  Chapman,  14  £as?, 
331,  n.  before  Graham  B.;  Did  ^ bury  y* 
Thomas,  14  East,  313 ;  Barnes  v.  Maw- 
son,  I  Maul,  k,  Sel.  81. 

(3)  Seex  Maul.&Sel.69i. 

(4)  I  Maul.  &  Sel  679.  See  Gty  of 
London  v.  Gierke,  Carth.iSi. 
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trial;  and  the  Court  of  King's  Bench  were  of  opinion, 
that  it  had  been  properly  admitted,  on  the  groond,  that 
the  ri^t  claimed  by'the  plaintiff,  although  claimed  by 
prescription,  yet  was  an  abridgment  of  the  general  right 
of  common  over  the  waste,  and  affected  a  large  number  of 
occupiers  within  the  district 

It  has  been  said,  indeed,  that  in  the  case  of  the  Bp. 
of  Meath  v.  Lord  Belfield  (1)  in  a  quare  impedit,  after  the 
plaintiff  had  given  in  evidence  an  entry,  in  the  register  of 
the  diocese,  of  the  institution  of  one  K,  (in  which  entry 
there  was  a  blank,  where  the  patron's  name  is  usually  in- 
sertedjj  parol  evidence  of  the  general  reputation  of  the 
country  was  offered,  that  K  was  in  by  the  presentation  of 
one,  under  whom  Lord  Belfield  claimed ;  and  that,  upon 
a  bill  of  exceptions,  this  evidence  was  adjudged  to  be  ad- 
missible, on  the  groond  that  a  presentation  maybe  by 
parol,  and  what  eommences  by  parol  may  be  transmitted 
to  posterity  by  parol,  and  that  this  creates  a  general  repu- 
tation.    But  Lord  Kenyon  adverting  to  this  case  in  the 
case  of  the  King  v.  Eriswell  (2),  said,  he  admitted  that  a 
presentation  might  be  by  parol,  and  might  be  proved  by 
parol,  that  b,  by  a  witness  who  was  present  and  heard  it ; 
but  he  denied,  that  in  such  a  case  common  reputation 
oould  be  given  in  evidence.     If  it  can,  he  added,  why 
might  not  such  evidence  decide  titles  to  estates,  at  least 
before  the  statute  of  frauds,  when  no  written  instrument 
was  required  to  make  a  good  feofiBnent  of  the  greatest 
landed  property  in  the  kingdom. 

The  declarations  of  deceased  persons  have  also  been  Declantions 
admitted,  in  cases  where  they  appear  to  be  made  against  «,?«'«'«• 
their  interest;  as,  entries  in  their  books,  charging  them- 
selves with  the  receipt  of  money  on  the  account  of  a 


(1)  BuU.  N.  P.  »95»  «nd   cited   hy  (2)  3T.R.  733. 

Sutler  J.  ill  K.  v.  Krbwell,  3  T.R.  719. 
S.C.  reported  i  Wils.  a  15. 
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thud  persoB  (r),  or  acknowledging  the  payment  of  money 
due  to  themnelTes  (a).  In  either  case,  the  entry  is  to  their 
own  immediate  prejudice,  and  strong  evidence  of  the  fact, 
in  coasideratJon  of  whida  the  money  is  said  to  have  been 
receiyed  or  paid.  Thus,  where  the  point  in  issue  was, 
whether  a  certain  waste  was  the  soil  of  the  defendant, 
entries  by  a  steward,  since  deceased,  of  money  reotfred  by 
him  from  different  persons  in  sadsfiMtion  of  trespasses  com- 
miUed  on  tbe  waste,  are  evidence  to  shew  that  the  right  to 
the  soil  was  in  bis  master,  under  whom  the  piaintiff 
claimed  (3).  So  rentals  in  which  a  decreased  bailiff  or 
receiver  charges  himself  with  specified  sums,  are  evidence 
to  shew  for  what  particular  tenure,  or  in  what  right  the 
money  was  received  (4).  So,  a  bUl  of  lading,  signed  by 
the  deceaaad  master  of  a  vessel,  ibr  goods  to  be  delivered 
to  a  consignee^  is  evidence  of  property  in  the  consignee, 
not  only  against  the  nsiaater,  but  also,  as  it  seems,  in  an 
action  of  trover  for  tbe  goods  against  a  third  person  (5). 
$0,  a  written  manorandnm  by  a  deceased  man-midwife^ 
stating  that  he  had  delivered  a  woman  of  a  child  on  a  cer- 
tain ^y,  and  referring  to  his  ledger,  in  which  a  charge 
fi)r  his  attendance  was  marked  as  paid,  was  thought  by 
the  Court  of  King's  Bench  to  have  been  properly  received 
in  evid«M3e,  upon  an  issue  aa  to  the  diild's  age  (6).  Hiis 
entry  was  made  by  a  person,  who,  so  fiu-  fremhaving  an 
interest  to  make  them,  had  an  interest  the  oArer  way. 
For,  it  appeared  distinctly,  from  other  evidence,  that  the 
work  charged  was  actually  done ;  and  the  discharge  in  the 
book  repels  tUe  claim,  which  he  would  odierwise  have 
had. 


(i)  Barry  v.  BebUngton,  4  T.  R. 
$1$,  Harpur  v.  Brooke,  3  Woodeson^ 
Lmi.  3j».  Sm«4  v.  HMut*  4  T.  a« 
669. 

(ft)  Warren  ▼.  Green vltte,  ft  Str. 
1 129,  commented  on  by  Lord  Mans- 
field in  Brydges  v.  Duchess  of  Chandos, 
ft  Burr.  107ft,  and  by  Ld.  EUeoborough 
in  Higham  v.  Ridgway,  10  East,  118. 


Doe  d«iii.  Re«ce  and  others  ▼.RebaoB 
and  another,  15  East,  33. 

(3)  Barry  ▼.  BebUngtoa,  4  T.  R. 

SIS' 

(4)  Harpur  ▼.  Brooke,  3  Woode- 
son's  Lect.  33ft.  Vin.  Ab.  **  Evidence," 
(A.  b.  ly)  13. 

(5)  Haddow  v.  Parry,  3  Taunt.  305. 

(6)  Higbam  v,  Ridgway,  10  East, 
109,  xzo. 

Upon 
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Upon  the  same  principle,  in  a  late  case,  in  an  action  of 
ejectment  by  the  first  tenant  in  tail  under  a  settlement  (by 
which  an  estate  was  limited  to  A  for  life,  remainder  to  B 
for  life,  remainder  to  C  his  eldest  son  for  life,  remainder 
to  C's  eldest  son  in  tail,  &c^  with  a  power  to  the  tenants 
for  life  to  grant  leases  on  condition  of  reserving  the  ancient 
rent)  against  the  defendant  who  claimed  as  lessee  of  C,  to 
recover  a  part  of  the  estate,  which,  as  the  lessor  of  the 
plaintiff  complained,  had  been  demised  for  less  than  the 
ancient  rent,  the  Court  of  King's  Bench  held,  that  a  letter, 
addressed  to  B,  by  one  ultimately  acquainted  with  the  pro- 
perty, purporting  to  be  a  particular  account  of  the  ancient 
rents  at  that  time,  and  recognized  as  such  by  B,  and  pre- 
served by  the  successive  owners  of  the  estate,  ought  to  have 
been  received  at  the  trial,  as  evidence  of  the  ancient  re- 
served rent  against  C,  (a  succeeding  tenant  for  life^  subject 
to  the  restrictions  of  the  same  power,)  and  also  against  the 
defendant  claiming  under  C.  This  old  paper,  so  accre- 
dited and  adopted,  was  considered  to  be  equivalent  to  a 
declaration  by  B  himself.  Lord  Ellenborough,  in  deliver- 
ing the  judgment  of  the  Court,  said,  ^^  The  contents  of  the 
paper  were  adverse  to  the  tide  of  the  person  who  had  pos- 
session of  it,  by  diminishing  the  interest  in  the  fine  on 
renewal,  in  the  same  proportion  as  it  raised  the  rent  to  be 
reserved.  Then  at  such  a  distance  of  time,  with  the 
means  of  knowledge  which  he  had  of  the  &ct,  and  his  in- 
terest in  declaring  it  the  other  way,  we  think  that  his  de- 
claration is  evidence  of  the  fact  to  go  to  the  jury."  ( i ) 

• 

So,  where  the  question  was,  whether  some  horses^ 
which  had  been  tak^n  by  the  defendant  under  a  heriot 
custom,  belonged  to  the  plaintiff  or  to  one  A,  B,  a  deceased 
tenant  of  the  defendant,  declarations  by  A-  B  were  offered 

(t)  Roed.Bruncv.Rawlings,  7£ast,  14  East,  3^8;  Doe  d.  Reece  r.  Rob- 

a79, 390.    See  also  the  fbUowhig  cases,  ton,  15  East,  33 ;  Price  v.  Littlewood, 

io  which  declarations  of  deceased  per-  3  Campb.  288.     Searle  v.  Ld.  Barring' 

ions,  against  their  interest,  were  re-  torif/u^a,  p.  Z15.     And  as  to  decbra- 

ceited  in  evidence  ;  Baggalley  v.  Jones,  tions  by  persons  Joifitiy  intertttaly  se« 

z  Campb.  367 ;  Morewood  ▼.  Wood,  fiprdt  p«  7}« 

O  in 


194  Hearu»f  not  Evidence.  [Cb.  7. 

in  evidence^  finr  tb«  purpose  of  profing  that  tl&e  horses 
belonged  to  the  phuntiff  before  A.  B's  death,  in  which  de- 
clarations A*  B  stated  that  he  had  given  up  his  fiurm  and 
all  his  stock  to  the  plaintiff.  This  evidence-  was  rejected 
at  the  trial;  but  the  Court  of  Common  Plea%  on  a  motion 
for  a  new  trial,  held  that  the  declarations  ought  to  have 
been  admitted,  since  they  were  against  the  interest  of  tk«  peiu 
son  who  made  them,  and  might  have  been  given  in  evidoiee 
against  him  in  his  life*time,  if  the  plaintiff  had  brought  aa 
action  for  the  horses.  ( i ) 


Upon  the  same  principle,  a  paper  signed  by  many  de- 
ceased copyholders  of  a  manor,  importing  what  was  the 
geiieral  right  of  common  in  each  copyholder,  and  agreeing 
to  restrict  it,  is  evidence  of  reputation  even  against  ofber 
copyholders  not  claiming  under  those  fdio  signed  it  (2). 
So^  a  declaration  by  the  owner  or  occupier  of  adjbining 
land,  that  his  neighbour's  land  extends  to  such  a  spot,  ac- 
companying an  act  of  forbearance  to  go  beyond  the  spot 
for  that  reason,  (or  without  such  act,  if  he  speaks  against 
his  interest,)  is  evidence  that  the  land  extends  so  fiar  (3). 
So,  the  declaration  of  a  deceased  occupier  of  land,  that  he 
rented  it  under  a  certain  person,  is  evidence  of  that  per- 
son's seisin  (4).  Such  admissions  or  declarations  against 
interest  appear  to  be  evidence  upon  the  same  princi^e^  as  the 
acts  of  a  party  against  his  interest;  they  dlflfer  in  degree 
and  in  their  eflfect,  rather  than  in  their  nature.  An  act  of 
forbearance  on  one  side  is  an  admission  of  right  on  tSie 
other ;  and  proof  of  the  exercise  of  a  right,  whidi  has 
been  acquiesced  in,  is  still  stronger  evidence  that  the  right 
existsl  It  is  the  constant  practice  to  receive  such  evi- 
dence  on  questions  concerning  tolls,  rights  of  way,  free- 
hold in  wastes,  and  other  cases  of  the  same  kind.  (5} 

(I)  Wat  f .  Fmcb,  i  Tiunt.  R«p.  141.         (4)  Uirit  r,  Wmoo,  4  Ttmu  i6. 
(s)  ChMnm  v.  Cowlan,  13  Bast,  10.     sM  /ii*ri»  a.  i8t.  Dm  ten.  BtagdlOT 
(3)  Sir  T.  Smky  r,  WhH?,  14  Eatt»     v.  Jooes,  i  C«mi4>.  567.         ^^ 
S3«t  339»  M<«  (5)    I  Sar.  659.      14  B«c,  341. 

iCamplKjio. 
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Hie  memoraiMlijm  or  eDtry»  before  it  can  be  received  in 
mdenoe^  nuiBt  be  proved  to  be  authentic;  as,  by  shewing 
it  to  be  the  hand-writing  of  the  deoeaaed  person,  who  knew 
the  fiu;t  there  stated,  or  that  it  was  signed  by  him  (i) :  or,  (if 
signed  by  another,)  that  it  was  made  by  his  order,  or  after* 
wards  aoknowledged  by  him.  And  as  to  the  question, 
whilber  a  bodi  prpduosd  was  a  receiver's  book,  diat  may 
bs  datermined  by  internal  evidence^  on  an  inspection  by 
the  Court  (2) 

In  all  the  cases  which  have  been  mentioned  on  this 
sotjeet,  the  person^  who  had  made  the  entry  or  declaration 
in  questiout  was  deceased  at  the  time  of  the  trial:  if  the 
rule  were  not  confined  to  such  cases,  there  *would  be  great 
danger  of  collusion.  It  has,  therefore^  been  hdd,  that 
such  evidence  is  not  admissible  where  the  person  is  inoa* 
pable  of  attending  from  illness.  (3) 


Entries  in  the  books  of  a  tradesman  by  his  deceased  Tradts^ 
shopman,  who  therein  supplies  proof  of  a  charge  against 
himself,  have  been  admitted  on  the  same  principle  to  be 
evidence  of  the  delivery  of  goods,  or  of  other  matter  there 
stated  within  his  own  knowledge.  Thus,  in  an  action  of 
assumpsit,  the  usual  course  of  the  plaintiff's  dealings  ap- 
peared to  be^  that  the  draymen  of  the  plaintifi^  who  was  a 
brewer,  should  come  every  night  to  the  clerk  of  the  brew- 
hoQs^  and  give  him  an  account  of  the  beer  delivered  out 
by  them,  which  he  set  down  in  a  book  k^t  for  the  pur- 
pose, and  the  draymen  signed  it;  the  drayman,  who  signed 
the  particular  entry  offered  in  evidence,  had  since  died, 
but  bis  hand-writing  was  proved ;  and  this  entry  was  held 
to  be  good  evidence  of  the  delivery  of  the  beer,  for  whigb 
the  action  was  brought  (4).      This    declaration   of  the^ 

(l)    4T.it.  «|,  516.    Jgnn  t.  (4)  Price  v.  Ld.  Torringtoo,  x  Salk. 

W^Uer,  I  QwiU.  $47.     Yaie  w.  JUif h,     %%Si  ^h^  ^-  873,  S.  C.    And  Me 


3  OwHL l6i .  pitman  v.  Madox,  fl  Salk.  69O;  Caly^ 

(fl)  Hm   d.  Vckfaer   v.  Lord  O.  ir.Arcfaluihof  of  CaBt«rbiiry,ft£sp.N. 

Thjiai%yoe9fl,SQ0.  4T.R.5X6.  P*C.64j;  PhiUpioii  v.Cbas«,sCampb. 

'    (3)  HaniMB  r.  BUde^  3  Ompb.  xzo;  Ragodoni  ▼.  Roid,  3  Campb» 

457-  37^. 

O  a  trades* 


igS  Hearsay/  not  Evidence.  [Ch,  7. 

tradesman's  servant,  of  having  delivered  the  goods,  is  also 
an  admission,  that  he  received  them  for  that  purpose,  and 
would  have  been  evidence  against  him>  in  an  action  for  not 
delivering  them  according  to  his  instructions.     But  it  is 
clearly  distinguishable  from  entries  in  the  book  of  a  re- 
ceiver, who  by  making  a  gratuitous  charge  against  himself, 
knowingly  against  his  own  interest,  and  without  any  equi- 
valent, repels  every  supposition  of  fraud.     A  disposition  to 
commit  fraud  would  have  tempted  him  to  suppress  altoge- 
ther the  fact  of  his  having  received  any  thing,  or  to  misre- 
present the  amount  of  the  sum,  but  not  to  mis-state  the 
ground  or  consideration  for  which  it  was  received ;  that  is, 
not  to  mis-state  the  only  fact  sought  to  be  established  by 
the  proposed  evidence.    On  the  other  hand,  the  declara- 
tion of  the  tradesman's  servant  is  offered  in  evidence  to 
prove  the  fact  of  delivery,  and  as  he  gives  the  account  not 
against  his  own  interest,  (which  is  some  security  for  the 
truth  of  the  statement  in  the  other  case,)  the  probability 
of  his  account  being  true  or  false  is  neither  greater  nor  less 
than  the  probability  of  his  being  honest  or  dishonest,  which 
is  nothing  more  than  may  be  said  in  every  case  of  hearsay. 
The  circumstance  of  his  thereby  acknowledging  the  re- 
ceipt of  goods,  which,  it  may  be  said,  would  be  evidence  in 
an  action  against  him,  seems  to  amount  to  little  or  nothing. 
It  was  the  least  he  could  say :  to  have  said  nothing  at  all, 
would,  as  he  must  have  known,  necessarily  lead  to  some 
inquiry.     These  considerations  may  serve  to  shew  how 
eautiously  such  ^declarations  by  shopmen  are  to  be  ad- 
mitted in  evidence,  to  charge  third  persons  with  the  receipt 
•of  goods ;  more  particularly,  as  the  tradesman  may  easily  be 
furnished  with  evidence  of  delivery,  by  taking  a  memorandum 
from  the  purchaser,  or  by  requiring  some  other  security. 

In  the  case  of  Evans  and  Lake(i),  a  merchant's  books 
were  received  in  evidence  under  particular  circumstances. 
The  question  there  was,  whether  certain  goods,  which  had 
been  bought  in  the  name  of  Mr.  Lake,  were  purchased  on 

^i)  Bull.  N.  P.  282,  283 ;  and  see  Cooper  v.  Martdeo,  i  Esf .  N.  P.  C  i. 

his 
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his  own  account,  or  in  trust  for  Sir  Stephen  Evans.     To 
prove  the  latter  of  these  positions,  the  assignees  of  Sir 
Stephen  Evans,  who  were  the  plaintifis,  first  shewed^  that 
there  was  no  entry  in  the  boolcs  of  Mr.  Lake  relating  to 
this  transaction;    they  then  produced  several  receipts  in 
the  possession  of  Sir  S.  Evans  for  the  payment  of  part  of 
the  goods,  and  on  the  back  of  the  receipts  there  was  a 
reference  in   the  hand-writing   of    Sir   Stephen's  book- 
keeper,  since  deceased,   to   a  certain  shop-book  of  Sir 
Stephen.     Upon  this,  the  question  was,  whether  the  book 
so  referred  to,  in  which  was  an  entry  for  the  payment  of 
money  for  tlie  whole  of  the  goods,  should  be  read.     And 
the  Court  of  King's  Bench  on  a  trial  at  bar  admitted  the 
entry,  not  only  as  to  the  part  mentioned  in  the  receipts, 
but  also  as  to  the  remainder  of  the  goods  tlien  in  the  hands 
of  Mr.  Lake's  son.    In  this  case,  (which  Ld.  Hardwicke  ( i ) 
has   observed  upon,  as  '^  new  aqd  having  gone  a  great 
way,")  the  entry  was  not  ofiPcred  by  the  assignees,  as  evi- 
dence of  payment  against  the  seller  of  the  goods,  but  as 
corroborating  evidence  to  shew,  that  while  the  books  of  the 
other  party  concerned  took  no  notice  whatever  of  the 
goods,  those  of  Sir  S.  Evans,  under  whom  the  plaintiffs 
claimed,  treated  the  goods  as  bought  on  his  account. 

In  another  case,  where  the  plaintifif^  to  prove  delivery  of 
wine  to  the  defendant,  produced  a  book  belonging  to  his 
cooper  since  dead,  whose  name  was  subscribed  to  several 
articles,  which  it  was  proposed  to  read  after  proof  of  the 
band-writing,  Lord  Raymoncl  C.  J.  would  not  allow  it, 
saying    it    differed  from    Lord    Torrington's    case  (2)*. 

(I)  In  Glyn  v.  Bk.  of  Eaglnnd,  (a)  CUrk  v.  Bedlbni»  Bull.  N.  P. 
aVes.43.  38a. 

*  Se«  the  Ct«e  of  Cooper  v.  Mandeo,  i  Esp.  N.  P.  C.  i .,  where,  in  order  to  prove 
ftymeot  of  a  draft  at  a  l^aokei'f,  the  baokiDg-bouse  book  was  offered  in  evidence, 
in  which  book  there  was  an  entry  of  the  payment  of  the  draft  in  question.  Lord 
Kenyon  ruled,  that  the  entry  could  only  be  proved  by  the  clerk  who  made  it,  if 
living ;  and  that  other  proof  was  not  admiastble,  though  he  might  be  abroad.  Ac- 
cording to  the  report  of  this  case,  no  objection  seems  to  have  been  taken  against 
the  admisnbility  of  the  entry  itself,  on  the  ground  of  its  being  found  in  a  third 
penon's  book ;  nor  does  that  point  appear  to  have  been  noticed. 

O  3  And 
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And  Lord  Kenjon  ruled,  in  the  case  of  Cfthert  v.  Arcii- 
bishop  of  Canterbury  (f),  that,  in  an  action  for  the  hire  of 
a  pair  of  horsey  an  entry  by  the  plaintiflTs  aerrant,  since 
daeul,  stating  the  terms  of  the  agreement  with  the  defend- 
ant, ought  not  to  be  admitted. 

In  an  action  by  a  taTern»keeper  (2},  it  appeared,  that  the 
defendant  belonged  to  a  club,  which  was  held  at  the 
plaintiff's  house,  and  that  in  a  room,  where  tiie  club  met, 
a  book  used  regularly  to  be  kept  open,  in  which  the  plaintiff's 
servants  entered  the  articles,  as  they  were  ordered  by  the 
members  of  the  club,  who  had  thereby  an  opp6rtunity  of 
inspecting  and  correcting  the  account*  Lord  Kenyon 
admitted  the  book  as  evidence  of  the  delivery,  though  it 
was  not  proved  that  the  servants,  who  made  the  entry, 
were  dead,  nor  was  their  absence  accounted  for,  and  only 
their  hand-writing  was  proved.  The  daily  account  in  the 
book  was  in  this  case  considered  as  tantamount  to  a  bill 
delivered  and  admitted  by  the  defendant. 

The  ftat.  7X1.  c.  12.  enacts,  that  the  diop*book  of  a 
tradesman  shall  not  be  evidence  in  any  action  for  wares 
delivered  or  work  done,  above  one  year  before  tlie  bringing 
of  the  action,  except  the  tradesman  or  his  executor  shall 
have  obtained  a  bill  of  debt  or  obligation  of  the  debtor  for 
the  said  debt,  or  shall  haye  brought  against  him  some 
action,  within  a  year  next  after  the  delivery  of  the  wores^ 
or  the  work  donew  And  the  2d  section  provides,  that  nothing 
in  the  act  shall  extend  to  the  mutual  trading  and  merchandize 
between  tradesman  and  tradesman.  At  the  time  of  making 
this  act  of  parliament,  there  was  an  opinion  growing  up> 
that,  after  a  certain  length  of  time,  a  man's  shop4)ooks 
should  be  evidence  for  him,  after  the  year:  to  prevent 
which,  tbe  act  was  made(3}.  However  the  book  is  not 
evidence,  even,  within  the  year,  except  under  particular 

(I )  a  Eip.  N.  P.  C.  646.  (3)  Per  Ld,  Hard«irkke»  %  Vcs.  43- 

(a)  Wiltzie  v.  Adamson,  K.  R  Sitt. 
liber  Mich,  term  1 7S9,  MS. 

circum- 
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drannstMUKi.  An  tatxy  made  bj  a  tjurksman  bimadf) 
•tadng  the  delivery  of  goods,  is  not  evid^ce  for  him ;  bu^ 
whether  made  by  him  or  aot,  it  may  often  serve  as  a  me- 
moffandum  to  nefresh  the  memory  of  the  shopman,  and  for 
that  purpose  is 


It  has  hem  already  stated,  Aat  admissions  by  one  of  the 
parties  to  a  suit,  against  his  interest,  are  evidence  against 
him ;  and  that  statements  made  by  a  third  person,  on  being 
referred  to  i^  a  party  respecting  any  litigated  point  (i),  or 
rqiresentalions  by  a  party's  agent  (2),  are  in  many  cases 
admissibk  against  the  prindpaL  To  such  cases  the  objeo- 
tion  of  hearsay  does  not  apply.  Nor  does  the  objection 
apply  to  the  account  which  has  been  given  by  a  witness  on 
a  former  trial,  or  to  dying  declarations. 

If  a  witness,  who  has  been  examined  in  a  former  action  TeMimoof 
between  the  same  parties,  and  where  the  point  in  issue  was  ^g^"^*' 
the  same  as  in  the  second  action,  is  since  dead,  what  he 
swore  at  the  trial,  may  be  proved  by  one  who  heard  him 
give  evidence  (3).  For  such  evidence  was  not  given  in  an 
extn^udicial  manner,  but  upon  oath.  The  parties  to  the 
suit  were  the  same,  the  point  in  issue  was  tibe  same,  and  an 
opportunity  was  given  for  cross-examination.  These  cir- 
cumstances plainly  distinguish  the  proposed  evidence  from 
hearsay.  So,  where  a  person,  who  had  been  sworn  on  a 
former  trial  between  die  same  parties  on  the  sameissus^ 
and  subpoenaed  to  appear  as  witness  at  a  second  trial,  did 
not  appear  in  obedience  to  the  writ,  the  C!!ourt  of  King^a 
Bench,  seeing  reason  to  believe  that  he  had  been  kept  away 
fay  the  contrivance  of  the  adverse  party,  admitted  other 
witnesses  to  prove  what  he  had  sworn  on  the  former  occa- 
aon(4).    Hie  person  ca&ed  to  prove  what  a  deceased  wit« 

(ij  See  ante*  p.  77.  a  P.  Will  563.    Fike  ▼.  Cnmch,  i  Ld. 

(%)  Seetiite«p.74.  Ray.  75a    Fer  Lord  Kenyon,  4T.  R. 

(3)  Per  Cur.  in  R.  ▼.  Carpenter,  soo.     Mayor  of*  Doncaiter  ▼.  Day, 

%  Show.  47.    Budnrortfa's  case,  Sir  T.  3TaaDt.  loa. 
Rayn.  xya     Ytn.  Ab.  **  Evidence,**         (4}  Oreen  r.  Gaturck,  Bid).  N.  P. 

Cr.  b.  88.),  fl.  4.    Cokcr  ▼.  FaitweU,  443* 

O  4  nesa 
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ness  said,  must  iibdertake  to  repeat  precisely  his  vary  words 
and  not  merely  to  swear  to  their  eflfect(i)«  Thus,  in  a 
case  before  Lord  Kenyon,  a  witness  was  not  allowed  to 
speak  to  the  eiiect  of  what  the  deceased  witness  had  sworn 
on  the  former  trial.  *^  He  ought,**  said  Lord  Kenyoo>  *^  to 
recollect  the  very  words ;  for  the  jury  alone  can  judge  of 
the  efiect  of  words  (2)."  And  he  cited  the  case  of  the  King 
V.  Deborah  from  one  of  his  own  notes,  to  the  same  point 
For  the  purpose  of  introducing  an  account  of  what  a  de- 
ceased witness  swore  on  the  first  trial,  the  nisi  prius  record 
and  the  postea  indorsed  are  good  evidence  to  shew,  that  a 
cause  was  brought  on  for  trial,  or  that  it  was  actually 
tried.  (3) 

Dying  de-  The  dying  declarations  of  a  person,  who  has  received  a 
daraiioni.  mortal  injury,  are  constantly  admitted  in  criminal  proses 
cutions,  and  are  not  liable  to  the  common  objection  against 
hearsay  evidence  (4).  The  principle  of  this  exception  to 
the  general  rule  is  founded  partly  on  the  awful  situation  of 
the  dying  person,  which  is  considered  to  be  as  powerful 
over  his  conscience  as  the  obligation  of  an  oath,  and  partly 
on  a  supposed  absence  of  interest  on  the  verge  of  the  next 
world,  which  dispenses  with  the  necessity  of  cross-exami- 
nation. But  before  such  declarations  can  be  admitted  in 
evidence  against  a  prisoner,  it  must  be  satisfactorily  proved, 
that  tlie  deceased,  at  the  time  of  making  them,  was  con- 
scious of  his  danger,  and  had  given  up  all  hope  of  recovery. 
This  consciousness  of  approaching  death  may  be  collected 
either  from  the  circumstances  of  the  case,  (as,  from  the 
nature  of  the  wound  and  the  state  of  body),  or  from  ex- 
pressions used  by  the  deceased  (5).  And  it  has  been  de- 
cided by  all  the  judges,  that  the  question,  whether  the 
deceased  made  the  declarations  under  the  apprehension  of 

(i)  Ld.  Palmerstonc*8  case,  cited  by  (4)  R.  v.  Reason  and  Tranter,  i  Str. 

Lord  Keoyon  in  R.  v.  Joliffe,  4  T.R.  499.     Woodcoek's  case,  a  Leach.  Cr. 

»90.  C.i66.  Bambridge'$case,9St.Tr.i6i. 

(a)    Ennis  v.  Donisthom,  Comw.  (5)  Woodcock's  case,  1  Leach,  Cr. 

Sum.  Ass.  1789,  MS.  C.i66.  Dingler's  case,  ib.  638.    John's 

(3)  Pitton  V.  Walter,  i  Str.  i6a.  case«  i  East,  Pi  Cr.  357. 

death) 
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death,  is  a  question  for  the  judge  to  determine,  not  for  the 

juiy.(r) 

On  the  same  principle,  the  dying  declarations  of  an  ac« 
c(»nph'ce  are  admissible ;  for  the  accomplice  himself  woulc} 
have  been  a  competent  witness,  if  he  had  been  living. 
This  was  determined  by  all  the  judges  in  Margaret  Tink- 
ler's case  (2).  The  greater  part  of  the  judges  were  of 
opinion  in  this  case,  that  the  declarations  of  the  deceased 
.were  alone  sufficient  evidence  to  convict  the  prisoner;  on 
the  ground,  that  they  were  not  to  be  considered  as  evidence 
coming  from  a  particeps  criminis,  as  she  thought  herself 
dying  at  the  time,  and  had  no  view  or  interest  to  serve  in 
excusing  herself,  or  fixing  the  charge  unjustly  on  others. 
But  others  of  the  judges  held,  that  her  declarations  were 
to  be  so  considered,  and  therefore  required  the  aid  of  con- 
firmatory evidence.  The  declarations  of  a  criminal  at  the 
time  of  his  execution  cannot  be  received  on  the  trial  of  an 
accomplice;  for,  after  attainder,  he  could  not  be  sworn  as 
a  witness.  (3) 

The  same  kind  of  evidence  is  admissible  in  civil  cases, 
as  well  as  in  trials  for  murder.  Thus,  the  declaration  of  a 
person,  who,  having  set  his  name  as  subscribing  witness  to 
a  bond,  in  his  dying  moments  begged  pardon  of  Heaven 
for  having  been  concerned  in  forging  the  bond,  was  ad- 
mitted to  be  evidence  of  the  forgery  by  Mr.  Justice  Heath  (4), 
ob  the  authority  of  Wright  on  the  demise  of  Clymer  v. 
Littler  (5),  where  similar  evidence  of  a  dying  confession  by 
a  subscrilung  witness  to  a  will  bad  been  received  by  Chief 
Justice  Willes,  and  afterwards  approved  by  the  Court  of 
King's  Bencli.     Lord  Mansfield  on  that  occasion  said, 

( j)  By  the  opinion  of  all  the  Judges,         (t)  i  £i^t,  PI.  Cc.  354, 6, 
in  John's  case,  i  East,  PI.  Cr.  357.,  and  (3)  Drummond*s  case,  i  Leach,  Cr. 

in  Wclborn's  case,  i  East,  PI.  Cr.  35*h  C.  37S ;  I  East,  PI.  Cr.  353,  6,  C. 
In  Woodcock's  rase,  which  was  before  (4)  Cited  by  Ld.  EUenborough  in 

the  two  last,  this  question  had  been  left  Aveson  v.  I^rd  Kinnaird^  6  £att,i95. 
to  the  jury  by  Eyre  C.B.,  I  East,  PLCr.         (5  j  3  Burr.  1 244. 1255. 
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'<  The  aoeoiuit  wm  a  oonfiMsion  of  greaX  iiuquty»  and  u 
the  dying  person  could  be  under  no  temptation  to  «ay  it, 
but  to  do- justice  and  ease  his  conscience^  I  am  of  opinion 
the  evidence  was  proper  to  be  left  to  the  jury." 

As  the  declarations  of  a  dying  man  are  admitted,  en  a 
sappotttion»  that,  in  his  awful  situation  on  the  confines  of  a 
ftiture  worid)  he  had  no  motiTes  to  misrepresent,  but  on  die 
contrary  the  strongest  motites  to  speak  without  disguise 
and  without  malice,  it  seems  to  follow,  that  the  party, 
against  whom  they  are  produced  in  evidence,  may  entar 
into  the  particulars  of  hit  behaviour  in  his  last  moments,  or 
may  be  allowed  to  shew  that  the  deceased  was  not  of  such  a 
character,  as  was  likely  to  be  impressed  by  a  rdigious  sense 
of  his  approachinir  dindution. 


Heamj  Hearsay  is  often  admitted  in  evidence,  as  part  of  Ae  res 

J^M,  ^  gfsia;  the  meaning  of  which  seems  to  be,  that  where  it  is 
necessary,  in  the  course  of  a  cause,  to  inquire  into  tiie 
nature  of  a  particular  act  and  the  intention  of  the  person 
who  did  the  act,  proof  of  what  the  person  said  at  the  time 
of  doing  it  is  admissible  evidence,  for  the  puqpose  of  shewing 
its  true  diameter.  Thus,  for  example,  in  an  action  by  the 
assignees  of  a  bankrupt,  the  bankrtq>t's  declarations  at  the 
time  of  his  absenting  himself  finom  home  are  properly  re- 
eemd  in  evidence,  to  shew  the  motive  of  his  absence.  In 
the  case  of  Bateman  v.  Bailey  (i),  therefore,  where  the 
question  was,  whether  the  trader's  departmre  from  his 
dwelling-house  amounted  to  an  act  of  bankn^itcy,  the 
Court  of  King's  Bench  were  of  opinion,  that  the  reasons^ 
whidi  he  gaveft>r  his  absence,  after  his  return  home^  ought 
to  have  been  admitted  in  explanation  of  his  own  act.  Tie 
VTords  o^the  stat  i  J.  i.  c  15.  s.  2.  are^  that  every  person 
using  the  trade  of  merdiandiae^  ftc,  who  shall  b^^in  to 
keep  his  houses  or  otherwise  absent  himself,  or  depart  kis 

(1)  5  T.  R.  jxa.     And.  im  Maylia  v.  Eyioib  %  Str.  809.     Ewms  v.  Odd, 
B11U.N.P.40. 

dwdHfig'' 
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dwtUing-^nme^  io  the  iMtfeii/  or  whttdbj  IwestdilorsiWlor 
may  be  defiwUd  or  delayed  ibr  the  recovery  of  their  jft^ 
debtfy  fca,  shall  be  aocoantKl  and  adjudged  a  baokrupt 

In  the  case  of  Thompflon  and  wife  against  Trevanion  ( t% 
which  was  an  action  of  trespass  and  assault,  Lord  C.  J.  Holt 
allowed  what  the  wife  said,  immediately  upon  the  hurt  re- 
ceired,  and  before  she  had  time  to  demise  or  contrive  aay 
thing  for  her  own  advantage,  to  be  given  in  evidence.     So^ 
on  an  indictment  for  a  rape,  what  the  girl  said  recently 
after  the  fiurt,  (so  that  it  excluded  a  possibiliQr  of  practisbg 
on  her,)  has  been  held  to  be  admissible  in  evidence  as  a 
part  of  the  transaction  (2).     So  in  the  case  of  Aveson  v. 
Lord  Kinnaird  (3),  where^  (in  otder  to  ascertain  whether 
the  deceased  was  in  a  good  state  of  health  on  the  day  of  the 
insurance^  it  became  material  to  consider  what  the  state  of 
health  was  both  before  and  after  that  day,)  the  account, 
which  the  deceased  gave  some  days  after  obtaining  tlie  oer* 
tificate  of  good  health,  respecting  her  state  on  the  formar 
day,  was  admitted  at  the  trial,  and  the  Court  of  King's 
Bench  were  of  opinion,  that  it  had  been  properly  admitted* 
And  it  is  in  every  day's  experience^  said  Mr.  Justice  Law- 
rence in  this  case^  that  what  a  man  has  said  of  himself  to 
his  surgeon  is  evidence,  in  an  action  of  assault,  to  shew 
what  he  has  suffered  by  reason  of  the  assault*    So,  it  should 
seem,  in  an  action  for  criminal  conversatbn,  the  declan^ 
^ons  of  a  wife  at  the  time  of  her  elopementf  stating  the 
reason  of  her  elqping,  (as^  that  she  fled  from  an  immediate 
fear  of  personal  violence,)  would  be  evidenoe  i^gainst  the 
husband  (4);  but  a  collateral  declaration,   respecting   a 
matter  which  happened  at  another  time^  would  not  be  ad* 
missible.     And  where^  in  aA  action  for  criminal  conversi^ 
tion,  the  defence  was,  that  the  plaintiff  had  connived  at  his 
wife's  elopement,  evidenoe  was  received,  on  the  part  of  the 

(t)  Skin.  402,  dted  by  the  Court,         (3)  6  Eatt,  xSS,  19k;  aoCS^  p.  xSx. 


(^  finatr's  %wm%  t  £«(»  PI.  Cr. 
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plaintiff,  of  the  wife's  declarations  as  to  her  intention  and 
purpose  in  going  ( i ) ;  for  the  question,  in  efiect,  was,  whe- 
ther  the  husband  knew,  that  she  was  about  to  elope,  or 
whether  he  believed,  that  her  intention  was  a^  she  repre- 
sented. 

(i)  Ho«r«  v.AUcn,  3  E»p.  N.  I*.  C,  the  motion  for  a  now  trial,  were  of 
276,  before  Loid  Kenyon,  on  %d  trial,  opinion,  that  this  evidence  ought  to  be 
vho  said,  that  some  of  the  Judges,  on      admitted. 


CHAP.  VIII. 

On  the  Examination  of  Witnesses. 

\  FTER  considering,  in  the  last  chapter,  what  kind  of 
'^•^  evidence  ought  to  be  produced  for  ascertaining  the 
points  in  issue,  the  next  subject  of  inquiry  relates  to  the 
manner,  in  which  witnesses  are  to  be  examined. 

The  ordinary  mode  of  proceeding  in  the  couits  of  com- 
mon law,,  preparatory  to  the  examination  of  a  witness,  is  to 
swear  him  in  chief,  unless  an  objection  should  be  made  to 
his  competency ;  in  which  case,  the  practice  formerly  was 
to  examine  him  on  the  voire  dire,  and  this  was  so  strictly 
observed,  that,  if  a  witness  were  once  examined  in  chie^  he 
could  not  afterwards  be  objected  to  on  the  ground  of  inte- 
rest. But,  in  later  times,  the  rule  has  been  to  a  certain 
extent  relaxed,  and  now,  if  it  should  be  discovered  in  any 
stage  of  the  tridl,  that  a  witness  is  interested,  his  evidence 
will  be  rgected.  This  is  as  well  for  the  convenience  of  the 
Court,  as  for  the  purposes  of  justice.  The  examination  of 
a  witness,  to  discover  whether  he  has  any  interest  in  the 
cause,  is  frequently  to  the  same  effect  as  his  examination  in 
diief ;  it  therefore  saves  time  and  is  more  convenient,  that 
the  witness  should  be  sworn  in  chief  in  the  first  instance; 
and  if  it  should  afterwards  appear  that  he  is  interested,  it 

will 
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will  then  be  time  to  take  the  objection  (i).  This  relaxa* 
lion,  however,  of  the  ancient  rule,  does  not  extend  so  fiir^  , 
as  to  allow  the  counsel  on  the  cross-examination  to  ask  the 
witness  every  sort  of  question,  which  might  be  proper  on 
the  voire  dire.  For  example,  after  an  examination  in 
chief,  a  witness  is  not  to  be  cross-examined  as  to  the  con- 
tents of  a  will  not  produced  in  court,  under  which  it  i^ 
suggested  that  he  takes  some  intei'est,  although  such  ques- 
tions might  be  properly  asked  in  an  examination  on  the 
voire  dire.  (2) 

When  the  witnessi  has  been  regularly  sworn,  he  is  first 
examined  by  the  party  which  produces  him;  after  which^ 
the  other  party  is  at  liberty  to  cross-examine.  The  exa- 
mination is  in  open  court,  in  the  presence  of  the  parties, 
their  attomies  and  counsel,  and  before  the  judge  and  jury, 
who  have  thus  an  opportunity  of  observing  the  understand- 
ing, demeanor,  and  inclination  of  the  witnesses. 

Leading  questions,  that  is,  such  as  instruct  a  witness 
how  to  answer  on  material  points,  are  not  allowed  on  the 
examination  in  chief;  for,  to  direct  witnesses  in  their  evi* 
dence  would  only  serve  to  strengthen  that  bias,  which  they 
are  generally  too  much  disposed  to  feel,  in  favour  of  the 
party  that  calls  them.  But,  if  a  witness  should  appear  to 
be  in  the  interest  of  the  opposite  party,  or  unwilling  to  give 
evidence,  the  Court  will  in  its  discretion  allow  the  examina- 
tion in  chief  to  assume  the  form  of  a  cross-examination. 
And,  in  examining  a  witness  for  the  purpose  of  directly  con- 
tradicting another  witness,  on  the  opposite  side,  as  to  some 
particular  parts  of  his  evidence,  which  no  general  examina- 
tion in  chief  would  be  able  to  touch,  leading  questions 
may  be  properly  asked.  Thus,  for  example^  after  exhaust- 
ing the  witness's  memory  as  to  the  contents  of  a  written 
instrument,  he  may  be  asked  whether  it  contained  a  parti- 

(i)  Turner  ▼.  Pearte,  x  T.  R.  7x7.         (1)  HowvO  r.  Lock,  s  Cttnpb.  14. 
Perigal.  V.  NicholsoDi  1  Wight>r*  64* 

cular 


tc6 


On  ike  Esamnaiion  qf  Witnesses.    [Ch.  8. 


enkr  paang^  mrhicb  kafl  been  sworn  te  on  die  other  side; 
Otkerwiae  it  would  be  scarcely  possible  ever  to  come  to  a 
direct  contradiction.  ( i } 

A  witness  cannot  be  compelled  to  answer  any  question, 
whidi  has  a  tend^icy  to  expose  him  to  penalties,  or  to  & 
criminal  chaq^(z).  Thns^  on  an  indictment  for  a  rape^ 
the  wmsan  is  not  obliged  to  answer,  whether  on  some 
fimner  occasion  she  had  not  a  criminal  connection  with 
odier  m«i  or  with  particular  individuals  (3);  nor  is  evi«> 
dence  of  such  criminal  intercourse  admissible  (4).  80,  on 
an  appeal  against  an  order  of  bastardy,  a  person  cannot  be 
compelled  to  acknowledge  himself  the  father  of  a  bastard 
child;  but  there  is  no  objection  to  his  being  sworn,  and,  if 
he  chooscs>  he  may  confess  the  fiict  (5).  So,  it  has  been 
hddf  in  an  action  fixr  a  libel  (6),  (which  was  published  by 
the  defendant  in  a  nduntary  affidavit  sworn  eztn^^^^^y 
before  a  maipstnte,)  that  the  magistrate's  clerk  is  not  bound 
to  answer,  whether  he  wrote  the  affidavit  and  delivered  it 
to  the  magistrate^  because  the  bare  copying  out  of  a  libel 
is 


Further,  there  are  some  authorities  in  support  of  the  posi- 
tion, that  a  witness  is  not  compellable  to  declare  his  own  in* 
fiuny,  nor  to  confess  what  has  a  direct  tendency  to  degrade  his 
diaracter  (7).  In  Cooke's  case,  reported  in  the  State 
Trials,  where  a  question  arose,  whether  a  juryman,  who 
had  been  challenged,  might  be  examined  as  to  his  having; 
asserted  the  guilt  of  the  prisoner  before  the  trial,  C.  J.  Treby 


(x)  Ooiirteen  T.Touse,  x  C«npb.  43. 

(1)  R.v.I^Gb Gordon,  tI>ovg.  593. 
Titl^  V.  Grcvet,  2  l.d.  Raym.  1088. 
l6Vc1.juB.i4ft.  PrcMnb.8c.46G.3. 

(3)  Ho(]gton*s  case,  by  a  majoriyr  of 
4lM  Judges  oD  a  cise  raatnred,  x8xs» 
ids.  Podd  ▼.  Notriy,  3  C4mpb.5X9* 

(4)  By  th«  opinion  of  all  the  Judges 
in  Hodgson's  case,  MS. 

(5)  R.  V.  Sc.Mary*!,  Nottiag|iam» 
X3EMt,58.  n. 

(6)  Moloney    v.   Bartley,   before 


Wood  B.  3  Campb.  ftxa  A  hSSk  of  ex* 
ctpcions  mm  ceiiilai«d,  but  aftcrwanb 
dropped* 

(7)  Vid.  diecum  by  Ttthj  C  J.  in 
Cooke's  case*  4  8t.  Tr.  748.  aod  by 
Pratt  C.  J.  Sayer's  case,  6  St.  Tr. 
959.  R.  V.  JLewis,  4  Esp.  K.  F.  C,%$S» 
MachridoT.  Macbride,da  %4%,^~  In  R. 
▼.  Edwards,  4T.  R.  440,  on  an  appO* 
cation  to,  bail  the  prisoner,  the  Omnt 
aliovred  the  counssl  to  ask  one  of  the 
bail,  whether  he  had  stood  in  the  pfl* 
lory  for  peijury. 

said^ 
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said,  ^  Yon  xtmj  aik  i^ka  the  yoire  dire^  whether  he  hat 
any  interest  in  the  cnue,  nor  shall  we  deny  you  liberty  to 
isk,  whether  he  is  qualified  according  to  law  by  having  a 
freehold  of  sufficient  value :  but  that  you  may  ask  a  juror  (i) 
or  witneis  every  questikm  that  will  not  make  him  criminotts» 
that  is  too  large*  Men  have  been  asked  whether  they  have 
been  eoniokted  and  pardoned  for  Jiiomf^  or  vAeiher  ihof  haoe 
been  whipped  for  peUy  Uarcemfy  but  they  have  not  been  obliged 
to  answer  ;  for  although  their  answer  in  the  affinnative  will 
not  make  them  criminal,  nor  subject  them  to  punishment, 
yet  they  are  matters  of  infamy,  and,  if  it  be  an  infiunooi 
tUngj  thai  is  enough  to  preserve  a  man  foam  being  bound  to 
answer.  A  pardoned  man  is  not  guilty:  his  crime  is 
puiged.  But  merely  finr  the  reproach  of  it,  it  shall  not  be 
pat  tqxm  him  to  anemer  a  question^  whereon  he  will  be  forced 
tofomsear  or  di^ace  himself.  So,  persons  ham  been  es^ 
eased  foe/In  answering^  whether  they  have  been  committed  tp 
iHdewdli  as  pilfiurers  or  vagrants,  &c;  yet  to  be  suspected 
is  only  a  misfortune  and  shame,  no  crime.  The  Ifte  has 
been  observed  in  other  cases  of  odious  and  infiunous  mat- 
ten^  which  are  not  crimes  indictable.''  {%) 


In  Layer's  .case  (3),  on  an  indictment  for  high  treason, 
the  prisoner  insisted  that  a  witness  should  be  examined  on 
die  voire  i^trf,  whether  he  had  a  promise  of  pardon,  or  some 
odier  reward,  for  swearing  against  him ;  the  point  was  ar- 
gued by  his  counsel,  and  over^ruled  by  the  Court.  The 
Lord  Ch.  J.  Pratt  said,  ^  You  see,  the  most  you  can  make 
of  it,  is,  that  h  is  an  objection  to  his  credit;  and  if  it  goes 
to  his  credit,  must  he  not  be  sworn,  and  his  cradit  lift  to 
Aejttiy?  He  must  be  examined  as  a  ^gal  witness.  But 
tfthisman^  under  eapeetaiion  or  promise  qf  a  pardonf  comes 
here  to  swear  that  wkiA  is  not  true^  and  yon  would  ash  him 
to  thatj  he  is  not  obliged  to  answer  U.  Nobodyi$todiserei(t 
AJMtfj^  b«t  diwajn  to  be  taken  to  be  ianoecn^  till  it  qipeir 


! 


z)  Sm  dao  Go.  Lit  t  jt.  h.  {$)  69t  Tr.  «5^ 

s)  Co«lM*i6«tt4St.Tr«748. 
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,  otherwise.  If  M^,  vAo  ask  the  guesiiofh  insinuate  any  thing 
like  that  J  (namely,  that  the  witness  can  give  no  evidence 
except  what  is  fiJse,)  it  ought  not  to -have  an  answer :  but  if 
he  has  a  promise  of  pardon,  if  he  gives  true  evidence,  it  is 
no  objection  to  his  being  a  witness,  or  to  his  credit."  And 
Mr.  Justice  Fortescue  Aland,  referring  to  a  case  cited,  where 
a  shnilar  point  was  made  and  over-ruled,  said,  *'  The  reason 
the  Court  gave,  (that  it  was  improper  to  ask  this  question 
in  the  xxnre  dire^J  was,  that  if  he  had  this  promi^,  such 
promise  was  made  either  to  speak  the  truths  or  to  speak  a 
fiilsehood ;  if  it  were  to  give  Just  and  true  evidence j  there 
was  no  harm  in  it ;  and  if  it  was  a  promise  of  pardon  for 
speaking  what  was  not  true,  the  witness  was  not  bound  to  an^ 
swer  that  question^*  It  has  been  before  mentioned,  that,  if 
a  witness  is  asked,  whether  he  has  been  convicted  of  an 
offence,  and  admits  the  fact,  yet  the  mere  admission  will 
not  make  him  incompetent;  notwithstanding  that  he  might 
be  incompetent,  if  the  conviction  were  legally  proved  by 
an  examined  copy  of  the  record,  (i) 

It  has  been  doubted  whether  a  witness  could  be  com- 
pelled to  give  any  evidence  which  might  subject  him  to  a 
civil  action  or  chai^  him  with  a  debt.  But  now,  <<  It  is 
declared  by  stat.  46  6. 3.  c.  37.  that  a  witness  cannot  by 
law  refuse  to  answer  a  question  relevant  to  the  matter  in 
issue,  (the  answering  of  which  has  no  tendency  to  accuse 
himself,  or  to  expose  him  to  penalty  or  forfeiture  of  any 
nature  whatsoever,)  on  the  ground,  that  the  answering  of 
such  question  may  establish,  or  tend  to  establish,  that  he 
owes  a  debt,  or  is  otherwise  subject  to  a  civil  suit.'.'  But 
the  right,  which  the  parties  to  a  suit  have,  to  refuse  an- 
swering any  question,  is  not  in  any  degree  affected  by  this 
statute ;  and  therefore^  on  a  question  of  settlement,  a  rated 
parishioner  is  not  compellable  by  the  adverse  parish  to 
give  evidence,  as  he  is  directly  interested  as  party  to  the 

« 

(x)  See  R.  V.  Teale,  R.  ▼.  CareiiuoD,  supra,  p.  %J^, 

appeal, 
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appeal,  and  does  not  come  mtfain  the  words  or  meaning  of 
the  act  (i) 

A  witness  can  depose  only  to  such  facts  as  are  within 
his  own  recollection.  But  to  assist  his  memory  he  may 
use  a  written  entry,  or  memorandum,  6r  the  copy  of  a  me- 
morandum ;  and,  if  afterwards  he  can  positively  swear  to 
the  truth  of  the  fact  there  stated,  such  evidence  will  ht 
sufficient^  But,  if  he  cannot  from  recollection  speak  to 
the  fact  any  further,  than  as  finding  it  stated  in  a  written 
entry,  his  testimony  will  amount  to  nothing  (2).  When  a 
witness  has  recourse  to  a  written  memorandum  for  the 
purpose  of  assisting  his  recollection,  there  seems  to  be  no 
good  reason  for  confining  him  to  such  writings  only  as 
were  drawn  up  at  the  precise  time  when  the  fects  occurred ; 
for  one  person  may  have  as  clear  and  strong  a  recollection, 
from  looking  at  a  paper  written  half  a  year  afler  the  fact, 
as  another  who  wrote  down  the  tact  on  the  very  day  it 
happened.  However,  the  entry  ought  to  have  been  made 
by  the  witness  himself  or,  if  made  by  another,  examined 
by  him,  while  the  fact  was  fresh  in  his  memory.  (3} 

In  general,  the  opinion  of  a  witness  is  not  evidence:  be 
must  speak  to  &cts.  But  on  questions  of  science  or  trader 
or  others  of  the  same  kind,  persons  of  skill  may  speak  not 
only  as  to  facts,  but  are  allowed  also  to  give  their  opimcms 
in  evidence.  Evidence  of  character  is  founded  on  opinion, 
and  the  opinion  of  a  medical  man  is  evidence  as  to  the  stat^ 
of  a  patient.  So,  ship-builders  have  been  admitted  to 
state  their  opinion  on  the  sea-worthiness  of  a  ship^  from 
a  survey,  which  had  been  taken  by  others,  and  at  which 
they  were  not  present  (4).  So,  in  an  action  of  trespass 
for  making  an  embankment,  which  was  said  to  have  gra- 

(i)  R.  V.  Iiihahitants  of  Woburn,  (3)  Burrough  v.  Martin,  4  Campb. 

so£att,395.  11%' 

{%)  Saniwell  ▼.  Sandwell,  per  Holt  (4)  Thoratan  v.  Royal  Exch.  Ass. 

C  I.    Comb«rb.  445.    Doe  v.  Perkmsi  Company,  Peake,  N.  P.  C.  25.    Chau- 

3  T.  R.  754.  Tanner  v.  Taylor,  ib,  75 4.  rand  v.  Angentein, ib.  43 . 
8  East,  284.  289. 
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dually  choaked  up  Wells  harbour,  an  engineer  was  per- 
mitted to  prove  from  bis  own  experiments,  wbat  were  the 
effects  of  natural  causes  upon  tliat  particular  harbour,  and 
on  other  harbours  similarly  situated  on  the  same  coast,  and 
that  the  removal  of  the  bank  would  not,  in  his  opinion,  re* 
store  the  harbour  ( i  )•  So,  where  the  question  is,  whether 
a  seal  has  been  forged,  seal  engravers  may  be  called  to  shew 
a  difference  between  a  genuine  impression  and  that  sup- 
posed to  be  false«  (2) 

In  cross-examinations,  the  object  of  which  is  to  sift 
evidence,  and  try  the  credibility  of  the  witnesses,  a  great 
latitude  is  allowed  in  the  mode  of  putting  questions.  The 
rule,  however,  is  still  subject  to  certain  limitations.  A  wit- 
ness cannot  be  cross-examined  as  to  any  fact,  which  (if 
admitted)  would  be  collateral,  and  wholly  irrelevant  to  the 
matter  in  issue,  for  the  purpose  of  contradicting  him  by  other 
evidence,  (in  case  he  should  deny  the  fact,)  and  in  this 
manner  to  discredit  his  testimony  (3);  and  if  the  witness 
answers  such  an  irrelevant  question  before  it  is  disallowed  or 
withdrawn,  evidence  cannot  afterwards  be  admitted  to  con- 
tradict his  testimony  on  the  collateral  matter  (4).  In  the 
application  of  this  rule^  the  principal  thing  to  be  consi- 
dered will  be,  whether  the  question  is  irrelevant  to  the 
points  in  issue  between  the  parties.  In  an  action  for 
usury,  it  would  be  entirely  immaterial  and  irrelevant  to 
cross-examine  the  witness  respecting  other  contracts  sup- 
posed to  have'  been  made  by  tlie  defendant,  unless  the 
witness  had  first  said  that  the  contracts  were  the  same; 
and  that  was  the  point  in  the  case  of  Spenceley  v.  De 
Willot.  So  it  would  be  irrelevant  to  ask  a  witness  in 
cross-examination,  whether  he  had  not  attempted  to  dis- 
suade another  witness  from  attending  the  trial  (5).  But  it 
is  not  irrelevant  on  the  trial  of  a  prisoner,  to  cross-exa- 

(1)  FoUcet  V.  Chid,  1 783,  MS.  cited  {7)  Spenceley  r.  Dc  Willot,  7  East, 

by  Buller  J.  in  Goodtitle  v.  Btaham,  ic8. 

4  T.  R.  498.  (4)  Hjtris  v.  Ti|>p€t,  a  Campb.  63 8. 

(a)  Per  Ld.  Mansfield  in  Folkei  ▼.  "    (5)  Hkirs  v.  Tippet,  *  Campb.  657. 
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mine  the  witness  to  this  point,  whether,  in  conseqa^oe  of 
being  charged  with  robbing  the  prisoner,  he  had  not  said 
that  he  would  be  revenged  upon  him,  &c«;  and  if  the  wit- 
ness should  deny  having  used  such  a  threat,  evidence  may 
be  given  to  contradict  him.  (i) 

When  a  witness  has  been  once  sworn  to  give  evidence, 
the  other  party  may  cross-examine  him,  though  he  gave  no 
evidence  for  the  party  that  called  him  (2).  And  it  is  re- 
ported to  have  been  ruled  at  nisi  prius,  that,  if  a  witness 
has  been  once  examined  by  a  party,  the  privilege  of  cross- 
examination  continues  in  every  stage  of  the  cause;  so,  that 
the  other  party  may  call  the  same  witness  to  prove  his 
case,  and  in  examining  him  may  ask  leading  questions  (3). 
In  the  case  referred  to,  the  witness  might  possibly  have 
shewn  a  strong  bias  in  favour  of  the  first  party  that  called 
him,  and  on  this  account  perhaps  a  greater  scope  was  granted 
to  the  adverse  party  than  is  usually  allowed.  It  may 
happen,  on  the  other  hand,  that  the  plaintiff  calls  a  witness^ 
unwillingly  and  from  mere  necessity,  knowing  him  to  be 
favourable  to  the  other  side :  in  such  a  case,  to  allow  the 
defendant,  on  calling  him  up  afterwards  as  his  own  wit- 
ness, to  put  leading  questions,  would  be  giving  him  an  un- 
reasonsd>le  advantage;  on  the  contrary,  the  Court  might 
perhaps  be  induced  to  invest  the  plaintiff's  counsel  with 
some  of  the  {)owers  of  cross-examination,  at  the  same  time 
that  it  would  probably  oblige  the  defendant's  counsel  to 
treat  such  a  witness  strictly  as  his  own,  and  confine  him 
within  the  limits  of  an  examination  in^  chief.  If  one  party 
calls  for  the  other  party's  books,  but,  when  they  are  pro^ 
duced,  declines  using  them,  the  mere  calling  for  them  will 
not  make  them  evidence  for  the  adverse  party  (4).  It 
may,  said  Lord  Kenyon,  be  matter  of  observation  to  the 
counsel  on  &e  other  side,  that  the  entries  in  the  books 

(i^  Ye'vin^s  ca«c,  2  Ctmpb.  638.  n.  (3)  Dickinson  v.  Shee,  4  Es^p.  N  P. 

before  Lawrence  J.  C.  67. 

{%)  PbiHps  y.  Earner,  l  Esp.  N  P.  C.         (4)  Sayer  v.  Kitchen,  x  Bsp.  N.  P.  C. 
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<<  The  aoeount  wm  s  oonfiMBkm  of  gratt  iniqpiitjri  and  «• 
the  dying  person  could  be  under  no  temptation  to  «ay  it, 
but  to  do- justice  and  ease  his  conscience,  I  am  of  opinion 
the  evidenoe  was  proper  to  be  left  to  the  jury." 

As  the  dedarations  of  a  dying  man  are  admitted,  en  a 
supposition,  that,  in  his  awful  sitaadon  on  the  confines  of  a 
ftiture  world,  he  had  no  motirea  to  misrepresent,  but  on  tiie 
oontraiy  the  strongest  motives  to  speak  without  diaguise 
and  without  malice^  it  seems  to  follow,  that  the  party, 
against  whom  they  are  produced  in  evidence,  may  entar 
into  the  particulars  of  hia  behaviour  in  his  last  momenta,  or 
may  be  allowed  to  shew  that  the  deceased  was  not  of  such  a 
character,  as  was  likely  to  be  impressed  by  a  rdigious  sense 
of  his  approaching  dinolution. 

Heamj  Hearsay  is  often  admitted  in  evidence^  as  part  of  the  res 

i«iU.  ^^  gfsta;  the  meaning  of  which  seems  to  be,  that  where  it  is 
necessary,  in  the  course  of  a  cause,  to  inquire  into  the 
nature  of  a  particular  act  and  the  intention  of  the  person 
who  did  the  act,  proof  of  what  the  person  said  at  the  time 
of  douig  it  is  admissible  evidence,  for  the  puqpose  of  shewing 
its  true  diaracter.  Thus,  for  escample,  in  an  action  bj  the 
assignees  of  a  bankrupt,  the  bankrupt's  declarations  at  the 
time  of  his  absenting  himself  finom  home  are  properihfr  re- 
eei^rad  in  evidence,  to  shew  the  motive  of  his  absence.  In 
the  case  of  Bateman  t.  Bailey  (i),  therefore,  where  the 
question  wus,  whether  the  trader's  departure  fitmi  his 
dwelling-house  amounted  to  an  act  of  batdmiptc^,  the 
Court  of  King's  Bench  were  of  <q^ion,  that  the  reasons^ 
which  he  gave  for  his  abaenee,  after  his  return  home^  ought 
to  have  bean  admitted  in  ciq>lanation  of  his  own  act  Tie 
VTords  o^the  stat.  i  J.  i.  c  15.  s.  2.  are^  that  every  person 
using  the  trade  of  merdiandice^  &c.,  who  shall  h^pn  to 
keep  his  honse^  or  otherwise  absent  himself,  or  depart  kis 

(1)  5  T.  R.  jxa.     And.  im  Maylia  v.  Eyioi,  %  Str.  809.     Ewwis  v«  Khid, 
BnU-N.  P.40. 

dwdHfig'' 
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» 

dweUit^^kome^  io  tie  iMtfeii/  or  whttdbj  UieBtdilorsiWldc 
may  be  defisatcd  or  delayed  ibr  the  recovery  of  their  jftm 
debti^  fcc,  shall  be  aocoanted  and  adjudged  a  bankrupt. 

In  the  case  of  Thompflon  and  wife  against  Trevanion  ( t% 
which  was  an  action  of  trespass  and  assault,  Lord  C.  J*  Holt 
allowed  what  the  wffe  said,  immediately  upon  the  hurt  re- 
ceived, and  before  she  had  time  to  devise  or  contrive  any 
thing  for  her  own  advantage,  to  be  given  in  evidence.  So^ 
on  an  indictment  for  a  rape,  what  the  girl  said  recently 
after  the  iact,  (so  that  it  excluded  a  possibility  of  practising 
on  her,)  has  been  held  to  be  admissible  in  evidence  as  a 
part  of  the  transaction  (2).  So  in  the  case  of  Aveson  v. 
Lord  Kinnaird  (3),  where^  (in  order  to  ascertain  whether 
the  deceased  was  in  a  good  state  of  health  on  the  day  of  the 
insurance^  it  became  material  to  consider  what  the  state  of 
health  was  both  before  and  after  that  day,)  the  account, 
which  the  deceased  gave  some  days  after  obtaining  tlie  cer* 
tificate  of  good  healthy  respecting  her  state  on  the  former 
day,  was  admitted  at  the  trial,  and  the  Court  of  King's 
Bench  were  of  opinion,  that  it  had  been  properly  admitted. 
And  it  is  in  every  day's  experience^  said  Mr.  Justice  Law- 
rence in  this  caM^  that  what  a  man  has  said  of  himself  to 
his  surgeon  is  evidence,  in  an  action  of  assault,  to  shew 
what  he  has  suffered  by  reason  of  the  assault.  So,  it  should 
seem,  in  an  action  for  criminal  conversation,  the  declarap 
^ons  of  a  wife  at  the  time  of  her  elopementf  stating  the 
reason  of  her  eloping,  (as^  that  she  fled  from  an  immediate 
&ar  of  personal  violence,)  would  be  evidence  i^gainst  the 
husband  (4);  but  a  collateral  declaration,  respecting  a 
matter  which  happened  at  another  tioM^  would  not  be  ad* 
missible.  And  where^  in  an  action  for  criminal  conversi^ 
tion,  the  defence  was,  that  the  plaintiff  had  connived  at  his 
wife's  elopement  evidence  was  received,  on  the  part  of  the 

(1)  Bkin.  40a,  cited  by  the  Court,         (3)  6  Eact,  xS8, 19^;  aio^  p.  xZu 

plaintifl^ 


«SM»ifs.  fii) «  aiit,  19$ 

(^  firaatr's  «ait,  t  E«t»  PL  Cr. 


«io4  On  the  Examination  (^Witnesses.    [Ch.  8. 

plaintiff)  of  the  wife's  declarations  as  to  her  intention  and 
purpose  in  going  ( i ) ;  for  the  question,  in  eflfect,  was,  whe- 
ther the  husband  knew,  that  she  was  about  to  elope^  or 
whether  he  believed,  that  her  intention  was  a^  she  reprc- 
^nted. 

(i)  Hoare  v.  Alien,  3  E»p.  N.  I*.  C.  the  motion  for  a  new  trial,  were  of 
276,  before  Lord  Kenyon,  on  ad  trial,  opinion,  that  this  evidence  ou&ht  to  be 
who  laid,  that  lome  of  the  Judfos,  on     adnuCted. 


CHAP.  VIII. 

On  the  Examination  of  Witnesses. 

\  ITER  considering,  in  the  last  chapter,  what  kind  of 
^^  evidence  ought  to  be  produced  for  ascertaining  the 
points  in  issue,  the  next  subject  of  inquiry  relates  to  the 
manner,  in  which  witnesses  are  to  be  examined* 

The  ordinary  mode  of  proceeding  in  the  courts  of  com- 
mon laW)  preparatory  to  the  examination  of  a  witness,  is  to 
swear  him  in  chief,  unless  an  objection  should  be  made  to 
his  competency ;  in  which  case,  the  practice  formerly  was 
to  examine  him  on  the  voire  dire,  and  this  was  so  strictly 
observed,  that,  if  a  witness  were  once  examined  in  chief,  he 
could  not  afterwards  be  objected  to  on  the  ground  of  inte- 
rest. But,  in  later  times,  the  rule  has  been  to  a  certain 
extent  relaxed,  and  now,  if  it  should  be  discovered  in  any 
stage  of  the  tridl,  that  a  witness  is  interested,  his  evidence 
will  be  rejected.  This  is  as  well  for  the  convenience  of  the 
tilourt,  as  for  the  purposes  of  justice.  The  examination  of 
a  witness,  to  discover  whether  he  has  any  interest  in  the 
canse^  is  frequently  to  the  same  effect  as  his  examination  in 
chief;  it  therefore  saves  time  and  is  more  convenient,  that 
the  witness  should  be  sworn  in  chief  in  the  first  instance; 
and  if  it  should  afterwards  appear  that  he  is  interested,  it 

will 
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will  then  be  time  to  take  the  objection  (i).  This  relaxa* 
tion,  however,  of  the  ancient  rule,  does  not  extend  so  far,  ^ 
as  to  allow  the  counsel  on  the  cross-examination  to  ask  the 
witness  every  sort  of  question,  which  might  be  proper  on 
the  voire  dire.  For  example,  after  an  examination  in 
chief,  a  witness  is  not  to  be  cross-examined  as  to  the  con* 
tents  of  a  will  not  produced  in  court,  under  which  it  i^ 
suggested  that  he  tske&  some  intei'est,  although  such  ques- 
tions might  be  properly  asked  in  an  examination  on  the 
voire  dire,  (a) 

When  the  witness  has  been  regularly  sworn,  he  is  first 
examined  by  the  party  which  produces  him ;  after  which, 
flie  other  party  is  at  liberty  to  cross-examine.  The  exa- 
mination is  in  open  court,  in  the  presence  of  the  parties, 
their  attomies  and  counsel,  and  before  the  judge  and  jury, 
who  have  thus  an  opportunity  of  observing  the  understand- 
ing, demeanor,  and  inclination  of  the  witnesses. 

Leading  questions,  that  is,  such  as  instruct  a  witness 
how  to  answer  on  material  points,  are  not  allowed  on  the 
examination  in  chief;  for,  to  direct  witnesses  in  their  evi* 
dence  would  only  serve  to  strengthen  that  bias,  which  they 
are  generally  too  much  disposed  to  feel,  in  favour  of  the 
party  that  calls  them.  But,  if  a  witness  should  appear  to 
be  in  the  interest  of  the  opposite  party,  or  unwilling  to  give 
evidence,  the  Court  will  in  its  discretion  allow  the  examinar 
tion  in  chief  to  assume  the  form  of  a  cross-examination. 
And,  in  examining  a  witness  for  the  purpose  of  directly  con- 
tradicting another  witness,  on  the  c^posite  side,  as  to  some 
particular  parts  of  his  evidence,  which  no  general  examina- 
tion in  chief  would  be  able  to  touch,  leading  questions 
may  be  properly  asked.  Thus,  for  example,  after  exhaust- 
ing the  witness's  memory  as  to  the  contents  of  a  written 
instrument,  he  may  be  asked  whether  it  contained  a  parti- 

(i)  Turner  ▼.  Pearte,  x  T.  R.  717.         (1)  HowvU  r.  Lock,  z  Catnpb.  X4« 
Perigal  V.  NicholtoDi  i  Wlghtw.  64* 
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eukr  paflBfeg^  nfhich  kas  been  Bwom  to  on  tbe  other  side; 
gtberwiae  k  woiiU  be  «curcely  poflsible  ever  to  come  to  a 
dittGt  contradictioii.  ( i } 

A  witneiB  c«nnot  be  compdled  to  answer  any  question, 
triiidi  has  a  tendency  to  expose  him  to  penalties,  or  to  & 
erimimd  chai^(2).  Tha%  cm  an  indictment  for  a  rape, 
the  wtHnan  is  not  obliged  to  answer,  whether  on  some 
former  occasion  she  had  not  a  criminal  connection  with 
other  m«i  or  with  particular  individuals  (3);  noirisevi* 
dence  of  such  criminal  intercourse  admissible  (4).  So,  on 
an  appeal  against  an  order  of  bastardy,  a  person  cannot  be 
compelled  to  acknowledge  himself  the  fiuher  of  a  bastard 
child;  but  there  is  no  olgecdon  to  his  being  sworn,  and,  if 
be  chooses*  he  m^  confess  the  fiMt  (5).  So,  it  has  been 
heldf  in  an  action  fcr  a  libel  (6),  (which  was  pnblisbed  by 
the  defendant  in  a  vvduntary  affidavit  sworn  extrajudicially 
before  a  magistrate»)  that  the  magistrate's  derk  is  not  bound 
to  answer,  whether  he  wrote  the  affidavit  and  delivered  it 
to  the  magistrate^  because  the  bare  copying  out  of  a  libd 
Is  criminal. 


Further,  there  are  some  authorities  in  support  of  the  posi- 
tion, that  a  witness  is  not  compellable  to  declare  his  own  in- 
fiuny,  nor  to  confess  what  has  a  direct  tendency  to  degrade  his 
diaracter  (7).  In  Cooke's  case,  reported  in  the  State 
Trials,  where  a  question  arose^  whether  a  juryman,  who 
had  been  challenged,  might  be  examined  as  to  his  havings 
asserted  the  guilt  of  the  prisoner  before  the  trial,  C.  J*  Treby 


(x)  Oourteen  v.Touse,  x  Canpb.43. 

{%)  R.T.IJ1G. Gordon,  ft  Dovg.  593. 
Ticlf  V*  Orevet,  %  l.d.  Rajm.  loSS. 
lSVe8.j11a.a4s.  PirMmb.8c.46G.3. 

(3]  Hodgson*!  cne,  by  a  najority  of 
<liit  Judges  00  a  case  reatrved,  zSis, 
MS.  Podd  ▼.  Noirif,  3  Campb.5i9. 

(4)  By  the  opinion  of  all  the  Judges 
IB  Hodgson's  case»  MS. 

(5)  R.  V.  Sc.Mary'a*  Nottiiighaiii» 
X  J  East,  58.  n. 

(6)  Makmey    v.   Baxtley,   befon 


Wood  B.  3  Campb.  aia  A  bin  of  ex- 
ceptions was  tendered,  but  afterwda 
dropped. 

(7)  Vid.  dictum  by  TrebjC.  J.  in 
Cooke*a  caae,  4  8t.  Tr.  74$,  aad  by 
Pratt  C.  J.  Saycr's  case,  6  Sc  Tr. 
959*  R.  V.  Lewia,  4  Cep*  N.  K  C.  4M- 
Macbridev.  MadHride,do.  ft4ft.— In  R. 
V.  Edwards,  4T.  R.  440,  on  an  appB* 
cation  to,  ball  the  priaaner,  the  Court 
aUowed  the  counsel  to  ask  one  of  the 
bail,  wbethar  he  had  stood  in  the  pii* 
lory  for  perjury. 
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said,  ^  Yoo  msjr  aak  vqpoo  the  vdxe  dire^  whether  he  bat 
angr  mterest  in  the  ceiue,  nor  shall  we  deny  you  liberty  to 
ask,  whether  he  is  qualified  acoording  to  law  by  having  a 
firediold  of  sufficient  value :  but  that  you  may  ask  a  juror  ( i ) 
or  witneu  eferyqamtiaa  that  will  not  make  him  criminous, 
that  is  too  large.  Men  have  been  asked  whether  they  have 
been  convicted  and  pardoned^  JHon^y  or  xehether  they  hcne 
been  XBhippedJbr  petty  larceny^  but  they  have  not  been  obliged 
to  answer;  for  although  their  answer  in  the  affirmadve  will 
not  vaeke  them  criminal,  nor  subject  them  to  punishment, 
yet  thqr  are  matters  of  infiuny,  and,  if  it  be  an  infiimom 
tk$9igj  that  is  enough  to  preserve  a  manfrom  being  bound  to 
answer.  A  pardoned  man  is  not  guilty:  his  crime  is 
puiged.  But  merely  for  the  reproach  of  it,  it  shall  not  be 
put  t^pon  him  to  antmer  a  question,  whereon  he  will  bejoneed 
tajbrsmear  or  di^p^ace  himse^.  So^  persons  haoe  been  ea^ 
eused  Jroln  anewering^  whether  they  haoe  been  committed  <a 
iridewellf  as  piUerers  or  vagrants,  &c*;  yet  to  be  suspected 
is  only  a  misfortune  and  shame^  no  crime*  The  like  has 
been  observed  in  other  cases  of  odious  and  infiunous  mat- 
ten^  which  are  not  crimes  indictable.**  (a) 


In  Layer^s  .caBe(3),  on  an  indictment  for  hi^  treason, 
the  prisoner  insisted  that  a  witness  should  be  examined  on 
the  voire  dhre,  whether  he  had  a  promise  of  pardon,  or  some 
odier  reward,  for  swearing  agamst  him ;  die  point  was  ai> 
gned  by  his  counsel,  and  over^ruled  by  the  Court  The 
Lotd  Ch.  J.  Pratt  said,  ^  You  see,  the  ouMt  you  can  make 
of  it,  is,  that  It  is  an  okjectton  to  his  credit;  and  if  it  goes 
to  his  credit,  must  he  not  be  sworn,  and  hJs  crsdit  left  to 
diejttiy?  He  must  be  examined  as  a  l^pd  witness.  Bat 
tf  this  many  under  etcpeetation  or  promise^  a  pstrdonf  comes 
here  to  swear  that  witieh  is  net  truCf  and  you  wosdd  ash  him 
to  thatj  he  is  not  obliged  to  answer  it.  No  body  is  to  discredit 
Ami^^  but  silwaja  to  bt  taken  to  be  innocent  tin  it  appev 

(I)  Sit  tko  Go.  Ut  liS,  k  (3)  6  St  Tr.  St59« 

(s}  CMk«*t6Ht|4St.Tt74t. 
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.  otherwise*  If  t/iey,  "mho  ask  the  guestiofiy  insinuate  any  thing 
like  that,  (namely,  that  the  witness  can  give  no  evidence 
except  what  is  false,)  it  ought  not  to -have  an  ansvoer :  but  if 
he  has  a  promise  of  pardon,  if  he  gives  true  evidence,  it  is 
no  objection  to  his  being  a  witness,  or  to  his  credit."  And 
Mr.  Justice  Fortescue  Aland,  referring  to  a  case  cited,  where 
a  shnilar  point  was  made  and  over-ruled,  said,  *^  The  reason 
the  Court  gave,  (that  it  was  improper  to  ask  this  question 
in  the  voire  dire^)  was,  that  if  he  had  this  promi^,  such 
promise  was  made  either  to  speak  the  truthj  or  to  speak  a 
&lsehood ;  if  it  were  to  give  just  and  true  evidence,  there 
nas  no  harm  in  it ;  and  if  it  was  a  promise  qfj>ardonfor 
speaking  what  was  not  true,  the  witfiess  was  not  bound  to  an^ 
swer  that  question."  It  has  been  before  mentioned,  that,  if 
a  witness  is  asked,  whether  he  has  been  convicted  of  an 
offence,  and  admits  the  fact,  yet  the  mere  admission  will 
not  make  him  incompetent;  notwithstanding  that  he  might 
be  incompetent,  if  tlie  conviction  were  legally  proved  by 
an  examined  o^y  of  the  record,  (i) 

It  has  been  doubted  whether  a  witness  could  be  com* 
pelled  to  give  any  evidence  which  might  subject  him  to  a 
civil  action  or  charge  him  with  a  debt  But  now,  <<  It  is 
declared  by  stat.  46  G.  3.  c.  37.  that  a  witness  cannot  by 
law  r^iise  to  answer  a  question  relevant  to  the  matter  in 
issue,  (the  answering  of  which  has  no  tendency  to  accuse 
himself,  or  to  expose  him  to  penalty  or  forfeiture  of  any 
nature  whatsoever,)  on  the  ground,  that  the  answering  of 
such  question  may  establish,  or  tend  to  establish,  that  he 
owes  a  debt,  or  is  otherwise  subject  to  a  civil  suit.?  But 
the  right,  which  the  parties  to  a  suit  have,  to  refuse  an- 
swering any  question,  is  not  in  any  degree  affected  by  this 
statute ;  and  therefore,  on  a  question  of  settlement,  a  rated 
parishioner  is  not  compellable  by  the  adverse  parish  to 
give  evidence,  as  he  is  directly  interested  as  party  to  the 

(x)  See  R.  v.  Tede,  R.  ▼.  CareiiuoD,  supra,  p.  44. 
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appeal,  and  does  not  come  within  the  words  or  meaning  of 
the  act  (1) 

A  witness  can  depose  only  to  such  fiicts  as  are  within 
his  own  recollection.  But  to  assist  his  memory  he  may 
use  a  written  entry,  or  memorandmn,  or  the  copy  of  a  me* 
morandum;  and,  if  dlerwards  he  can  positively  swear  to 
the  truth  of  the  fact  there  stated,  such  evidence  will  be 
suiBcientc  But,  if  he  cannot  from  recollection  speak  to 
the  fact  any  further,  than  as  finding  it  stated  in  a  written 
entry,  his  testimony  will  amount  to  nothing  (2).  When  a 
witness  has  recourse  to  a  written  memorandum  for  the 
purpose  of  assisting  his  recollection,  there  seems  to  be  no 
good  reason  for  confining  him  to  such  writings  only  as 
were  drawn  up  at  the  precise  time  when  the  iacts  occurred; 
for  one  person  may  have  as  clear  and  strong  a  recollection, 
from  looking  at  a  paper  written  half  a  year  after  the  fact, 
as  another  who  wrote  down  the  fact  on  the  very  day  it 
happened.  However,  the  entry  ought  to  have  been  made 
by  die  witness  himself^  or,  if  made  by  another,  examined 
by  him,  while  the  fact  was  firesh  in  his  memory*  (3) 

In  general,  the  opinion  of  a  witness  is  not  evidence:  he 
must  speak  to  &cts.  But  on  questions  of  science  or  trader 
or  others  of  the  same  kind,  persons  of  skill  may  speak  not 
only  as  to  facts,  but  are  allowed  ako  to  give  their  opinicms 
in  evidence.  Evidence  of  character  is  founded  on  opinion, 
and  the  opinion  of  a  medical  man  is  evidence  as  to  the  statd 
of  a  patient.  So,  ship-builders  have  been  admitted  to 
state  their  opinion  on  the  sea-worthiness  of  a  ship^  from 
a  survey,  which  had  been  taken  by  others,  and  at  which 
they  were  not  present  (4).  S09  in  an  action  of  trespass 
for  making  an  embankment,  which  was  said  to  have  gra- 

(i)  R.  V.  Inhaliitants  of  Woburn,  (3)  Burrough  ▼.  Martin,  a  Campb. 

XO£a0t,395.  XX4. 

{%)  Sandwell  ▼.  Sandwell,  per  Holt  (4)  Tkoratoo  v.  Royal  Ezch.  Ass. 

C 1.    Comberb.  445.    Doe  v.  Perkias,  Company,  Petke,  N.  P.  C.  25.    Chau- 

3  T.  R.  73».  Taaner  r.  Taybr,  ib,  75 4-  Mod  v.  AngametD* ib.  43 . 
S  East,  284.  389. 

P  dually 


aao  Of  Acts  qfParUamefiL  [Ch.  r* 

cers  in  general,  or  all  spiritual  persons,  or  all  traders,  &c. 
are  public  laws.  But  such  as  relate  to  the  nobility  only^ 
or  to  spiritual  lords,  or  to  particular  officers  or  particular 
trades,  are  private  acts(i).  This  distinction  between 
public  and  private  acts  is  not  applied,  in  collections  of  the 
English  statutes  at  larger  to  any  statutes  previous  to  those 
of  Richard  the  third.  From  that  period  the  distinction 
commences  in  the  several  tables  prefixed  to  the  respective 
collections.  (2) 

The  general  rule  is,  that  public  acts  of  parliament  are  to 
be  taken  notice  of  judicially  by  courts  of  law,  without  being 
formally  set  forth ;  but  particular  or  private  acts  are  not 
regarded  by  the  judges,  unless  formally  shewn  and 
pleaded  (3).  In  some  cases,  however,  the  necessity  of 
pleading  a  private  act  has  been  dispensed  with ;  as,  where 
there  is  a  special  clause,  enabling  the  defendant,  in  answer 
to  any  action  for  matters  done  under  the  act,  to  plead  the 
general  issue ;  or,  where  the  private  act  has  been  recognized 
by  some  public  act  of  the  legislature.  Thus,  the  statute 
23  H.  6.  c«  p.,  relative  to  sheriffs'  bonds,  (even  supposing 
it  to  be  a  private  act,  as  relating  oijy  to  officers  of  a  certain 
description,)  must  now  be  taken  notice  of  judicially,  because 
the  statute  4  &  5  Ann*  c.  i6.  s.  20.  enables  the  sheriff  to 
assign  the  bond.  (4) 

In  many  cases  a  defendant  will  be  precluded,  by  the  nature 
of  the  pleadings,  from  taking  advantage  of  a  public  act  of 
parliament.  Thus,  in  an  action  of  debt  upon  a  bond,  the 
defendant  cannot,  under  the  plea  of  non  est  factum,  avail 
himself  of  the  statute  13  Ehz.  o.  8.  s.4.  (5),  which  makes 
usurious  contracts  utterly  vt)id.  But  if  he  pleads  that  the 
bond  was  void  on  account  of  usury,  he  may  insist  upon  the 
statute,  though  he  has  not  formally  recited  it  (6).     In  an 

( i)  Gilb.  Ev.  39,  40.  (4)  Saiby  v.  Kirkus,  Bull.  N.  P.  414. 

(1)  See  prefice  to  new  tdk,  of  5t#-  fiamuel  v.  Evans,  %  T.  R.575. 
lutes  at  lirge.  (5)  See  aUo  1 2  Ann.  St.  a.  c.  16. 

il)  Bu}L  K.  P»  %7ih  (6)  Ccn. Pi|.  liU  Pleader^  %  W.23 . 

nation 
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action  of  assumpsit,  indeed,  where  the  defendant  may  give 
in  evidence  any  thing  that  discharges  the  debt,  or  proves 
nothing  due,  he  may  shew  under  the  general  issue,  that  the 
contract  was  usurious  ( I },  or  founded  on  an  ill^al  consi- 
deration which  makes  the  contract  void*  (2) 

If  an  action  or  information  be  brought  upon  a  penal  sta- 
tute^ and  there  is  another  statute  which  exempts  or  diifr- 
charges  the  deiend^int  from  the  penalty,  this  latter  act  (as 
some  books  lay  down  the  rule)  cannot  be  given  in  evidence 
under  the  general  issue,  but  ought  to  be  pleaded ;  for  the 
general  issue  is  but  a  denial  of  the  plaintiff's  declaration, 
and  the  plaintifl^  it  is  said,  has  proved  him  guilty,  when  he 
has  proved  him  within  the  law  upon  which  he  founds  his 
declaration  (3).  It  is,  indeed,  enacted  by  statute  21  Jac  i* 
c.  4.  s.  4.,  that,  in  actions  on  penal  statutes,  it  shall  be  law- 
ful for  the  defendant  to  plead  not  guilty,  or  that  he  owet 
nothings  and  to  give  in  evidence  such  special  matter^  which» 
if  pleaded,  would  have  discharged  the  defendant  at  law; 
but  this  statute  has  been  generally  considered  to  attach  only 
on  antecedent  penal  laws,  and  not  to  extend  to  those  subse- 
quently enacted  (4).  However,  it  should  seem,  according 
to  the  modern  practice,  the  defendant  may  plead  nil  debet, 
and  give  in  evidence  the  statute ;  which  would  shew,  that 
he  does  not  owe  the  penalty.  And  if  the  same  act,  which 
imposes  the  penalty,  contains  also  the  proviso  of  exemption, 
it  is  quite  clear  that  this  proviso  may  be  shewn  under  the 
general  issue.  (5) 

r 

(x)  Ld.  Benurd  v  Saul,  x  6tr.  498.         (4)  Gaul's  case,  i  Salk.371.  Hkla*« 

BuU.  N.  P.  152.  S.  C.  cue,  lb.  Pet  Lord  Mansfield  in  4  Burr* 

(2)  Adm.  per  Cur.  in  Hmiey  v.  2467.    Bull.  N.  P.  196.     French  q.t. 
]Kob,  I  lid.  Ray.  89.  v.  Cotoii,  2  Str.  io8x ;  more  ibUysMte^ 

(3)  a  Roll.  Ab.  683.  pi  13.      Bull,  in  sSelw.  N.  P.  562.  n.  (ix?.) 
RP.ftsj.  (5)  4  Burr.  2469.  BuU.N.P.aa5. 
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were  in  favour  of  his  client,  bat  cannot  entitle  him  to 
offer  the  books  in  eridaice  to  the  jury*  If,  however,  the 
party  who  has  called  for  the  books,  inspects  them,  he 
theieby  makes  them  evidence  ibr  the  other  party,  although 
he  has  not  used  them  himsdf  in  evidence  (i).  Where 
books  are  refused,  it  is  a  suq)icious  circumstance,  and  open 
to  much  observation,  hut  it  will  not  be  conclusive  against 
die  party* 

TTiere  are  several  ways  of  impeaching  the  credit  of  a 
witness.  T.  The  party,  against  whom  a  witness  is  called, 
may  disprove  the  (acts  stated  by  him,  or  may  examine 
other  witnesses,  as  to  his  general  character :  but  they  will 
not  be  allowed  to  speak  to  particular  facts  or  parts  of  his 
conduct  (2);  for,  <*  though  every  man  is  supposed  to  be 
capable  of  supporting  the  one,  it  is  not  likely  that  he  should 
be  prepared  to  answer  the  other  without  notice;"  and, 
even  if  he  should  happen  to  be  prepared  to  defend  himself, 
such  evidence  would  generally  afford  a  very  slight  and 
imperfect  test  of  his  credibility.  The  regular  mode  is,  to 
inquire  whether  they  have  the  means  of  knowing  the 
former  witness's  general  character,  and  whether  from  such 
knowledge,  they  would  believe  him  on  his  oath  (3).  In 
answer  to  such  evidence  against  character,  the  other  party 
may  cross-examine  the  witnesses  as  to  their  means  of 
knowledge;  or  may  attack  their  general  character,  and 
by  fresh  evidence  support  the  character  of  his  own  witness. 
a.  The  credit  of  a  witness  may  be  impeached,  by  proof 
that  he  has  made  statements  out  of  court, '  on  the  same 
subject,  contrary  to  what  he  swears  at  the  trial  (4).  A  letter, 
therefore,  written  by  him,  or  a  deposition  signed  by  him, 
may  be  used  as  evidence  to  contradict  his  testimony ;  but 
a  conviction  before  a  magistrate,  purporting  |p  set  out  the 

(i)  Wharam  v.  Routlege,  5  £sp.  N.  case,  i  Sc.  Tr.  693.    Mawson  v.  Hart- 

F.  C.  135.  sink,  4  E$p.  N.  P.  C.  loi. 
(%)  BullN.  P.apd.  (4)  D«  SaiU/  r,  Morgan,  %  Esp.  N. 

(^)  Per  Holt  C.  J.  in  Rockwood's  P.  C  691, 

X  depo* 
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deposition  of  a  witness,  is  not  evidence  for  this  purpose  (i)* 
In  answer  to  such  evidence,  and  for  the  purpose  of  corro* 
berating,  the  testimony  of  the  witness,  the  Ch.  B.  Gilbert 
is  of  opinion  tliat  the  party,  who  called  him,  may  shew  that 
he  affirmed  the  same  thing  before  on  other  occasions,  and 
that  he  is  still  consistent  with  himself,  (a) 

If  an  attesting  witness  to  a  will  or  deed  impeach  its  va- 
lidity on  the  ground  of  fraud,  and  accuse  other  sub^ribing 
witnesses,  who  are  dead,  of  being  accomplices  in  the  fraud, 
the  party  claiming  under  the  insti*ument  may  give  evidence 
of  their  general  good  character.  For,  if  living,  they  might 
be  produced  as  witnesses,  and  their  character  would  then 
appear  in  cross-examination;  and  after  their  death  an 
opportunity  ought  to  be  given,  to  shew  what  credit  is  to  be 
attached  to  their  attestation  (3).  But  in  a  case,  where  a 
witness  for  the  plaintiff  asserts  one  thing,  and  a  witness 
for  the  defendant  asserts  another,  and  direct  fraud  is  not 
imputed  to  either,  evidence  to  general  character  is  not 
admissible.  (4) 

A  party  will  not  be  permitted  to  produce  general 
evidence,  to  discredit  his  own  witness.  ^*  This,"  says. 
Mr.  J.  BuUer,  **  would  enable  him  to  destroy  the  witness  if 
he  spoke  against  him,  and  to  make  him  a  good  witness  if 
he  spoke  for  him,  with  the  means  in  his  hand  of  destroy- 
ing his  credit  if  he  spoke  against  him  (5)."  The  meaning 
of  this  rule  is,  that  a  party  cannot  prove  his  own  witnev 
to  be  of  such  a  general  bad  character,  as  would  make  him 
unworthy  of  credit.  If  he  knew  the  infamy  of  his  chanuv 
ter,  he  was  practising  a  frand  upon  the  court  in  producing 
him  as  a  witness.     But  if  a  witness  unexpectedly  give 

(x)  K.  V.  H<|^6£sp.  R  P.C.  (3)  Doe  dem.  Walker  v.Stepkenson, 

125.     I  Campb-lw.  S.  C.  3  E«p.  N.  l*.  C.  284,  4  Esp.  N.  P.  a 

{%)  Gilb.  Ev.  135.    SeeLmterelr.  50;  cited  and  approved  in  i  Campb. 

ReynelU  x  Mod.  282,  where  this  con-  a  10. 

fttnatory  evidence  was  offered  in  thief ^  (4)  Bp.  of  Durhau   v.  Beaiimoiit, 

which  would  not  now  be  allowed ;  and  z  Campb.  ipy. 

It  is  doubted  in  BuUer's  N.  P.,  p.  094*  (5]  BsU.  N.  P. 9^7. 
vhether  it  U  foo^  eyidcuce  ia  re^ly- 
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evidence  against  the  party  that  called  him,  another  witness 
may  be  called  to  prove  those  facts  otherwise ;  as,  where  the 
question  was,  whether  the « defendant's  servant,  who  had 
been  employed  to  sell  a  horse,  had  warranted  him  sound, 
he  swore,  on  being  called  by  the  plaintifi^  that  he  had  not 
given  any  warranty ;  and  Lord  Ellenborough  allowed  the 
plaintiiF  to  call  another  witness  to  prove,  that  at  the  time  of 
the  sale  he  had  expressly  warranted  its  soundness.  There 
can  be  no  rule  of  law,  by  which  the  truth  on  such  an  occa* 
sion  is  to  be  shut  out,  and  justice  perverted,  (i) 

(x)  Aleitnder  v.  Gibson,  %  Campb.  556.    Bull,  N-  P  297* 


CHAP.  IX. 

On  Bills  qfExceptimsj  and  Demurrers  to  Evidence, 

nPHE  competency  of  witnesses  and  the  admissibility  of 
'^    evidence  are  to  be  decided  by  the  judge  who  tries  the 
cause,  and  from  hij$  judgment  there  is  an  appeal,  by  a.  bill 
of  exceptions. 

At  common  law,  a  writ  of  error  could  not  be  brought 
**^**"*  for  any  error  in  law,  which  did  not  appear  on  the  record ; 
and  therefore  where  the  plaintiff  or  defendant  alleged  any 
thing  ore  tenus,  which  was  over-ruled  by  the  judge,  the 
party  aggrieved  had  no  redress  (2).  To  remedy  this  de- 
fect, it  was  enacted  by  stat.  13  Ed.  i.  s.  31.  **  if  one,  im* 
pleaded  before  any  of  the  justices,  allege  an  exception^ 
praying  that  the  justices  vdll  allow  it,  that,  if  they  will  not, 
and  if  he  write  the  exception  and  require  the  justices  to  put 
their  seals  to  it,  the  justices  shall  do  so,  and  if  one  will  not^ 
another  shall.' 


» 


This  statute  extends  to  the  plaintifiP  as  v(f^  as  the  de* 
fendant  (3),  and  to  9  trial  at  bar  as  well  as  at  nisi  priu8(4). 

(%)  %  Inst.  426.  Adm.  per  Cur.  in  Duchess  of  Onfton 

(3}  2  Inst.  427.  T.Holt,  Skin.  354,  R.  t.  Smithy  2$hoir. 

(4}  Thurston  r.  Statford, 3  Sdk.  JS5 ;     at;,  coDtri 

But 
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Bat  it  has  been  doubted,  whether  it  extends  to  criminal 
cases.  Lord  Coke,  in  his  exposition  of  the  statute,  states 
that  it  extends  to  all  actions,  real,  personal,  and  mixed ; 
but  of  criminal  cases  he  makes  no  mention.  In  the  case  of 
Sir  H.  Vane(i),  who  was  tried  for  high  ti'eaaon,  the  Court 
refused  to  sign  a  bill  of  exceptions,  '<  because,"  they  said^ 
**  criminal  cases  were  not  within  the  statute,  but  only 
actions  between  party  and  party."  From  this  authority 
Mr.  Seijt.  Hawkins  infers  only,  that  a  biU  of  estceptions  is 
not  allowable  on  an  indictment  for  treason  or  felony  (a). 
**  Whether  a  bill  lies  not  in  any  criminal  case,"  said  Lord 
Hardwicke,  <<  is  a  point  not  settled  (3)."  It  was  allowed  in 
the  case  of  the  King  against  Lord  Paget  and  others,  on  an 
indictment  for  a  trespass  (4),  and  also  on  an  information  in 
the  nature  of  a  quo  warranto  (5).  But  Lord  Hardwidce^ 
in  the  case  before  referred  to,  after  saying  *<  that  he  had 
known  a  bill  of  exceptions  allowed  in  informations  in  the 
Court  of  Exchequer,  which  are  civil  suits  for  the  kinjf s 
debt,"  added,  ^  it  has  never  been  determined  to  lie  in  mere 
criminal  proceedings  in  other  courts  (6)."  A  bill  of  ex- 
ceptions cannot  be  allowed  by  the  justices  of  the  peace  at 
the  Quarter  Sessions  on  the  hearing  of  an  appeal  against 
an  order  of  removal  (7).  It  can  be  used  only  on  a  writ  of 
error,  and  therefore  where  a  wit  of  error  will  not  lie,  there 
cannot  be  a  bill  of  exceptions.  (8) 

A  demurrer  to  evidence  is  a  proceeding,  by  which  the  i>«aisrrer 
judges,  whose  province  it  is  to  determine  questions  of  law,  ^  *^  ^°^' 
are  called  upon  to  declare  what  the  law  is  upon  the  fiu^ts 
in  evidence.     And  it  is  analogous  to  the  demurrer  upon 
facts  alleged  in  pleading.  (9) 

(t)  z  Lev.  68 :  Kel.  i ;.  S.  C;  I  Sid  (6)  Rep.  temp.  Hard.  251. 

S5.  S.C.          m^  (7)Se«(3). 

(a)  PL  Cr.  wPt.46. 8.  axo.  (8)  Bull;  N.  P.  316. 

(3)  R.  V.  Inhabitnoti  of  Prestoo«  (9)  Se«  the  jodgmetit  of  Eyre  C  I. 
Re|*.  temp.  Hard.  251.  in  Gibson  end  Johnson  v.  Hunter,  2  H* 

(4)  1  L^on.  5.  Bl.  205, 206. 
(^)  R.v,H logins  and  others, ;  V^tr. 

P  4  When 
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When  die  admitsibiU^  of  the  eridenoe  has  been  estab- 
liflhedy  the  question,  how  fiur  it  conduces  to  the  proof  of  the 
fgct,  which  is  to  be  ascertained,  is  not  for  the  judge  to  de^ 
cide,  but  for  the  jury  exclusively.  And  when  the  jury  have 
ascertained  the  fact,  if  a  question  arises,  whether  the  fact 
thus  ascertained  maintains  the  issue  joined  between  the 
parties,  or,  in  other  words,  whether  the  law  arising  upon 
the  fact  is  in  fiivour  of  one  or  other  of  the  parties,  that 
question  is  for  the  judge  to  decide  (i).  Ordinarily,  he 
declares  to  the  jury  what  the  law  is  upon  the  fact  which 
they  find,  and  then  they  compound  their  verdict  of  the 
law  and  fact.  But  if  the  party  wishes  to  withdraw  from 
the  jury  the  application  of  the  law  to  the  fact,  and  all  ccmi- 
sideration  of  what  the  law  is  upon  the  fact,  he  then  demurs 
in  law  upon  the  evidence.  (2) 

It  is  reasonable  that  either  party  should  have  such  a 
power  of  referring  to  the  Court  to  decide  what  the  inference 
of  law  is  upon  the  facts ;  as  the  jury  may  refuse  to  find  a 
special  verdict,  in  which  case  the  facts  would  not  appear  on 
the  record.  On  the  other  hand,  as  it  is  the  peciUiar  pro- 
vince of  the  jury,  to  ascertain  the  truth  of  fects  and  the 
•  credibility  of  witnesses,  the  party  ought  not  to  be  allowed, 
by  a  demurrer  to  evidence,  or  any  other  means,  to  refer 
the  trial  of  such  questions  to  another  tribunal.  A  demurrer 
must  therefore  admit  the  truth  of  all  facts,  which  the  jury 
might  find  in  favour  of  the  other  party,  upon  the  evidence 
laid  before  them,  whatever  the  nature  of  that  evidence  may 
be,  whether  of  record,  or  in  writing  (3),  or  by  parol  (4}, 
According  to  AUeyn's  report  of  the  case  of  Wright  v^ 
Pindar,  it  waS  resolved,  ^*  that  he  that  demurs  upon  the 
evidence  ought  to  confess  the  whole  matter  of  fact  to  be 
true,  and  not  refer  that  to  the  judgment  of  the  Court;  and 
if  the  matter  of  fact  be  uncertainly  allege^jpor  that  it 
be  doabtfiil  whether  it  be  true  or  no,  because  offered  to  be 

(z)  iRBLaoj,  (3)  Baker*i  ctse,  5  Co.  Rep.  X04. 

(1)  lb.  (4)  Wri£ht  V.  Piadar,  AUeyn,  z& 

proved 
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proved  only  by  presumptions  or  probabOitics,  and  the 
other  party  demurs  thereupon,  he  that  alleges  this  matter 
cannot  join  in  demurrer  with  him,  bilt  ought  to  pray  the 
judgment  of  the  court,  that  he  may  not.be  admitted  to  his 
demurrer,  unless  he  will  confess  the  matter  of  the  fact  to  be 
true/'  And  now  it  is  an  established  rule,  that,  in  a  de- 
murrer to  circumstantial  evidence,  the  party  offering  the 
evidence  is  not  obliged  to  join  in  demurrer,  unless  the  party 
demurring  will  distinctly  admit  upon  the  record  every  fact 
and  every  conclusion,  which  the  proposed  evidence  con- 
duces to  prove. (i) 

If,  in  an  information,  or  any  other  suit,  evidence  be  given 
for  the  king,  and  the  defendant  oilers  to  demur  upon  it, 
the  king's  counsel  cannot  be  compelled  to  join  in  demurrer, 
bat  in  such  case  the  Court  ought  to  direct  the  jury  to  find 
die  special  matter;  and,  upon  that,  they  shall  adjudge 
the  law.  (2) 

When  all  matters  of  fact  are  admitted,  the  case  is  ripe 
lor  judgment  in  matter  of  law  upon  the  evidence,  and  may 
then  be  properly  withdrawn  from  the  jury;  and  being 
entered  on  record,  it  will  remain  for  the  decision  of  the 
judges.  (3). 

The  whole  proceeding' upon  a  demurrer  to  evidence  is 
Tinder  the  control  and  direction  of  the  judge  at  nisi  prius, 
pr  of  the  Court  on  a  trial  at  bar.  The  Court,  said  Mr.  J, 
Doddridge  in  the  case  of  Worsley  v.  Filisker(4),  may 
deny  and  hinder  a  party  from  demurring,  by  over-ruling 
the  matter  in  demurrer,  if  it  seem  to  them  to  be  clear  ia 
law.  And  in  that  case  the  Court  did  pver-jiile  thp  d&» 
piurrer,  and  left  the  case  to  tb^  jui^t 

(i)  Gibion  and  Johnson  f.  Hunter,         (3)  %  H.  BL  ao8. 
9  H.  BL  zS?.  (4)  A  R«n.  Rep.  1 19,    Bull.  N.  P, 

(x)  5C0.fUp.i04.  314- 

^VP  OF  P^BT  I. 
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PART  THE  SECOND. 

ON  WRITTEN  EVIDENCE. 


rp  HE  preceding  chapters  having  treated  of  the  compe* 
-^   tency  of  witnesses,  and  of  parol  or  unwritten  evidence, 
it  is  now  proposed  to  inquire  into  the  several  kinds  of 
written  evidence. 

Writings  are  either  public  or  private.  Some  public 
writings  are  of  record ;  others,  not  of  record.  And  public 
writings,  not  of  record,  may  be  distinguished  into  such  as 
are  of  a  judicial  character,  and  such  as  are  of  a  public  na> 
ture,  but  not  judicial.  In  this  order  it  is  proposed  to  treat 
of  the  several  kinds  of  written  evidence;  and  to  consider, 
first,  in  what  cases  they  are  admissible;  and,  secondly,  if 
admitted,  how  they  ought  to  be  proved* 


CHAP.  I. 
Of  Ads  of  Parliameni. 

T>  ECORDS  are  the  memorials  of  the  legislature,  and  of 
the  King^s  courts  of  justice;  and  they  are  considered 
of  such  authority,  that  no  evidence  is  allowed  to  contradict 
tbem(i).  Thus,  if  a  verdict,  finding  several  issues,  were 
to  be  produced  in  evidence,  the  opposite  party  would  not 
be  allowed  to  shew,  that  no  evidence  was  ofiered  on  one  of 
the  issues,  and  that  the  finding  of  the  jury  was  indorsed  on 
the  postea  by  mistake  (a).  So,  where  the  declaration  stated 
that  a  precept  issued,  directed  to  the  nun^ar  of  a  borough, 

(i)  Co.  IJt.  117.  b.  260.  a,    Gjlb.         (»)  Reed  r,  Jackson,  i  East,  ^SS- 
Eir.  ^.    BuU  N.  P.  12X. 

ft* 

and, 
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and,  on  producing  the  precept,  it  appeared  to  have  been 
written,  thus,  <<  to  the  mayor  and  commonalty^"  but  the 
two  latter  words  had  been  struck  through  with  a  pen,  the 
Court  refused  to  admit  evidence,  that  those  words  had  not 
been  obliterated,  when  the  precept  was  delivered  and  re- 
turned (i).  An  officer,  who  has  the  care  and  custody  of 
records,  may  be  examined  as  to  their  condition,  though 
he  cannot  be  examined  as  to  their  matter  or  contents  {2). 

m 

A  record,  then,  is  conclusive  proof,  that  the  decision  or 
udgment  of  the  Court  was,  as  is  there  stated :  and  evidence 
to  contradict  it,  will  not  be  admitted.  But  it  will  not  be 
conclusive  as  to  the  truth  of  all^ations,  which  were  not 
material  nor  traversable  (3).  Thus,  for  example,  a  par^ 
will  not  be  estopped  from  averring,  in  an  action  of  debt  on 
a  bond,  that  the  bond  was  made  at  A,  though  in  a  former 
action  upon  the  same  bond,  he  averred  it  to  have  been  made 
at  B  (4).  So,  in  the  case  of  a  conviction  for  felony,  &c., 
where  the  jury  have  given  a  general  verdict,  the  record  will 
not  be  conclusive,  that  the  offence  was  committed  on  the 
day  mentioned  in  the  indictment,  for  the  time  is  not  of  the 
substance  of  the  charge ;  and,  therefore,  the  party  interested 
to  dispute  the  forfeiture,  (which,  in  the  case  of  real  pro* 
perty,  relates  to  the  time  of  the  ofibice,)  may  falsify  the 
record,  and  shew  that  the  offence  was  committed  on  another 
day  (5).  But  if  the  jury  find  specially  the  precise  day,  all 
parties  are  concluded.  (6) 

The  first  sort  of  records,  to  be  considered,  are  acts  of 
parliament ;  and  these,  says  Ch.  B.  Gilbert,  are  the  highest 
and  most  absolute  proof.  Acts  of  parliament  relate  either 
to  the  kingdom  at  large,  when  they  are  called  general  acts; 
or  only  to  particular  classes  of  men,  or  to  certain  indivi* 
dualS)  in  which  case  they  are  called  private  acts.  Law« 
which  concern  the  king,  or  all  lords  of  manors,  or  all  offi« 

(i)  DicksoD  V.  Fisher,  4  Burr.  1267 1         (4)  Com.  Dig.  tic.  Estoppel,  £.  6.  ^ 
|B!sck.  664,  S.  C.  (5)  !▼««••  ca&e,  ^  Iwt.  ^a    Gilk. 

( %)  LeightoQ  V.  LeigKloB,  1  Sir,  ^liX  £v.  130.. 
(3)  Co.  Wt.  35».  »N  W  ^*^  ^''  *3«. 

cen 
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were  in  favour  of  his  client,  but  cannot  entitle  him  to 
o&r  the  books  in  evidence  to  the  jury.  If,  however,  the 
party  who  has  called  for  the  books,  inspects  them,  he 
theaeby  makes  them  evidence  for  the  other  paity,  although 
he  has  not  used  them  himself  in  evidence  (i).  Where 
books  are  refused,  it  is  a  suqpicious  circumstance,  and  open 
to  much  observation,  but  it  will  not  be  conclusive  against 
die  par^. 

There  are  several  ways  of  impeaching  the  credit  of  a 
witness,  t.  The  party,  against  whom  a  witness  is  called, 
may  disprove  the  facts  stated  by  him,  or  may  examine 
other  witnesses,  as  to  his  general  character :  but  they  will 
not  be  allowed  to  speak  to  particular  facts  or  parts  of  his 
conduct (2);  for,  "though  every  man  is  supposed  to  be 
capable  of  supporting  the  one,  it  is  not  likely  that  he  should 
be  prepared  to  answer  the  other  without  notice;"  and, 
even  if  he  should  happen  to  be  prepared  to  defend  himself, 
such  evidence  would  generally  afford  a  very  slight  and 
imperfect  test  of  his  credibility.  The  regular  mode  is,  to 
inquire  whether  they  have  the  means  of  knowing  the 
former  witness's  general  character,  and  whether  from  such 
knowledge,  they  would  believe  him  on  his  oath  (3).  In 
answer  to  such  evidence  against  character,  the  other  party 
may  cross-examine  the  witnesses  as  to  their  means  of 
knowledge;  or  may  attack  their  general  character,  and 
by  firesh  evidence  support  the  character  of  his  own  witness, 
a.  The  credit  of  a  witness  may  be  impeached,  by  proof 
diat  he  has  made  statements  out  of  court,  on  the  same 
subject,  contrary  to  what  he  swears  at  the  trial  (4).  A  letter, 
therefore,  written  by  him,  or  a  deposition  signed  by  him, 
may  be  used  as  evidence  to  contradict  his  testimony ;  but 
a  conviction  before  a  magistrate,  purporting  to  set  out  the 

(i)  Wharam  v.  Roudegc,  5  £sp.  N.  cjse,  i  Sc.  Tr.  693.    Mavrson  v.  Han- 

P.  C.  235.  sink,  4  E$p.  N.  P.  C.  10a. 

(%)  BullN.  P.  196.  (4)  De  SiiU/  v.  Morgan,  %  Esp.  N. 

i%)  Per  Hole  C.  J.  in  Rockwood*s  P.  C.  691, 

I  depo« 
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dqxwition  of  a  witness,  is  not  evidence  for  this  purpose  (i)* 
In  answer  to  such  evidence,  and  for  the  purpose  of  corro- 
borating, the  testimony  of  the  witness,  the  Ch.  B.  Gilbert 
is  of  opinion  that  the  party,  who  called  him,  may  shew  that 
he  affirmed  the  same  thing  before  on  other  occasions,  and 
that  he  is  still  consistent  with  himself,  (a) 

If  an  attesting  witness  to  a  will  or  deed  impeach  its  va- 
lidity on  the  ground  of  fraud,  and  accuse  other  subscribing 
witnesses,  who  arc  dead,  of  being  accomplices  in  the  frauds 
the  party  claiming  under  the  instrument  may  give  evidence 
of  their  general  good  character.  For,  if  living,  they  might 
be  produced  as  witnesses,  and  their  character  would  then 
appear  in  cross-examination;  and  after  their  death  an 
opportunity  ought  to  be  given,  to  shew  what  credit  is  to  be 
attached  to  their  attestation  (3)*  Bi,it  in  a  case,  where  a 
witness  for  the  plaintiff  asserts  one  thing,  and  a  witness 
for  the  defendant  asserts  another,  and  direct  fraud  is  not 
imputed  to  either,  evidence  to  general  character  is  not 
admissible.  (4) 

A  party  will  not  be  permitted  to  produce  general 
evidence^  to  discredit  his  own  witness.  ^*  This,"  says 
Mr.  J.  Bttller,  ^^  would  enable  him  to  destroy  the  witness  if 
be  spoke  Against  him,  and  to  make  him  a  good  witness  if 
he  spoke  for  him,  with  the  means  in  his  band  of  destroy- 
ing his  credit  if  he  spoke  against  him  (5)."  The  meaning 
of  this  rule  is,  that  a  party  cannot  prove  his  own  witness 
to  be  of  such  a  general  bod  character,  as  would  make  him 
unworthy  of  credit.  If  he  knew  the  infamy  of  his  chanus 
ter,  he  was  practising  a  frand  upon  the  court  in  producing 
him  as  a  witness.     But  if  a  witness  unexpectedly  give 

(2)  R.  V.  HJBl6  £sp.  N.  P..  C.  (3)  Doe  dem.  Walker  r.  Stephenson, 

125.     I  Cainpb.1^.  S.  C.  3  E»p.  N.  V.  C.  184,  4  E«p.  N.  P.  Q. 

{%)  Glib.  Ev.  135.    SeeLmterdT*  50;  cited  and  approved  in  I  Campb. 

Reynell,  z  Mod.  282,  where  this  con-  2to. 

fit  matory  evidence  was  offered /m  thief ^         (4)  6p.  of  Durham   v.  Betiimont, 

which  would  not  now  be  allowed ;  and  i  Campb.  ip;. 
It  is  doubted  in  BuUer's  N.  P.,  p.  194>  (5)  B«U-  N.  P.d97. 

whether  it  is  (ood  evidence  in  re^ly- 

P  3  evidenoe 


214  On  Bills  of  Exceptions^  [Ch.  g. 

evidence  against  the  party  that  called  him,  another  witness 
may  be  called  to  prove  those  facts  otherwise ;  as,  where  the 
question  was,  whether  the 'defendant's  servant,  who  had 
been  employed  to  sell  a  horse,  had  warranted  him  sound, 
he  swore,  on  being  called  by  the  plaintifi^  that  he  had  not 
given  any  warranty ;  and  Lord  EUenborough  allowed  the 
plaintiiF  to  call  another  witness  to  prove,  that  at  the  time  of 
the  sale  he  had  expressly  warranted  its  soundness.  There 
can  be  no  rule  of  law,  by  which  the  truth  on  such  an  occa- 
sion is  to  be  shut  out,  and  justice  perverted,  (i) 

(i)  Alexander  v.  Gibson,  %  Campb.  SS^'    Bull,  N.  P  297. 


CHAP.  IX. 

On  Bills  of  Exceptions^  and  Demurrers  to  Evidence. 

nPHE  competency  of  witnesses  and  the  admissibility  of 
^    evidence  are  to  be  decided  by  the  judge  who  tries  the 
cause,  and  from  his  judgment  there  is  an  appeal,  by  fi  bill 
of  exceptions. 

■Uofti*  At  common  law,  a  writ  of  error  could  not  be  farou^t 
***^*^  for  any  error  in  law,  which  did  not  appear  on  the  record ; 
and  therefore  where  the  plaintiff  or  defendant  alleged  any 
thing  ore  tenus,  which  was  over-ruled  by  the  judge,  the 
party  aggrieved  had  no  redress  (2}.  To  remedy  this  de- 
fect, it  was  enacted  by  stat.  13  Ed.  i.  s.  31.  <*  if  one,  im«* 
pleaded  before  any  of  the  justices,  allege  an  exception, 
praying  that  the  justices  will  allow  it,  tha^  if  they  will  not, 
and  if  he  write  the  exception  and  require  the  justices  to  put 
their  seals  to  it,  the  justices  shall  do  so,  and  if  one  will  not, 
another  shall." 


This  statute  extends  to  the  plaintiff  as  i||p  as  the  de« 
fendant  (3),  and  to  a  trial  at  bar  as  well  as  at  nisi  prius(4). 

(a)  2  Inat.  416.  Adm.  per  Cur.  in  Dnchess  of  Gnhan 

(3)  2  Inat.  427.  ▼.Holt,  Skin. 354,  R.  v.  Smith,  a^how. 

(4)  Thurston  r,  SUtford^ 3  Salk. 255 ;     4)7,  ccntri. 

But 
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Bat  it  has  been  doubted,  whether  it  extends  to  criminal 
cases.  Lord  Coke,  in  his  exposition  of  the  statute,  states 
that  it  extends  to  all  actions,  real,  personal,  and  mixed ; 
but  of  criminal  cases  he  makes  no  mention.  In  the  case  of 
Sir  H.  Vane(i),  who  was  tried  for  high  treason,  the  Court 
refused  to  sign  a  bill  of  exceptions,  "  because,"  they  said^ 
^  criminal  cases  were  not  within  the  statute,  but  only 
actions  between  party  and  party."  From  this  authority 
Mr.  Serjt  Hawkins  infers  only,  that  a  bill  of  conceptions  is 
not  allowable  on  an  indictment  for  treason  or  felony  (a). 
^  Whether  a  bill  lies  not  in  any  criminal  case,"  sud  Lord 
Hardwicke,  *<  is  a  point  not  settled  (3)."  It  was  allowed  in 
die  case  of  the  King  against  Lord  Paget  and  others,  on  an 
indictment  for  a  trespass  (4),  and  also  on  an  information  in 
the  nature  of  a  quo  warranto  (5).  But  Lord  Hardwicke^ 
in  the  case  before  referred  to,  after  sajring  *<  that  he  had 
known  a  bill  of  exceptions  allowed  in  informations  in  the 
Court  of  Exchequer,  which  are  ciiol  suits  for  the  kingf a 
debt,"  added,  "  it  has  never  been  determined  to  lie  in  mere 
criminal  proceedings  in  other  courts  (6)."  A  bill  of  ex* 
ceptions  cannot  be  allowed  by  the  justices  of  the  peace  at 
the  Quarter  Sessions  on  the  hearing  of  an  appeal  against 
an  order  of  removal  (7).  It  can  be  used  only  on  a  writ  of 
error,  and  therefore  where  a  wit  of  error  will  not  lie^  there 
cannot  be  a  bill  of  exceptions.  (8) 

A  demurrer  to  evidence  is  a  proceeding,  by  which  the  D«ntirrer 
judges,  whose  province  it  is  to  determine  questions  of  law, 
are  called  upon  to  declare  what  the  law  is  upon  the  facts 
in  evidence.     And  it  is  analogous  to  the  demurrer  upon 
facts  alleged  in  pleading,  (p) 

(i)  z  Lev.  68 :  KeL  1 5.  S.  C;  i  Sid.  (6)  Rep.  temp.  Hard.  251. 

%S.S,C.          ^^  (7)  See  (3). 

(a)  PL  Cr.  MPv.46.  8. 110.  (8)  Bull.  N.  P.  316. 

(3)  R.  V.  Inhabttiiatt  of  Preston.  (9)  See  the  jodgmenc  of  Eyre  C.  I. 
Rep.  temp.  Hard.  %$!•  in  Gibson  and  Johnson  v. Hunter,  iHt 

(4)  I  L^on.  5.  Bl.  205, 206. 
( 1)  R. V,  H)|£ins  and  others, ;  V^tr. 

P  4  When 
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When  llie  admissibility  of  th«  evidence  has  been  estab- 
lishedy  the  question,  how  fiu:  it  conduces  to  the  proof  of  the 
facti  which  is  to  l)e  ascertained,  is  not  for  the  judge  to  de^ 
cide,  but  for  the  jury  exclusively.  And  when  the  jury  have 
ascertained  the  fact,  if  a  question  arises,  whether  the  fact 
thus  ascertained  maintains  the  issue  joined  between  the 
parties,  or,  in  other  words,  whether  the  law  arising  upon 
the  fact  is  in  favour  of  one  or  other  of  the  parties,  that 
question  is  for  the  judge  to  decide  (i).  Ordinarily,  he 
declares  to  the  jury  what  the  law  is  upon  the  fact  which 
they  find,  and  then  they  compound  their  verdict  of  the 
law  and  fact.  But  if  the  party  wishes  to  withdraw  from 
the  jury  the  application  of  the  law  to  the  fact,  and  all  con» 
sideration  of  what  the  law  is  upon  the  fact,  he  then  demurs 
in  law  upon  the  evidence.  (2) 

It  is  reasonable  that  either  party  should  have  such  a 
power  of  referring  to  the  Court  to  decide  what  the  inference 
of  law  is  upon  the  facts ;  as  the  jury  may  refuse  to  find  a 
special  verdict,  in  which  case  the  &ct8  would  not  appear  on 
the  record.  On  the  other  hand»  as  it  is  the  peculiar  pro* 
ndce  of  the  jury,  to  ascertain  the  truth  of  facts  and  the 
•  credibility  of  witnesses,  the  party  ought  not  to  be  allowed, 
by  a  demurrer  to  evidence,  or  any  other  means,  to  refer 
the  trial  of  such  questions  to  another  tribunal.  A  demurrer 
must  therefore  admit  the  truth,  of  all  facts,  which  the  jury 
might  find  in  favour  of  the  other  party,  upon  the  evidence 
laid  before  them,  whatever  the  nature  of  that  evidence  may 
be^  whether  of  record,  or  in  writing  (3),  or  by  pared  (4), 
According^  to  AUeyn's  report  of  the  case  of  Wright  v. 
Pindar,  it  was  resolved,  ^*  that  he  that  demurs  upon  the 
evidence  ought  to  confess  the  whole  matter  of  fact  to  be 
true,  and  not  refer  that  to  the  judgment  of  the  Court ;  and 
if  the  matter  of  fact  be  uncertainly  alleged|||Dr  that  it 
be  doubtful  whether  it  be  true  or  no,  because  offered  to  be 

* 

(i)  »RBL»o5,  (3)  Baker's  cue,  5  Co.  Rep.  Z04. 

(a)  lb.  (4}  Wright  v.  Pindar,  Alleyn,  zS. 

proved 
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proved  only  by  presumptions  or  probabilities,  and  the 
other  party  demurs  thereupon,  he  that  alleges  this  matter 
cannot  join  in  demurrer  with  him,  but  ought  to  pray  the 
judgment  of  the  court,  that  he  may  not  be  admitted  to  his 
demurrer,  unless  he  will  confess  the  matter  of  the  fact  to  be 
true."  And  now  it  is  an  established  rule,  that,  in  a  de- 
murrer to  circumstantial  evidence,  the  party  ofiering  tho 
evidence  is  not  obliged  to  join  in  demurrer,  unless  the  party 
demurring  will  distinctly  admit  upon  the  record  every  fact 
tfid  every  conclusion,  which  the  proposed  evidence  con- 
duces to  prove. (i) 

If,  in  an  information,  or  any  other  suit,  evidence  be  given 
for  the  king,  and  the  defendant  ofiers  to  demur  upon  it, 
the  king's  counsel  cannot  be  compelled  to  join  in  demurrer, 
but  in  such  case  the  Court  ought  to  direct  the  jury  to  find 
the  special  matter;  and,  upon  that,  they  shall  adjudge 
the  law.  (2) 

When  all  matters  of  fact  are  admitted,  the  case  is  ripe 
for  judgment  in  matter  of  law  upon  the  evidence,  and  may 
then  be  properly  withdrawn  from  the  jury;  and  being 
entered  on  record,  it  will  remain  for  the  decision  of  the  • 

judges.  (3) 

The  whole  proceeding' upon  a  demurrer  to  evidence  is 
under  the  control  and  direction  of  the  judge  at  nisi  prius, 
or  of  the  Court  on  a  trial  at  bar.  The  Court,  said  Mr.  Jt 
Doddridge  in  the  case  of  Worsky  v.  Filisker  (4),  may 
deny  and  hinder  a  party  from  demurring,  by  over-ruling  ■ 
the  matter  in  demurrer,  if  it  seem  to  them  to  be  clear  in 
law.  And  in  that  case  the  Court  did  pver-rule  the  d&r 
inurrer,  and  left  tJie  case  to  the  jury, 

(i)  Gibson  and  Jolniioa  v.  Hunter,         (3)  a  H.  BL  208. 
%  R  Bl.  187.  (4)  %  R«n.  Rep.  119,    BuU.  N.  P^ 

(z)  iQo.fMnlOA*  314- 

{^Np  OF  F^I^T   I. 
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PART  THE  SECOND. 

ON  WRITTEN  EVIDENCE. 


np  HE  preceding  chapters  having  treated  of  the  compe- 
"^   tency  of  witnesses,  and  of  parol  or  unwritten  evidence^ 
it  is  now  proposed  to  inquire  into  the  several  kinds  of 
written  evidence. 

Writings  are  either  public  or  private.  Some  public 
writings  are  of  record ;  others,  not  of  record.  And  public 
writings,  not  of  record,  may  be  distinguished  into  such  as 
are  of  a  judicial  character,  and  such  as  are  of  a  public  na- 
ture,  but  not  judicial.  In  this  order  it  is  proposed  to  treat 
of  the  several  kinds  of  written  evidence;  and  to  consider, 
first,  in  what  cases  they  are  admissible;  and,  secondly,  if 
admitted,  how  ttiey  ought  to  be  proved* 


CHAP.  L 
Of  Ads  of  Parliament. 

"p  ECORDS  are  the  memorials  of  the  legislature,  and  of 
the  King's  courts  of  justice;  and  they  are  considered 
of  such  authority,  that  no  evidence  is  allowed  to  contradict 
them(i).  Thus,  if  a  verdict,  finding  several  issues,  were 
to  be  produced  in  evidence,  the  opposite  party  would  not 
be  allowed  to  shew,  that  no  evidence  was  ofiered  on  one  of 
the  issues,  and  that  the  finding  of  the  jury  was  indorsed  on 
the  postea  by  mistake  (2).  So,  where  the  declaration  stated 
that  a  precept  issued,  directed  to  the  mayor  of  a  borough, 

(i)  Co.  I.lt.  117.  b.  260,  a,     GJlb.         (%)  Rwl  ?.  Jackjon,  i  Eait,  155. 
Ev.5.    BuUN.P.aM. 

and, 
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and,  on  producing  the  precept,  it  appeared  to  have  been 
written,  thus,  <*  to  the  mayor  and  commonalty^  but  the 
two  latter  words  had  been  struck  through  with  a  pen,  the 
Court  refused  to  admit  evidence,  that  those  words  had  not 
been  obliterated,  when  the  precept  was  delivered  and  re- 
turned (i).  An  officer,  who  has  the  care  and  custody  of 
records,  may  be  examined  as  to  their  condition,  though 
he  cannot  be  examined  as  to  their  matter  or  contents  (2). 

• 
A  record,  then,  is  conclusive  proof,  that  the  decision  or 

udgment  of  the  Court  was,  as  is  there  stated :  and  evidence 
to  contradict  it,  will  not  be  admitted*  But  it  will  not  be 
conclusive  as  to  the  truth  of  all^ations,  which  were  not 
material  nor  traversable  (3).  Thus,  for  example,  a  par^ 
will  not  be  estopped  from  averring,  in  an  action  of  debt  on 
a  bond,  that  the  bond  was  made  at  A,  though  in  a  former 
action  upon  the  same  bond,  he  averred  it  to  have  been  made 
at  B  (4).  So,  in  the  case  of  a  conviction  for  felony,  &c., 
where  the  jury  have  given  a  general  verdict,  the  record  will 
not  be  conclusive,  that  the  offence  was  committed  on  the 
day  mentioned  in  the  indictment,  for  the  time  is  not  of  the 
substance  of  the  charge ;  and,  therefore,  the  party  interested 
to  dispute  the  forfeiture,  (which,  in  the  case  of  real  pro* 
perty,  relates  to  the  time  of  the  ofibic^)  may  &lsify  the 
record,  and  shew  that  the  offence  was  committed  on  another 
day  (5).  But  if  the  jury  find  specially  the  precise  day,  all 
parties  are  concluded.  (6) 

The  first  sort  of  records,  to  be  considered,  are  acU  of 
parliament ;  and  these,  says  Ch«  B.  Gilbert,  are  the  highest 
and  most  absolute  proof.  Acts  of  parliament  relate  either 
to  the  kingdom  at  large,  when  they  are  called  general  acts; 
or  only  to  particular  classes  of  men,  or  to  certain  indivi- 
duals, in  which  case  they  are  called  private  acts.  Law« 
which  concern  the  king,  or  all  lords  of  manors,  or  all  offi« 

(i)  Dickson  ▼.  Fisher,  4  Burr.  1267 1         (4)  Cent  Dif.  ik.  Efioppel,  £•  6.  ^ 
iBIack.  664,  S.C.  (5)  Ivei'i  caje,  ^  Iqn.  ^a     GOk 

( 1)  LeightoQ  V.  Leigktoa»  1  Sir,  %\<^  £v.  130.. 
M)  Co. Wt  35»*  k.  W  ^*^  ^''  *3«- 

cen 
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XXX  evidence)  to  prove  that  they  were  not  married;  but 
the  whole  Court  of  King's  Bench  were  of  opinion,  on  a 
trial  at  bar,  that  the  sentence  could  not  be  given  in  evi* 
denoe;  ^^  because,  first,  it  was  a  criminal  matter,  and 
could  not  be  given  in  evidence  in  a  civil  cause;  next, 
because  it  was  res  inter  alios  acta,  and  could  not  affect 
the  issue :  but  they  held,  that,  if  it  had  been  a  sentence 
on  the  point  of  marriage  in  a  question  on  the  lawfulness 
of  the  marriage^  it  might  have  been  given  in  evidence, 
being  the  sentence  of  a  court  having  proper  jurisdiction." 

And  in  the  case  of  Gibson  v.  Maccarty  (i),  on  an  issue 
to  try  the  genuineness  of  some  promissory  notes,  depositions 
of  a  deceased  witness  having  been  read  on  the  part  of  the 
plaintifl^  (in  which  depositions  the  witness  swore,  that  the 
defendant  had  acknowledged  the  notes  in  question  and  also 
another  note^)  it  was  proposed,  on  the  part  of  the  defend- 
ant, to  shew  by  a  record  of  conviction,  that  the  plaintiff 
had  since  been  convictsd  of  forging  this  oth^  note,  men** 
tioned  by  the  d^wnent;  fixr  such  evidence^  it  was  said, 
would  go  to  the  cradft  of  the  deponent's  evidence  as  to 
the  acknoiHiedgment  of  the  notes  in  qnettion;  and,  se« 
condly,  because  there  is  at  all  times  a  liberty  given  to 
examine  into  the  plaintiff's  character.  But  this  evidence 
was  opposed  on  the  part  of  the  plaintiff,  (on  the  ground, 
that  no  reoord  of  a  criminal  action  can  be  given  in  evi- 
dence in  a  dvil  suit,  because  such  a  conviction  might  have 
been  upon  the  evidence  of  a  party  interested  in  the  civil  ac- 
tion,)  and  Lord  Hardwioke  is  reported  to  have  said^  "  that 
fhe  general  rule  was  as  had  been  sUted  by  the  plaintiff's 
counsd  (a}i  and  tiiat  it  had  been  so  strictly  kept,  that  in  the 
case  of  the  Hillyak^,  on  a  question  of  l^itimacy,  the  Court 
refused  to  admit  a  sentence  of  «xooinmttnication  in  the  spi^ 
ritual  court  for  fomiOatioa  betwtain  the  lather  and  mother 
of  the  party,  whose  legitimacy  was  impeached." 

(i)  ReiKtemp.  Htrd. ')ii.  in  Hathaway  v.  Barrow  and  Otheth 

(a)  Ace.  per  Sir  J.  Mansfield  C.  I.      z  Campb.  jji* 

In 
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In  a  third  ca8e(i)  to  be  found  on  this  mibject,  upon 
an  iasae  to  try  the  question  of  devise  or  no  devise,  a  coro* 
tier's  inquest,  finding  the  deceased  a  lunatic,  was  ofiered 
in  evidence  against  the  plaintiff,  who  daimed  as  ezecutnac, 
for  the  purpose  o£  shewing,  that  the  deceased  was  inconv- 
petent  to  make  a  will ;  this  evidence  was  objected  to  on 
the  part  df  the  plaintiff,  and  the  court  were  equally  divided 
in  opinion.    The  Chief  Justice  (Parker)  was  of  opinioii 
that  the  inquest  ought  to  be  admitted,  ^  because  it  was 
for  the  plaintiff's  advantage,  as  the  personal  estate  would 
be  saved  by  the  finding  of  lunacy,"  and  he  added,  that  in 
Lord  Derby's  case  an  inquest  post  mortem  was  allowed  to 
be  given  in  evidence.     Mr.  Justice  Powys  agreed  with  the 
Chief  Justice.     Mr.  Justice  Eyre  said,  <*  This  is  a  criminal 
matter,  and  ought  not  to  be  given  in  evidence  in  a  civH 
proceeding.     A  verdict  on  an  indictment  for  battery  can- 
not be  read  in  an  action  for  the  same  battery.    An  inquest 
post  mortem  is  in  the  nature  of  a  civil  proceeding,  but  this 
is  criminal,  for  it  might  induce  a  forfeiture  of  the  goods, 
if  lie  had  been  found  felo  de  se."    And  Mr.  Justice  Pratt 
said,  <<  If  a  verdict  be  givoi  in  evidence  it  mast  be  be- 
tween the  same  parties,  and,  therefore^  an  indictment  at 
the  suit  of  the  king  cannot  be  read  in  an  action  at  the  suit 
of  the  party. 

The  objections,  then,  against  the  admissibility  of  such 
evidence,  seem  to  be,  first,  that  the  parties  are  not  the 
same  in  the  civil  suit  as  in  the  criminal  case;  and  secondly, 
that  the  party  in  the  civil  suit,  on  whose  bdialf  the  evi* 
dence  is  supposed  to  be  ofiered,  might  have  been  a  witness 
on  the  prosecution.  On  the  other  hand,  it  may  be  said, 
that,  although  the  prosecution  was  conducted  in  the  name 
of  the  king,  no  kind  of  injustice  can  be  done  to  the  de* 
fendant  in  admitting  the  record  of  convicticm  as  evidence 
against  him  on  the  points  there  in  issue,  since  he  had  a 
full  opportunity  at  the  trial  of  defending  himself,  and,  if  he 

(i)  Jonts  v.  Wiite^  Tr.  it  bf^  t  Str.68. 

could. 
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could,  of  diq)roving  the  char^ :  and,  with  regard  to  the 
eecond  objection,  it  cannot,  at  least,  apply  to  cases  wheiH; 
the  party,  who  offers  the  judgment  in  evidence,  was  not  in 
fact  a  witnecs  on  the  prosecution,  or  where  from  the  natuit 
of  the  case  he  could  not  have  been  admitted. 

Mr.  Justice  Buller  lays  down  the  rule  generally  (i), 
'*  that  a  conviction  in  a  court  of  criminal  jurisdiction  is 
conclusive  evidence  of  the  fact,  if  it  afterguards  come  col- 
laterally in  controversy  in  courts  of  civil  jurisdiction.  As, 
suppose  the  fitther  convicted  on  an  indictment  for  having 
two  wives,  this,  he  says,  would  be  conclusive  evidence  in 
an  action  of  ejectment,  where  the  validity  of  the  second 
marriage  is  in  dispute  *."  However,  it  seems  very  que^ 
tionable  whether  the  verdict,  in  such  a  case,  would  be 
admitted  as  conclusive^  In  the  Duchess  of  Kingston's 
case  (2),  Lord  Ch.  J.  Eyre,  in  delivering  his  judgment, 
fsaid,  that  if  an  offender  is  convicted  of  felony  on  confess 
sion,  or  is  outlawed,  not  only  the  time  of  the  felony,  but 
the  felony  itself  may  be  traversed  by  a  puifchaser,  whose 
conveyance  would  be  afiected,  as  it  stands;  and  even  aftet 
a  conviction  by.  verdict,  he  may  traverse  the  time* 

If  the  rule  is,  as  Mr.  Justice  Bullcr  has  laid  down,  that 
a  record  of  conviction  may  be  given  in  evidence,  on  the 
same  matter  in  a  civil  suit,  it  must  be  understood  at  least 

(i)  Bull.  N.  P.  a45»  (»)  II  St.  Tr.  a6i» 

—  —  — -"  — "  — *- — '        •  —   ■     -^  ^ 

*  In  support  of  th»,  the  case  of  Buyle  v.  Boyle  (i)  it  cited ;  fvbere,  a  woman, 
who  was  libelled  io  the  spiritual  court  in  a  cauM  of  jactiution  of  mamage*  applied 
to  the  Court  of  Kiog's  Bench  for  a  prohibiiioui  suggettiug  that  the  complainant 
had  been  convicted  of  bigamy  hi  marrying  her ;  and  the  Court  of  Kind's  Bench 
granted  the  prohibitidn.  The  best  report  of  this  cast  Is  in  Combetbach,  whence  it 
iippearf  that  Hdlaway  C.  J.  and  AUihooe  J.  granted  tha  prohibition  agatnat  tba 
opinion  of  Powell  J.,  '^  because,  they  said,  the  libel  is  for  jaaitatioo,  and  the  eccle- 
siastical court  will  not  allow  the  plea.*'  Nothing  further  is  to  be  found  in  the  cate, 
to  support  the  general  position  laid  down  by  Mr.  Justice  Buller. 

(i)  3  Mod,  164*  Cooiberb.  724  S«  C, 
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i#ith  this  limitation,  that  the  pa^y  ag^ieved  was  not  dr 
iHtness  on  the  prosecution.  Ta  admit  the  record  as  evi- 
dafice  on  any  other  condition,  would  be  in  effect  to  aUow 
the  party  to  a  suit  to  give  evidence  for  himself.  The  re- 
cord, \n  such  a  case,  seems  upon  every  principle  inadmia* 
sible;  and  the  rule  must  be  the  same,  whether  the  con- 
viction viras  founded  solely  on  the  prosecutor's  testimony, 
or  whether  his  testimony  was  corroborated  by  other  evi- 
dence. Thus,  on  a  trial  for  peijury  committed  in  an  an- 
swer to  a  bill  of  injunction,  the  person  who  was  sued  by 
the  defendant  in  an  actioii  then  pending,  and  who  in  con- 
sequence filed  the  bill,  was  thought  to  be  a  competent 
witness  ( I ),  on  the  ground  that  a  conviction,  procured  by 
his  testimony,  could  not  be  used  by  him  for  obtaining^ 
relief  in  equity  against  the  defendant's  action  at  law  (a)* 
So  a  conviction  for  an  assault  before  a  magistrate,  on  the 
information  of  the  injured  party,  is  not  evidence  in  an  ac- 
tion for  the  same  assault  (3).  Ch.  B.  Gilbert  seems  indeed 
to  have  been  of  opinion,  that,  where  the  verdict  in  the. 
criminal  prosecution  is  supported  by  other  testimony^, 
besides  that  of  the  party  who  wishes  to  avail  himself  of  it 
in  the  civil  suit,  there  the  verdict  may  be  properly  re- 
ceived in  evidence :  for,  though  the  verdict,  he  says,  may. 
be  diminished  in  point  of  authority  by  shewing  that  it  was 
partly  founded  bu  the  oath  of  the  party  interested  in  the 
action,  yet  the  jury  ought  to  respect  it  no  further  than  as 
th^  presume  it  was  given  and  supported  by  other  wit- 
nesses not  concerned  in  tlie  cause  (4)^"  It  may  still,  how- 
e^etj  be  objected,  that  the  fact  might  have  foimd  eredi€ 
ftoxxk  the  party's  oath,  and  since  this  evidence  is  so  inter* 
mixed,  that  it  cannot  appear  on  what  the  juiy  reUed,  th» 
verdict  ought  not  to  be  admitted  at  all  as  evidence* 

'  Though  a  conviction,  says  Mr.  Justice  Buller^  in  a  court 
of  criminal  jurisdiction  is  conchisive  evidence  of  the  bet, 

(i)  R.  V.  BoftoD,  4  East,  581.   Bor-         (3)  Smith  v.  RurmDent,  I  Cnnpb.  9. 
4on  V.  Ikommag^  x  Tauat.  5ftl«  (4)  Oitt>.  £r.  a6. 

(a)  Bartlet  v.   Pkkeri^,  4  £ast> 

«7-W.  ^  .J 
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if  it  afterwards  come  collaterally  in  controversy  in  a 
court  of  civil  jurisdiction:  yet  an  acquittal,  which  does 
not,  like  a  conviction,  ascertain  facts,  is  no  proof  of  the 

reverse,  (i) 

(i)  Bull.  N.  P.  245.    Gilb.  Ev.  32.  on  a  second  indictment,  R.v.Srt.Pjncres, 

A  verdict  of  not  guilty,  on  an  indictment  Peake.  N.  P.  C.  219*   As  to  acquittaU 

against  «  parish  for  not  repairing  a  roed  in  the  exchet^uer,  see  infra,  c  3.  «.  j. 

b  said  not  to  be  evidence  fur  the  parish  ad  fin. 


CHAP.  III. 

On  the  Judgments  of  Courts  of  exclusive  Jurisdiction. 

HTHE  great  principle,  on  this  subject,  is,  that  a  judgment 
of  a  court  of  exclusive  jurisdiction,  directly  upon  the 
point,  is  conclusive,  between  the  same  parties,  upon  the 
same  matter  coming  incidentally  in  question  in  another 
court  for  a  different  purpose :  but  that  the  judgment  either 
of  a  court  of  concurrent  or  exclusive  jurisdiction  is  not  evi-> 
dence  of  any  matter,  which  came  collaterally  in  question, 
though  within  their  jurisdiction,  nor  of  any  matter  incident- 
ally cognizable,  nor  of  any  matter  to  be  inferred  by  argiH 
ment  from  the  judgment.  (2) 

But,  although  such  sentences  are  conclusive,  and  cannot 
be  impeached  from  within,  yet,  like  all  other  acts  of  the 
highest  judicial  authority,  they  are  impeachable  from  with- 
out (3).  Fraud  is  an  extrinsic  collateral  act,  which  vitiates 
the  most  solemn  proceedings  of  courts  of  justice.  Lord 
Coke  says,  it  vitiates  all  judicial  acts,  whether  eccleuastical 
or  temporal.  (4) 

In  treating  of  this  subject,  it  is  proposed  to  consider, 
I.  Sentences  of  Ecclesiastical  Courts:   2.  Sentences  of 
Courts  of  Admiralty,  and  of  Foreign  Courts :  3.  Judgments 

(2>  21  State  T.R.  261.    Judgment      ($)  \K%6%* 
of  Cb.  J.  De  Grey  in  Duchess  of  King.     (4)  Fermor^a  caae,  3  Ca  Rep.  yt,  h, 
ston*s  case. 

in 
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in  rem  in  the  Exchequer,  and  by  Commissioners  of 
Excise:  4«  Sentences  by  a  College  in  one  of  the  Universi- 
ties, and  Convictions  before  Magistrates. 


Sect,  I. 
Of  Sentences  in  the  Ecclesiastical  Courts. 

Spiritual  courts  have  the  sole  and  exclusive  cognizance 
of  questioning  or  deciding  directly  the  legality  of  marriage. 
And  the  temporal  courts  have  an  inherent  power  of  decid- 
ing-incidentally  as  far  as  temporal  rights  are  concerned, 
either  upon  the  fact  or  legality  of  a  marriage^  when  they 
form  a  part  of  some  more  general  issue  within  their  cog- 
nizance, or  are  •in  some  way  connected  with  the  decision  of 
the  proper  object  of  their  jurisdiction.     But  wher^  in  civil 
causes,  the  temporal  courts  find  the  question  of  marriage 
directly  determined  by  the  ecclesiastical  court,  they  receive 
the  sentence  as  conclusive  proof  of  the  fact,  it  being  an 
authority  accredited  in  a  judicial  proceeding  by  a  court  of 
competent  jurisdiction  (i).     They  receive  it  upon  the  same 
principles,  and  subject  to  the  same  rules,  by  which  they 
admit  the  acts  of  other  courts.     A  sentence  of  nullity, 
therefore,  and  a  sentence  in  affirmance  of  marriage,  have 
been  received  as  conclusive  evidence  on  a  question  of 
legitimacy  arising  incidentally  upon  a  claim  to  a  real  es- 
tate (2).     So,  a  sentence  in  a  cause  of  jactitation  has  been 
received  as  evidence  against  a  marriage,  upon  a  title  in 
ejectment,  and  in  personal  actions  immediately  founded  on 
a  supposed  marriage  (2).     In  all  these  cases,  said  C.  J.  De 
Grey  (3)9  the  parties  to  the  suit,  or  at  least  the  parties, 
against  whom  the  evidence  was  received,  were  parties  to 
the  sentence,  and  had  acquiesced  under  it,  or  claimed 

(i)    Jndgmeiit  of  D«  Grey  C.  J.     Jones  r.  Bow,  Caith.  225.    Da  Cost» 
XI  St.  Tr.  a6i.    Bonting's  case,  4  Co.     ▼.  Vtlb  Real,  %  Sen.  960. 
Rev.  20.    Keon'i  cue,  7  Ca  Rep.  4a.         (a)  x  i  Sute  Tr.  a6i. 

(3)  lb. 

R  2  under 
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tinder  those,  who  were  parties  and  had  acquiesced.  And^ 
in  general,  the  sentences  of  the  spiritual  court  are  not  evi- 
dence, except  against  the  parties  to  the  suit,  in  which  the 
judgment  was  given,  or  against  those  claiming  under  them.^ 
To  make  them  conclusive  against  strangers,  w()uld  be  giving 
them  an  effect  beyond  what  a  judgment  in  the  courts  of 
common  law  is  allowed  to  have.  In  a  few  particular  in- 
stances, indeed,  namely,  where  issue  is  joined  on  the  record 
in  certain  real  writs,  on  the  legality  of  marriage,  or,  its  im- 
mediate consequence,  general  bastardy,  or  on  the  fact  of 
profession  or  deprivation,  in  those  cases  upon  the  issue  so 
formed  the  mode  of  trying  the  question  is  by  reference  to 
the  ordinary,  and  his  certificate,  when  returned  and  en- 
tered on  record  in  the  temporal  courts,  is  a  perpetual  and 
conclusive  evidence  against  all  the  world  on  that  point; 
which  exceptionable  extent  was  the  occasion  of  a  statute  in 
the  reign  of  Henry  the  Sixth,  requiring  certain  public  pro- 
clamations to  be  made,  for  persons  interested  to  come  in 
and  be  parties  to  the  proceeding. (i) 

A  sentence  in  a  cause  of  jactitation,  also,  h  evidence 
against  a  marriage,  and  has  been  received  as  such»  upon  » 
title  in  ejectment,  and  in  personal  actionik  immediately 
founded  upon  a  supposed  marriage  (2) ;  but  it  will  not,  like 
a  sentence  of  nullity,  be  conclusive  evidence.  They  axe 
sentences  of  a  very  different  nature  and  operation.  A 
cause  of  jactitation  is  ranked  as  a  cause  of  defiunation  only,, 
and  not  as  a  matrimonial  cause,  unless  when  the  defendant 
pleads  a  marriage :  and  whether  it  continues  a  matrimonifll 
cause  throughout,  as  9ome  say,  or  ceases  to  be  so  on  &iliire 
of  proving  a  marriage^  still  the  sentence  has  only  a  negative 
and  qualified  effect,  namely,  that  the  party  has  failed  in  ius[ 
proof,  and  that  the  libellant  is  free  from  all  matrimoniai 
contract  "  as  far  as  yet  appears,"  leaving  it  open  to  new 
proofs  of  the  same  marriage  in  the  same  causey  .or  to  any 


(x)  See  the  judgmeot  by  Dt  Grey         (a)  n  St.  Tr.  ib. 
C  J.,  x£  St.  Tr.  ji6z. 
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other  proofs  of  that  or  any  other  marriage  in  another  cause: 
and  if  such  sentence  is  no  plea  to  a  new  suit  in  the  eccl^ 
siastical  court,  and  is  not  conclusive  there,  it  cannot  con- 
clude another  court,  which  receives  the  sentence,  frdm 
going  into  new  proo&  to  make  out  that  or  any  other  mar- 
riage ( I  }•  Admitting  the  sentence  in  its  full  extent  and  im- 
port, it  only  proves  that  it  did  not  yet  appear  that  the  parties 
were  married,  and  not  that  they  were  not  married  at  all ; 
and,  by  the  rule  laid  down  by  Ld.  Ch.  J.  Holt  (2),  such 
sentence  camiot  be  proof  <tf  any  thing  to  be  inferred  by 
argument  from  it;  and  therefore  it  is  not  to  be  inferred, 
that  there  was  no  marriage  at  any  time  or  place,  because 
the  court  had  not  then  sufficient  evidence  to  prove  a  mar-» 
riage  at  tL  particular  time  and  place.  In  the  Duchess  of 
Kingston's  case,  therefore,  on  a  charge  of  polygamy,  where 
a  sentence  in  the  spiritual  court  in  a  cause  of  jactitation  of 
marriage  was  offered  as  conclusive  evidence  to  disprove  the 
second  nmrriage,  the  judges  hdd,  that  this  sentence,  (even 
odmitting  it  to  be  evidence  on  a  criminal  prosecution,) 
could  not  be  conclusive,  but  that  the  s^itence  and  the 
judgment  of  the  Lords  might  well  stand  together,  and  both 
propositions  be  true.  The  sentence  would  only  prove,  that 
it  did  not  then  appear  that  the  parties  were  married ;  bitt, 
because  the  court  had  not  then  sufficient  proof  of  the  mar- 
riage specified,  it  could  not  be  inferred,  that  there  was  no 
marriage  between  them  at  any  other  time  or  place* 

The  ecclesiastical  courts  have  also  exclusive  authority  in 
deciding  on  the  validity  of  wills  of  things  personal,  and  in 
granting  administration  (3).  And  their  sentences,  pro- 
nounced in  the  exercise  of  this  sole  and  exclusive  jurisdic- 
tion, are  so  binding  on  the  temporal  courts,  as  to  be  con- 
clusive evidence  of  the  right  directly  determined.  Thus  a 
probate  unrepealed  is  conclusive  evidence,  in  civil  cases,  of 
the  validity  of  a  will:  and  therefore  payment  of  money  to 
Itn  executor,  who  has  obtained  probate  of  a  forged  will,  is 

(I)  ixSt.Tr,»6i,  (3)  Noel  ▼.  Wdk,   I   Lev.   a35- 

\%)  BUckham'i  c»e,  i  Salk.  490^  x  Ld.  Ray.  46a.    3  'f-  A-  ^%<^ 

B  3  adis- 


«46  Of  Sentences  in  JEccksiastical  Courts.  [Ch.  3. 

a  discharge  to  the  debtor  of  the  intestate^  though  the  pro- 
bate be  afterwards  declared  null  and  void(i).  Bat  the 
sentence  is  evidence  only  6f  the  point  directly  determined; 
it  will  not  be  evidence  of  any  collateral  matter,  which 
may  possibly  be  collected  or  inferred  from  the  sentence 
by  argument  (2) 

The  adverse  party  may  shew  that  the  probate  is  forged, 
because  such  evidence  supposes,  that  the  spiritual  court  has 
given  no  judgment;  or,  if  the  probate  was  granted  by  an 
inferior  court,  that  the  testator  left  bona  ratabilia,  for  then 
the  court  had  not  jurisdiction  (3).  But  evidence  will  not 
be  admitted,  to  prove,  that  another  person  was  appointed 
executor,  or  that  the  testator  was  insane  (4):  that  would  be 
to  falsify  the  proceedings  of  the  ordinary  in  cases,  where  he 
is  exclusive  judge.  The  probate  of  a  will,  devising  real 
property,  is  not  evidence  of  the  contents  of  the  will  (5),  even 
though  the  original  is  proved  to  be  lost  (6) ;  the  spiritual 
court  having  no  power  to  authenticate  such  a  devise,  as  fitr 
as  it  relates  to  land. 

It  appears  then,  that  the  sentence  of  an  ecclesiastical 
court,  directly  upon  a  point  within  its  peculiar  jurisdiction, 
is  conclusive  on  the  same  matter,  coming  incidentally  into 
question  in  a  civil  case  in  another  court.  But  although 
the  law  stands  thus  with  regard  to  civil  suits,  proceedings 
in  matters  of  crime,  and  especially  of  felony,  fall  under  a 
different  consideration  (7);  first,  because  the  parties  are 
not  the  same,  for  the  king,  (in  whom  the  trust  of  prose- 
cuting public  offences  is  vested,  a  trust  executed  by  his  im- 
mediate orders,  or  in  his  name  by  some  prosecutor,)  is  not 
a  party  to  such  proceedings  in  the  ecclesiastical  court,  and 
cannot  be  admitted  to  defend,  examine  witnesses,  or  in  any 

(i)  AUen  ?.  Dundit,  3  T.  R.  115,         (6)  Doe  d.  Ath  v.  Ctlveit,  %  Cainpb. 

(ft)  BUckluun*!  case,  i  Silk,  290.  389.    Hoe  t.  Nathrop,  z  Ld.  Rjijr.  154- 

Sm  u^9  p.  245*  St.  Lcgcr  v.  Adams,  ib.  731.    Dike  ▼. 

p)  z  Sid.  359.  BuU.  N.  P.  247*  PoihiU,  ib.  744- 


4)  X  Le?.  %$6.  (7)  II  St.  Tt.  a6z. 

(5)  P-ikN.  P.  »4i. 
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manner  intervene  or  appeal :  secondly,  such  doctrine  would 
tend  to  give  the  spiritual  courts,  which  are  not  permitted  to 
exercise  any  judicial  cognizance  in  matters  of  crime,  an  im- 
mediate influence  in  trials  for  offences,  and  to  draw  the 
decision  from  the  course  of  the  common  law,  to  which  it 
solely  and  peculiarly  belongs.  The  case  of  the  King  v. 
Vincent  ( I ),  therefore,  (where  the  probate  of  a  will  is  said 
to  have  been  admitted  as  conclusive  evidence  of  its  validity, 
on  an  indictment  for  the  forgery  of  the  same  will,)  has 
been  frequently  much  questioned,  and  at  length  expressly 
overruled.  (2) 

For  the  same  reason,  a  sentence  in  a  spiritual  court  on 
the  question  of  marriage  will  not  preclude  inquiry  on  a  cri- 
minal charge  of  polygamy ;  unless  it  is  made  to  have  such 
an  effect  by  an  express  provision  of  the  legislature.  Now, 
by  die  statute  of  i  J.  i.  c.  1 1.  which  makes  polygamy  a  fe- 
lonious offence,  and  for  the  trial  of  this  offence  necessarily 
gives  to  the  temporal  courts  a  cognizance  of  the  lawfulness 
of  marriage,  it  is  provided  that  the  act  ^^  shall  not  extend 
to  any  persons  divorced  by  a  sentence  in  the  ecclesiastical 
court,  nor  to  any  persons  where  the  former  marriage  has 
been  by  the  ecclesiastical  court  declared  null  and  void.'' 
There  are  two  cases,  then,  put  by  the  statute,  in  which  the 
sentence  of  the  ecclesiastical  court  will  protect  against  the 
criminal  inquiry,  namely,  sentence  of  divorce  and  sentence 
of  nullity  of  marriage  (3).  But  the  statute  makes  no  ex- 
ception in  favour  of  a  sentence  in  a  cause  of  jactitation : 
and  as  such  a  sentence  is  not  conclusive  even  in  the  court 
where  it  was  delivered,  and  declares  not  directly  but  only 
coUateraUy  the  invalidity  of  marriage,  it  has  been  adjudged 
not  to  be  B  bar  to  a  criminal  prosecution.  (4) 

It  has  been  before  mentioned,  that  judgments  and  sen- 
tences of  courts  of  justice,  or  any  other  judicial  act,  may 

•    (i)  I  Str.481.  (3)  X  East,  p.  C.  467. 

(2j  R   V.  Gibson,  Line.  Sum.  Ats.         (4)  Duchess     of   KiDgscon't  caM, 
iSoa,  befote  Ld.  EUcobormigh  C.  J.      IX  St.  Tf.  t6o. 
stated  by  Mr.  Evant  in  the  9d  ?olt  of 
ilia  edicioo  of  Pothier,  p.  356* 

•^     .  '^  R4,  be 
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be  impeached  by  evidence  of  fraud  or  collusion.  And  such 
evidence  was  adjudged  to  be  admissible,  on  the  part  of  the 
prosecution,  in  the  case  of  the  Duchess  of  Kingston,  who 
was  tried  for  polygainy.  A  distinction,  in  this  respect,  has 
been  made  between  the  case  of  a  stranger,  (who  cannot 
come  in  and  reverse  the  judgment,  and  therefore  of  neces- 
sity  he  must  be  permitted  to  aver,  that  it  was  fraudulent,) 
and  the  case  of  a  party  to  the  proceedings,  (who  cannot  give 
evidence  of  fraud,  but  must  apply  to  the  Court,  which 
pronounced  the  judgment,  to  vacate  it;)  and  therefore,  in 
the  case  Prudham  v.  Phillips  (i),  where  the  defendant 
proved  her  marriage  with  one  M.,  in  answer  to  which  a 
sentence  of  an  ecdesiastical  court  was  produced,  shewing 
that  she  was. at  the  time  married  to  another  person,  Qiief 
Justice  Willes  after  much  debate  refused  to  allow  the  de- 
fendant to.  prove  that  the  sentaice  had  been  obtained  by 
fraud. 


Sect.  II. 
Of  Sentences  in  Courts  of  Admiralty  and  Foreign  Comis. 

The  Judge  of  the  Admiralty  has  the  sole  and  exclusive  cog- 
nizance in  questions  of  prize  or  not  prize  at  sea  { 2).  The  true 
reason  of  this  rule  is,  that  prizes  are  acquisitions  jure  belli, 
and  the  jus  belli  is  to  be  determined  by  the  law  of  nations,  and 
not  by  the  particular  municipal  law  of  any  country.  A  sen- 
tence therefore  in  tlie  prize  court,  deciding  the  question  of 
prize,  is  conclusive,  in  all  it  professes  to  decide,  on  the 
tame  point  incidentally  arising  in  courts  of  conuhon  law. 
<<  It  has  been  clearly  settled,  (said  the  Master  of  the  RoUs 
in  the  case  of  Kindersley  against  Chase  (3), )  from  the  time 
of  Lord  Hale  down  to  the  present  pericMl,  that  a  sentence 
of  condonmation  in  a  court  of  admiralty  is  condusive,  when 

(i)  Ambleri  763.  cited  by  the  L.  Ch.  Caux  v.  Eden,  %  Dou^  600.    UMo  v. 

ftoai  1  MS.  nou  of  Se^.  Paiker.  Rjodaty,  n.  (t),  ib. 

{%)  TompMn  ▼.  Smith,  z  Sid.  390.         (3)  Cockpit,  July  z8ox,  Ptfi^  Iqwr. 

3roini  f.Fnmldyo,  Ctfth.  476,    ht  lMt«dit,49<^ 
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it  proceeds  on  the  grbimd  of  enemy's  property,  tjint  tine 
property  belongs  to  enemies,  and  not  only  for  the  immo- 
diate  purpose  of  such  a  sentence,  but  it  is  binding  on  all 
courts  and  against  all  persons*  The  sentence  of  a  court  of 
admiralty  proceeding  in  rem,  must  bind  all  parties,  must 
l»nd  all  the  world." 


The  sentence  of  a  foreign  court  of  admiralty,  ako,  whidi 
is  acknowledged  by  the  kw  of  nations  and  of  competent  ju- 
risdictioQ,    deciding  the  question  of  property,  is  concln- 
sivB,  if  the  same 'question  arise  in  this  country  (i).     And 
though  in  the  case  of  Hu^es  and  Cornelius,  the  leading  case 
on  this  sutf ect,  the  queadbn  upon  the  foreign  sentence  arose 
in  an  action  of  trover,  and  not  in  an  action  on  a  policy  of 
assuranpe^  (where  &ke  non*«ompliance  with  a  warranty  of 
neutrality  is  in  dispute^)  yet,  frvMn  that  period  down  to  the 
present,  the  doctrine  th«re  laid  down  has  been  considered 
equally  applicable  to  questions  of  warranty  in  actions  on 
policies,  as  to  questions  of  property  in  actions  of  trova*  (a). 
And  it  may  now  be  assumed  as  the  settled  doctrine  of  courts 
of  English,  law,  that  all  sentencies  of  foreign  courts,  of 
competent  jurisdiction  to  decide  questions  of  prize,  mre  to 
be  received  here  as  conclusive  evidence  in  actions  upon 
policies  of  assurasioet,  on  eveiy  subject  immediately  and 
properly  within  the  jurisdiction  cS  such  finreign  courts,  and 
upon  which  they  have  professed  to  decide  judicially  (3  }•    It 
is  now  too  late,  said  -Mn  Just*  Lawrence  (4),  to  examine 
the  practice  of  admitting  these  sentences  to  the  extait  to 
which  they  have  been  received,  supposing  that  practice 
might  at  firsthave  a^qieareddoiihtfuL    On  tbeauthorify  of 
those  deciuons  men  have  acted  for  a  long  series  of  years,  and 
entered  into  contrm^ts  of  assunmce  in  lUs  country,  wsth 
a  knowledge  of  such  decisions,  and  in  expectation  that  the 

(x)  Hughes  ▼.<Coniefii»,  %  Skow.     Christie  v.  Secreun,  8  T.R.X96.  JDn- 
Rep.  2S%,  Sir  T.Ray.  473.  S.  C.   Btr-      dersley  v.  Chase,  Park  Ini.  486. 

:4i  V.  Mottcin,  %  Doag.  Rep.  575.  (4)  Lothian  ▼.  HeodersoQ,  3  Boi.  fc 


(sj  Per  Chttnbre^  X.,  Lothian  r,     PuIL  514^    See  also  Baring  v«  CUgett, 

^pwBB6CS0D| 


I,  J  Bos.  ft  PuU.  513.  3  Bos,  ft  Pu]L  4(4* 

(3}  BokooT.  Gladstone,  5  K«8C,x6o. 


question^ 
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questions,  arising  out  of  such  contracts,  to  which  the  de- 
cisions are  applicable,  will  be  ruled  by  them.  Such  a 
sentence  of  condemnation  will  be  binding  on  the  rights  of 
third  persons,  as  well  as  on  the  parties  to  the  original  suit ; 
it  is  conclusive  between  the  assured  and  the  underwriter, 
with  respect  to  every  fact,  which  it  professes  to  decide. 
Thus,  when  it  proceeds  on  the  ground  of  enemy's  property, 
it  is  conclusive,  that  the  property  belongs  to  enemies,  not 
only  for  the  immediate  purpose  of  such  a  sentence,  but  it 
is  binding  on  all  courts  and  as  against  all  persons  (i). 
And  the  sentence  is  binding,  whether  it  proceed  to  con- 
demn the  ship  expressly  as  being  enemy's  property,  or 
whether  such  a  ground  of  decision  can  only  be  collected 
from  other  parts  of  the  proceedings ;  and  this,  although  it 
appear  on  the  face  of  the  sentence,  that  dbie  prize-court  arrived 
at  the  conclusion  through  the  medium  of  rules  of  evidence 
and  rules  of  presumption,  established  only  by  the  particular 
ordinances  of  their  own  country,  and  not  admissible  on 
general  principles.  (2)    . 

The  sent^ice  is  conclusive  evidence  of  the  points,  upon 
which  it  professes  to  decide  (3).  Thus,  for  example,  if  it 
proceeded  upon  the  ground  of  the  property  not  being  neu- 
tral, it  is  conclusive  against  the  insured,  that  he  has  not 
complied  with  his  warranty  (4).  If  no  special  ground  is 
stated,  and  the  ship  is  condemned  generally  as  lawful  prize, 
it  is  to  be  presumed  from  the  condemnation,  as  no  other 
cause  appears,  that  the  sentence  proceeded  on  the  ground 
of  the  property  belonging  to  an  enemy ;  and  the  sentence, 
in  such  a  case,  has  been  held  to  be  conclusive  evidence^ 
that  the  property  was  not  neutral  (5).  In  the  case  of  Ber- 
nard! Y.  Motteux(6},   where  there  was  some  ambiguity 

(I)  Kindcnfiy  t.  Chate,  Park  Ini.         (4)  BaniUay  ▼.  Lewii,  Park  luur. 

t490*  l3<(  «<lit.  46fy.   Barins  v.  Clagttt,  3  Boa. 

(a)  Bolton  v.  Gladstone,  5  Enst,  155.  Ac  PuU.  aoi. 
a  Taunt.  85.    Barins  v-  ^<T'  ^><  'A***  (5)  Saloucci  v.  Woodman,  Park  Iw» 

Comp.  5  East,  99.  471.  (1784.)  8  T.  R.  444. 

(3)   Christie  ▼.  Secretan,  8  T.  R.         (6)  a  Doug.  574.  (i  781.)  3  Boa.  Ik 

194    See  also  (3) ,  ante,  p.  ^49-  Pi^<  %  15* 
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ID  the  sentence^  so  that  the  precise  ground  of  the  deter- 
mination could  not  be  collected,  the  Court  of  King's 
Bench  considered  themselves  at  liberty  to  examine^  whe- 
ther the  ground,  on  which  the  sentence  proceeded,  but 
which  was  not  stated,  actually  falsified  the  warranty  con- 
tained in  the  policy.  Hence  it  follows,  that  it  does  not  lie 
on  the  party,  who  produces  the  sentence,  to  shew  that 
it  has  proceeded  on  the  ground  of  enemy's  property; 
but  it  is  incumbent  on  the  other  party,  who  objects  to 
the  sentence,  to  shew  that  it  proceeded  on  some  other 
ground.  ( i ) 

Where  the  sentence  professes  to  be  made  on  particular 
grounds,  which  are  set  forth  in  the  sentence,  but  which 
appear  not  to  warrant  the  condemnation,  the  sentence  will 
not  be  conclusive  as  to  such  facts  (2).  Or  if  the  sentence 
has  not  decided  the  question  of  property,  nor  declared 
whether  it  be  neutral,  but  condemned  the  property  as  prize 
solely  on  the  ground,  that  the  ship  had  violated  an  ex  parte  > 

ordinance^  to  which  the  neutral  country  had  not  assented, 
or  on  the  ground  of  a  foreign  ordinance  against  the  law 
of  nations,  such  a  sentence,  though  conclusive  of  the 
question  of  prize  or  no  prize,  would  not  be  conclusive  of 
the  &ct,  whether  or  not  the  ship  were  neutral  (3).  Lastly, 
sentences  of  condemnation  in  foreign  courts  of  prize  are 
admissible  only,  where  such  courts  are  constituted  accord- 
ing to  the  law  of  nations,  and  exercise  their  functions 
either  in  the  belligerent  country,  or  in  the  country 
of  a  co-belligerent  or  ally  in  the  war  (4).  It  has,  there- 
fore, been  determined,  that  a  sentence  pronounced  by  the 
authority  of  the  capturing  power,  within  the  dominions 
of  a  neutral  country,  to  which  the  prize  may  have  been 
taken^  is  illegal  (5),  and  consequently  would  not  be  ad- 
missible evidence  to  fidsify  the  warranty  of  neutrality* 

(i)  Kiodenley  ▼.  Chafe,  Park  b».  ▼.  Clagett,  3  Bot.  ft  Pull.  aij.  Bokw 

490.         .^  T.  Oladftone,  %  Taunc  85. 95. 

(a)  Calvtrt  v.  Bo?a,  7  T.  R.  5»3«  (4)  Oddy  r.Boiril,  aEMt,473. 

8  T.  IL  444.  (5)  Haf  elock  v.  Rockwood,  8  T.  IL 

(3)    PoUaid  V.  Ben,  8  T.  R.  444* .  a6».    Caw  of  the  FLd  Oven,  8  T.  R. 

Birdf.ApplMOD,8T.R.56».   Baring  S7c^a(«}i  iRoU  Adv.R•^I35• 

The 
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if  it  afterwards  come  coUateraUy  in  controversy  in  a 
court  of  civil  jurisdiction:  yet  an  acquittal,  which  does 
not,  like  a  eonvictioD,  ascertain  facts^  is  no  proof  of  the 

reverse,  (i) 

(i)  Bull.  K.  P.  145.    OUb.  Ev.  32.  on  a  second  indiament,  R.v.St.p4ncRS, 

A  verdict  of  not  guilty,  on  an  indictment  Peake.  N.  P.  C.  319-   At  to  acquittal* 

against  a  parish  for  not  repairing  a  road  in  the  exchequer,  see  infray  c  3.  a.  ^ 

it  uid  not  to  be  eridence  for  the  parhh  ad  fin. 


CHAP.  III. 

On  the  Judgments  of  Courts  of  exclusive  Jurisdiction. 

HTHE  great  principle,  on  this  subject,  is,  that  a  judgment 
of  a  court  of  exclusive  jurisdiction,  directly  upon  the 
point,  is  conclusive,  between  the  same  parties,  upon  the 
same  matter  coming  incidentally  in  question  in  another 
court  for  a  different  purpose :  but  that  the  judgment  either 
of  a  court  of  concurrent  or  exclusive  jurisdiction  is  not  evi« 
dence  of  any  matter,  which  came  collaterally  in  question, 
though  within  their  jurisdiction,  nor  of  any  matter  incident- 
ally cognizable,  nor  of  any  matter  to  be  inferred  by  argo* 
ment  from  the  judgment.  (2) 

But,  although  such  sentences  are  conclusive,  and  cannot 
be  impeached  from  within,  yet,  like  all  other  acts  of  the 
highest  judicial  authority,  they  are  impeachable  from  with- 
out (3).  Fraud  is  an  extrinsic  collateral  act,  which  vitiatea 
the  roost  solemn  proceedings  of  courts  of  justice.  Lord 
Coke  says,  it  vitiates  all  judicial  acts,  whether  ecclesiastical 
or  temporal.  (4) 

In  treating  of  this  subject,  it  is  proposed  to  consider, 
I.  Sentences  of  Ecclesiastical  Courts:   2.  Sentences  ol 
Courts  of  Admiralty,  and  of  Foreign  Courts :  3.  Judgments 

(2>  II  State  T.  R.  261.    Judgment      (3)  Ih.462. 
of  Ch.  J.  De  Grey  in  Duchen  of  King-     (4}  Fermor'i  case,  3  Co»  Rep.  78.  bw 
ttoD'scase. 
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in  rem  in  the  Exchequer,  and  by  Commissioners  of 
Excise :  4*  Sentences  by  a  Collie  in  one  of  the  Universi- 
ties,  and  Convictions  before  Magistrates. 


Sect.  I. 
Of  Sentences  in  the  Ecclesiastical  Cottrls* 

Spiritual  courts  have  the  sole  and  exclusive  cognizance 
of  questioning  or  deciding  directly  the  legality  of  marriage. 
And  the  temporal  courts  have  an  inherent  power  of  decid- 
ing-incidentally  as  far  as  temporal  rights  are  concerned, 
either  upon  the  fact  or  legality  of  a  marriage,  when  they 
form  a  part  of  some  more  general  issue  within  their  cog- 
nizance, or  are 'in  some  way  connected  witJb  the  decision  of 
the  proper  object  of  their  jurisdiction.     But  where^  in  civil 
causes,  the  temporal  courts  find  the  question  of  marriage 
directly  determined  by  the  ecclesiastical  court,  they  receive 
the  sentence  as  conclusive  proof  of  the  fiict,  it  being  an 
authority  accredited  in  a  judicial  proceeding  by  a  court  of 
competent  jurisdiction  (i).     They  receive  it  upon  the  sam^ 
principles,  and  subject  to  the  same  rules,  by  which  they 
admit  the  acts  of  other  courts.     A  sentence  of  nullity, 
therefore,  and  a  sentence  in  affirmance  of  marriage,  have 
been  received  as  conclusive  evidence  on  a  question  of 
legitimacy  arising  incidentally  upon  a  claim  to  a  real  es* 
tate  (2).     So,  a  sentence  in  a  cause  of  jactitation  has  been 
received  as  evidence  against  a  marriage,  upon  a  title  in 
ejectment,  and  in  personal  actions  immediately  founded  on 
a  supposed  marriage  (2).     In  all  these  cases,  said  C.  J.  De 
Grey  (3),  the  parties  to  the  suit,  or  at  least  the  parties, 
i^inst  whom  the  evidence  was  received,  were  parties  to 
the  sentence,  and  had  acquiesced  under  it,  or  daimed 

(i)    Jodgment  of  De  Grey  C.  I.     Jones  v.  Bow,  Caxth.  225.    Da  CoiC» 
IX  St.  Tr.  a6i.    Buntins's  case,  4  Ca     v.  VUla  Real,  %  Sua.  060. 
Rep.  fto.    Keoo'a  caae,  7  Cob  Rep.  4%*        (a)  xi  Sute  Tr.  aoi. 

(3)  lb. 

R  2  under 
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tinder  ihcMey  who  were  parties  and  had  acquiesced.  And^ 
in  general,  the  sentences  of  the  spiritual  court  are  not  evi- 
dence, except  against  the  parties  to  the  suit,  in  which  the 
judgment  was  given,  or  against  those  claiming  under  them. 
To  make  them  conclusive  against  strangers,  wciuld  be  giving 
them  an  effect  beyond  what  a  jodgment  in  the  courts  of 
common  law  is  allowed  to  have.  In  a  few  particular  in- 
stances,  indeed,  namely,  where  issue  is  joined  on  the  record 
in  certain  real  writs,  on  the  legality  of  marriage,  or,  its  im- 
mediate consequence,  general  bastardy,  or  on  the  fact  of 
profession  or  deprivation,  in  those  cases  upon  the  issue  so 
formed  the  mode  of  trying  the  question  is  by  reference  to 
the  ordinary,  and  his  certificate,  when  returned  and  en- 
tered on  record  in  the  temporal  courts,  is  a  perpetual  and 
conclusive  evidence  against  all  the  world  on  that  point; 
which  exceptionable  extent  was  the  occasion  of  a  statute  in 
the  reign  of  Henry  the  Sixth,  requiring  certain  public  pro- 
clamations to  be  made,  for  persons  interested  to  come  in 
and  be  parties  to  the  proceeding. (i) 

A  sentence  in  a  cause  of  jactitation,  also^  is  evidence 
against  a  marriage,  and  has  been  received  as  such»  upon  m 
title  in  ejectment,  and  in  personal  actiona  inunediatdy 
founded  upon  a  supposed  marriage  (2) ;  but  it  will  not,  like 
a  sentence  of  nullity,  be  conclusive  evidence.  They  az0 
sentences  of  a  very  different  nature  and  operation.  A 
cause  of  jactitation  is  ranked  as  a  cause  of  defiunation  onfy^ 
and  not  as  a  matrimonial  cause,  unless  when  the  defendant 
pleads  a  marriage :  and  whether  it  continues  a  matrimonifli 
cause  throughout,  as  some  say,  or  ceases  to  be  so  on  ftdlure 
of  proving  a  marriage,  still  the.  sentence  has  only  a  negative 
and  qualified  effect,  namely,  that  the  pcuiy  haa  failed  in  hi^ 
prooi^  and  that  the  libellant  is  free  from  all  matrimoniaL 
contract  "  as  for  as  yet  appeals,"  leaving  it  open  to  new 
proofs  of  the  same  marriagje  in  the  same  cause^  or  to  any 


(X)  Sec  the  judgment  by  De  Grey         (a)  m  St.  Tr.  Ih. 
C.  J.»  XI  St.  Tt.  a6x. 
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other  proofs  of  that  or  any  other  marriage  in  aootker  cause: 
and  if  such  sentence  is  no  plea  to  a  new  suit  in  the  eccle- 
siastical court,  and  is  not  conclosiye  there,  it  cannot  con- 
clude another  court,  which  receives  the  sentence,  ircnn 
going  into  new  proo&  to  make  out  that  or  any  other  mar- 
riage ( I  )•  Admitting  the  sentence  in  its  full  extent  and  im- 
port, it  only  proves  that  it  did  not  yet  appear  that  the  parties 
were  married,  and  not  that  they  were  not  married  at  all ; 
and,  by  the  rule  laid  down  by  Ld.  Cb.  J.  Holt  (2),  such 
sentence  cannot  be  proof  <tf  any  thing  to  be  inferred  by 
argument  from  it;  and  therefore  it  is  not  to  be  infisrred, 
that  there  was  no  marriage  at  any  time  or  place,  because 
the  court  had  not  then  sufficient  evidence  to  prove  a  mar<^ 
riage  at  a  jpar//ai/ar  time  and  place.  In  the  Duchess  of 
Kingston's  case,  therefore,  on  a  charge  of  polygamy,  where 
a  sentence  in  the  spiritual  court  in  a  cause  of  jactitation  of 
marriage  was  offered  as  conclusive  evidence  to  disprove  the 
second  nmrriage^  the  judges  hdd,  that  this  sentence,  (even 
odmitting  it  to  be  evidence  on  a  criminal  prosecution,} 
could  not  be  conclusive,  but  that  the  sentence  and  the 
judgment  of  the  Lords  might  well  stand  together,  and  both 
propositions  be  true.  The  sentence  would  only  prove,  that 
it  did  not  then  appear  that  the  parties  were  married ;  but, 
because  the  court  had  not  then  sufficient  proof  of  the  mar- 
riage specified,  it  could  not  be  inferred,  that  there  was  no 
marriage  between  tbem  at  any  other  time  or  place. 

The  ecclesiastical  courts  have  also  exclusive  authority  in 
deciding  on  the  validity  of  wills  of  things  personal,  and  in 
granting  administration  (3).  And  their  sentences,  pro- 
nounced in  the  exercise  of  this  sole  and  exclusive  jurisdic- 
tion, are  so  binding  on  the  temporal  courts,  as  to  be  con- 
clusive evidence  of  the  right  directly  determined.  Thtv  ft 
probate  unrepealed  is  conclusive  evidence,  in  civil  cases,  of 
the  validity  of  a  will:  and  therefore  payment  of  money  to 
jm  executor,  who  has  obtained  probate  of  a  forged  will,  is 

(I)  iiSt.Tr.j6i,  (3)  Noel  v.  Wellf,   x   Ler.   aj^. 

(3)  Blackbam'i  case,  i  Salic.  %9o.  x  Ld.  Ray.  46a.    3  T.  R.  130- 

B  3  adis« 


^S6  Of  Judgments  m  rem  in  Eji^ckeqmry   [Cb.  3* 

die  caee  of  Scott  and  Sheamum.  The  principle  there  esta- 
bUabed  is  not  confined  to  the  judgments  of  courts  of 
record,  some  of  which  are  of  a  very  inferior  description, 
but  extends  equally  to  every  court  of  competent  or  exclu- 
sive  jurisdiction ;  and  the  examples  cited  by  C.  J.  De  Grey, 
in  illustration  of  this  principle,  are  all  drawn  from  the  pro- 
ceedings in  ecclesiastical  courts,  none  of  which  are  classed 
among  courts  of  record.  It  seems  therefore  correct  to  infer, 
from  the  rule  established  in  the  Duchess  of  Kingston's 
case,  as  well  as  from  analogy  to  several  cases  mentioned  in 
the  course  of  the  present  chapter,  that  a  sentence  of  con-* 
demnation  by  commissioners  of  e^teise  will  be  condusive, 
on  the  right  of  seizure  coming  incidentally  into  question  in 
any  other  court,  in  all  cases  where  by  act  of  parliament 
they  have  a  sole  or  exclufflve  jurisdiction. 

In  suppcxt  of  this  position,  the  following  authorities  may . 
be  cited.  First,  in*  an  action  of  trover  against  conunia* 
sioners  of  excise  (i),  for  levying  the  plaintiiF's  goods  by 
their  warrant  under  statute  12  C.  2.  c.  23.,  the  point  wai^ 
whether,  after  they  had  adjudged  low  wines  to  be  strong 
wines  perfectly  made,  their  judgment  could  be  drawn  in 
question  again,  so  as  to  make  the  officers  chargeaMe.  The 
Court  gave  judgment  for  the  plaintiS^  on  the  ground,  Ihat 
the  defendants  had  exceeded  their  jurisdiction.  Raina- 
ford  B.  said,  that  the  defendants  might  well  enough  have 
justified  by  virtue  of  an  authority  from  the  commissioner^ 
of  excise,  who  are  judges  of  the  feet,  and  whose  authori^ 
is  not  travei^sable  by  the  plaintifl^  and  that  the  jJaintiff  here 
must  have  taken  bis  remedy  by  appeal  and  no  otherwise. 
But  if  the  commissioners  exceed  their  authority,  and  that 
appear  to  the  Court,  then  their  proceedings  are  coram  norf 
jodice^  and  an  action  of  trespass  lies.  But  if  that  does  not 
appear,  it  must  be  otherwise.  Hale  C.  B.,  and  die  othct 
judges  present,  argued  to  the  same  effect. 

(i)  Terry  v.  Hutttington  and  Oihm,     Gfoettvclt  ▼.  Dr.  BorweH,  x  Lrf.  Rajr«. 
Hudr.  480.,  cited  by  Hoh  C  J.  ia  Dt,     471.  ' 

Itt 
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In  another  case,  which  was  an  action  of  trespass  again^ 
commibsioners  of  excise  ( i )  for  taking  the  plaintiff's  money, 
the  defendants  pleaded  not  guilty,  and  gave  in  evidence 
their  warrant  and  a  judgment  against  the  plaintiff,  on  an 
information  against  him  for  an  ofibnce  against  an  excise 
law.    It  was  objected  on  i>ehalf  of  the  plaintiff  that  this 
judgment  was  not  peremptory,  and  that  the  plaintiff  in  thi^ 
action  was  at  liberty  to  disprove  the  truth  of  the  matter  of 
feet,  upon  which  the  defendants  grounded  their  judgment. 
But  this  was  denied  by  the  Court,  and  a  distinction  was 
,  taken,  namely,  that  if  the  commissioners  had  intermeddled 
With  a  thing  which  was  not  within  their  jurisdiction,  then 
all  is  coram  non  judice,  and  that  may  be  given  in  evidence 
ttpon  this  action ;  but  it  is  otherwise,  if  they  are  only  mis-  • 
taken  in  their  judgment  in  a  matter   within   their  cog- 
nizance, for  that  is  not  inquirable,  otherwise  than  upon  ah 
appeal.  ^ 

A  third  case  may  be  cited  to  the  same  effect.  In  an 
action  of  trover  for  a  quantity  of  tea  (2),  it  appeared  in 
evidence  that  the  plaintiff  sent  the  tea  for  one  Lloyd  with 
a  permit,  but  the  porter  in  his  way  called  at  the  house  of 
one  R.,  and  set  it  down  there,  where  the  defendant^ 
an  excise  officer,  seized  it  as  forfeited,  for  being  brought 
to  R.'s  house  for  R.'s  use,  without  a  permit  to  that  1 
place,  according  to  the  statute  10  G.  i.  c.  10.  s.  16.  Upon 
not  guilty  pleaded,  the  defendant,  to  shew  that  the  property 
was  out  of  the  plaintiff,  produced  a  condemnation  by  the 
commissioners  of  excise  upon  an  information  against  R. 
for  receiving  this  tea  without  a  permit,  which  sentence,  it 
was  insisted,  was  conclusive  evidence  of  that  fiict,  being  a 
judgment  before  a  proper  jurisdiction.  On  the  other  side 
it  was  insisted,  that  the  plaintiff  was  no  party  to  the  suit ; 
that  R.  had  nothing  to  do  with  the  tea;  and  that,  if  he 
made  a  feigned  defence,  or,  as  the  case  was,  made  default, 
yet  the  plaintiff  ought  not  to  be  affected  by  that,  but  might 

(x)  Fuller  v.  Fotch,  cor.  Holt  C.  J.,      C  J.,  sittingi  after  Eister  term  174), 
Carth.346.  Rep.  temp.  Hole,  287,8.0.      i  Harigr.  Ltw  Tracts,  p.  468.  n.  from 
(a)  Kobeni  v.  Foriune,  cor.  Lee     Focd*gMS. 

S  shew. 
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shew,  tliat  this  was  a  caaa  uot  sabject  to  forfieknre.  But 
Lee  C  J.  said,  *<  The  judgnMnt  of  forfeiture  is  a  ji 
on  the  thing  itself.  How  the  tea  came  to  R.'s  house 
a  matter  proper  for  the  consideration  al  the  commissionerB; 
and,  if  the  plaintiff  was  willing  to  haTO  defended  the  suit,  he 
might  have  come  in  pro  interesse  suo^  which  as  he  has  not 
done^  his  property  is  bound.  There  is  no  more  in  this  dban  the 
common  case,  namely,  that  courts  of  lawpay  sttdidefeieiioe 
to  the  judgment  of  each  other  in  matters  within  th^r  jum- 
dictioD,  that  the  first  determination  by  a  proper  authoxify 
<iugfat  to  prevail :  so  that,  the  tea  being  forfeited,  the  pro- 
perty could  not  be  in  the  plaintiff."  And  upon  this  thr 
plaintiff  was  nonsuited* 

An  acquittal  in  the  Ibcchequer  was  considered  by  Lord 
Kenyon,  in  the  case  of  Cooke  t.  Sholl  (i),  to  be  condosive 
evidence  of  the  ill^;ality  of  tlie' seizure.  That  was  an  ae- 
tion  of  trover  for  several  pipes  of  wine  seized  by  the  doi* 
fondant  for  want  of  a  permit.  At  the  trial  of  the  cause, 
the  plaintiff  gaye  in  evidence  a  record  of  acquittal  in  the 
court  of  Exchequer.  The  defendant  then  insisted,  that, 
imder  the  circumstances  of  this  case,  the  permit  had  ex- 
pired, before  the  seizure  was  made;  and  Mr.  Just  Heath, 
who  tried  the  causey  was  of  that  opinion ;  but,  on  its  being 
suggested,  that  there  had  been  a  different  determinaticm  in 
the  court  of  Exchequer,  he  reserved  the  point  for  the 
opinion  rfthe  court  of  King's  Bench,  with  liberty  to  enter 
a  verdict  for  the  defendant,  if  it  should  be  adjudged  for 
him.  When  the  case  came  before  the  Court,  Lord  Ken- 
yon thou^t  the  record  of  acquittal  precluded  all  reason-* 
ing  on  the  construction  of  the  permit :  but  as  the  questioD 
respecting  the  judgment  of  acquittal  was  not  upon  the 
record,  and  the  only  question  was  on  the  construction  of 
the  permit,  a  verdict  was  entered  for  the  defendant.  Thb 
case^  therefore,  has  not  determined,  that  an  acquittal  in  the 

(1)  5T.R,  ass^  ind  lee  a  cacf  injri  Vin.  Ab.  (A.  b.  »a.)  pL  i.  cor, 
Fnct  B«  Acc;  ^ 
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£xclieqiier  would  be  concldsive  evidence  of  the  illegality 
of  a  seisure^  althoogfa  certainly  that  appears  to  have  been 
the  opinion  of  Lord  Kenyon.  It  may  be  observed,  that 
an  acquittal  does  not,  like  a  conviction,  ascertain  any  pre- 
eise  fact*  The  sentence  might  have  proceeded  on  the 
ground,  that  suiRcient  evidence  was  not  produced,  on  the 
part  of  the  crown,  to  warrant  the  seizure ;  and,  thongh  the 
sentence  may  be  conclusive  as  against  the  crown,  it  seems 
reasonable,  that  it  should  not  have  such  a  conclusive  ope- 
ration, irr  an  action  for  seizing  the  property,  against  a 
third  person,  who  was  not  a  party  with  the  crown  in  the 
original  proceedings,  and  had  no  notice  or  opportunity  for 
supporting  the  condemnation. 

Sect.  IV. 

Of  Sentences  hf  Members  of  a  CoUege,  Convictions  be/bre 

Magistrates^  8fc. 

Th£  principle,  which  has  been  before  laid  down  as 
applicable  to  the  sentences  of  courts  of  justice,  seems 
to  apply  equally  to  the  judicial  proceedmgs  of  other  tri- 
bunals, which  are  invested  with  an  exclusive  or  peculiar 
jurisdiction. 

A  sentence  of  deprivation  or  expulsion  of  one  of  the  Sentence  of 
members  of  a  college,  by  the  master  and  fellows,  or  by  the  V^^ien!  ' 
visitor  on  an  appeal,  upon  a  subject  within  their  jurisdic- 
tion, is  conclusive  in  courts  of  law.  And  the  justice  of 
their  decision  cannot  be  quesdoned  even  in  the  King^s 
Bench,  though  it  belongs  to  that  court  to  controul  them» 
if  they  exceed  the  bounds  of  their  jurisdiction.  On  this 
principle,  a  mandamus,  to  restore  the  fellow  of  a  college^ 
has  been  frequently  refused  (r).  In  the  case  of  Philips  v« 
Bury,  it  was  decided^  on  an  appeal  to  the  House  of  Lords, 
that  a  sentence  of  deprivation,  by  the  visitor  of  a  college^ 

(x)  Dr.  Widrhigton'i  cite,  i  Lev.  %i.    Dr.  Patrick*!  casei  i  Lev.  65.    Cete  of 
Mew  CoUege,  aLcv,  14- 
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was  conclusive  evidence  in  an  action  of  ejectment  for 
one  of  the  college  estates ;  and  the  judgment  of  the  court 
of  King's  Bench,  which  had  been  given  on  the  opinions 
of  tliree  judges  against  the  opinion  of  Lord  Holt,  wa? 
reversed  ( i ).  And  in  the  last  case  on  this  subject,  which 
was  a  prosecution  for  an  assault  in  turning  out  of  a  col- 
lege one  who  had  been  expelled,  the  court  of  King's 
Bench  determined,  that  evidence^  to  impeach  the  sen- 
tence of  expulsbn^  had  been  properly  rejected  at  the 
tiiaL  (2) 

Convictions  A  conviction  by  a  justice  of  the  peace,  who  has  com- 
mJitu^  potent  jurisdiction,  is,  till  reversed  or  quashed,  conclusive 
evidence  in  favour  of  the  justice,  in  an  action  against  him 
for  false  imprisonment.  Thus  in  the  case  of  Strickland 
against  Ward  (3),  tried  before  Mr.  Just.  Yates,  (which 
was  an  action  of  trespass  and  false  imprisonment  against 
the  defendant,  a  justice  of  the  peace,)  the  defendant  pro- 
duced in  evidence,  under  the  general  issue  (4),  a  warrant 
signed  by  him,  reciting  a  conviction  of  the  plaintiff  for 
unlawfully  returning  to  a  parish,  whence  he  had  been  re- 
moved, and  requiring  the  keeper  of  a  house  of  correction 
to  keep  the  plaintiff  to  hard  labour ;  he  also  produced 
the  conviction,  referred  to  in  the  warrant,  regularly  drawn 
up :  Mr.  Just  Aston,  upon  this,  gave  his  opinion,  •*  that 
tlie  conviction  could  not  be  controverted  in  evidence,  but 
that,  as  the  justice  had  a  competent  jurisdiction  of  the 
matter,  his  judgment  was  conclusive^  till  reversed  or 
quashed ;  and  that  it  could  not  be  set  aside  at  nisi  prius/* 
The  plaintiff  was  accordingly  nonsuited.  But  where  the 
magistrate  has  committed  to  prison,  not  having  any  juris- 
diction, he  will  be  liable  to  an  action  for  false  imprison- 
ment, though  the  conviction  has  not  been  reversed  or 
quashed  (5};    as,   where  the  plaintiff  was  convicted  and 

(i)  Philips  y.  Bury,  Sldu.  447.  I  Ld.  (4)  St.  7  Jac.  i.  c.5. 

E^yin.5.  S.C.  (5)   Hill   V.  fiatcman,.  »  8ti.  7x0. 

(ft)  R.  V.  Gnindon,  Co\rp.3i5.  Crepps  v.  Durdeii,  Conrp.  640.    Mor- 

(3)  At  Wincheitcr  sum,  ass.  1767,  gau  v.  Hughes,  a  T.R.aa5, 


from  a  MS.  note  \n  7  T.  IC  633. 
la  £a&t,  7i.    x6  £a&t,  ax. 
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committed  to  prison  for  destroying  game,  though,  as  it 
was  proved,  he  had  eflFects  which  might  have  been  dis- 
trained, sufficient  to  answer  the  penaky,  (the  statute  of 
5  &  6  Ann.  c.  14.  enacting  that  the  penalty  is  to  be  levied 
by  distress  and  sale  of  the  offender's  goods,  and,  for  want 
of  distress,  the  offender  to  be  committed  to  the  house 
of  correction)  (i);  or,  where  the  justice  has  committed  to 
prison,  on  mere  suspicion,  without  any  information  laid 
before  him.  (2) 

It  is  reported  to  have  been  held  (3),  that,  where  actions 
for  false  imprisonment  are  brought  against  justices  of  peace, 
they  are  obliged  to  shew  the  regularity  of  their  convictions; 
and  that  the  informations  laid  before  them,  upon  which 
their  convictions  are  founded,  must  be  produced  and  proved 
in  court.  But  it  appears  from  later  authorities  (4},  that,  in 
such  collateral  proceedings,  the  informality  of  the  warrant 
of  commitment,  or  of  the  conviction,  cannot  be  taken  ad- 
vantage of  by  the  plaintiff;  and  that,  if  the  magistrate  was 
warranted  in  taking  cognizance  of  the  charge,  and  did  in 
fact  convict,  this  will  be  sufficient  to  protect  him,  however 
irregularly  the  conviction  may  have  been  drawn  up  (5).  It 
may  also  be  collected  from  the  late  case  of  Gray  v.  Cook« 
son  (6),  that,  if  the  magistrate  had  a  general  jurisdiction 
over  the  subject-matter,  evidence  of  facts  not  stated  in  the 
conviction  is  not  admissible,  to  prove  that  the  conclusion 
drawn  by  the  magistrate  was  erroneous. 

It  is  a  general  rule,  with  respect  to  special  and  limited 
jarisdictions,  that  where  a  person  acta  afi  judges  (that  isy 
where  he  has  over  the  subject-matter  a  general  jurisdic- 
tion, which  he  has  not  exceeded,)  he  will  not  be  liable  to 
have  hisr  judgment  examined  in  an  action  brought  against 

•     (i)  2Str.  71C.  (5)  Where  a  conviction  has  been 

ii)  aT.  R.  7/1$,  ^naihed,  the  ta^pAmit  ii  protected  in 

3)  Hill  V.  Baieman,  cor.  Raymond  certain  cases,  by  st.  43  G.3.  c.  141. 
C.  J.,  2  Str.  710.  (6)  16  East,  Ai.  23.  See  also  7  T.  R* 

(4)  Massey  v.  Johnson,  12  East,  67.  633.  n. 
And  see  Gray  v.  Cookson  and  Clayton, 
16  £ast>  13. 
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hiin(i)«  When  therefore  in  pursuance  of  such  judidal 
authority  he  has  convicted  a  party,  the  Acts,  upon  which 
the  conviction  is  grounded,  cannot  be  traversed  (2).  So 
where  a  statute  provides,  that  the  judgment  of  commis- 
sioners, appointed  by  the  act,  shall  be  final,  their  decision 
is  conclusive,  and  cannot  be  questioned  in  any  collateral 
proceeding.  It  has  therefore  been  held,  that  a  certificate 
from  commissioners  for  settling  the  debts  of  the  army^ 
stating  that  so  much  was  due  from  the  defendant  (an  army- 
agent)  to  the  plaintiff  (an  officer),  was  conclusive  in  an 
action  brought  to  recover  the  money ;  and  that  no  evidence 
could  be  received  to  shew,  that  the  commissioners  had 
formed  a  wrong  judgment.  (3J 

(i)   Marshakta  case,    zo  Ref.  76.  (3)  Moody  ▼.  Thunton,  x  Str.  481. 

Dr.  GrooDTelt  v.  Dr.  Burwell,  z  Ld.  ruled  by  Pratt  C  J.;  and  a  new  trial 

R^y-  454*  467 ;  I  Salk.  596.  S.  C.  Mil-  alcerwarda  refilled  by  the  whole  court, 

ler  V.  Scare,  %  Bhck.  Rep.  1145.    See  See  also  Lane  t.  Hegbers*  BuU.  N.  P. 

ako  Arkerley  v.  Dr.  Parktoaon  and  19;  Earl  of  Radnor  t.  Reevei  S  Boa.  1^ 

Mawdftley,  Hil.  urm  1815.  PUIL391. 

li)  I  lA.  Ray.  467. 
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<y  certain  otier  Judicial  Proceedings. 
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E  proceed  now  to  treat  of  the  admissibility  of  certain 
thcr  judicial  proceedings ;  and  in  the  prcKnt  cbap^ 
ter  it  is  proposed  to  consider  the  admissibility  of  proceed- 
ings in  Chancery,  of  depositions,  inquisitions,  examinations 
taken  uhder  acts  of  pariiament,  judgments  of  infiBrior 
courts,  and,  lastly,  of  awards. 


Sect.  L 
Of  Proceedings  in  Chancery. 

A  DECREE  in  the  Court  of  Chancery  may  be  given  in 
evidence  on  the  fame  footing,  and  under  the  same  limits 
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tioii%  as  the  verdict  or  judgment  of  a  court  of  common 
law.  (I) 

The  common  opinion  used  to  be,  that  abill  in  Chancery^  BiiL 
which  had  been  followed  up  by  other  proceedings,  was  ad- 
missible in  evidence^  as  an  admission  of  facts,  against  the 
comphunant  (2).    "  The  ali^tions  in  the  bill,  it  was  said, 
must  be  supposed  to  be  true:  nor  is  it  to  bepresumed,  that 
the  bill  was  preferred  by  a  counsel  or  solicitor,  without  the 
privity  of  the  party  himself  (2)/'    However,  it  is  notorious 
that  many  of  the  facts  stated  in  the  bill  are  the  mere  sugges- 
tions of  counsel,  made  fiur  the  purpose  of  extorting  an 
answer  from  the  defendant     The  general  rule  therefore  is, 
that  a  bill  in  Chancery  will  not  be  evidence,  except  to  shew 
that  such  a  bill  did  exist,  and  that  certain  facts  were  ii| 
issue  between  the  parties,  in  order  to  introduce  the  answer 
or  the  depodtions  of  witnesses  (3);  it  is  not  to  be  admitted 
as  evidence,  in  courts  of  law,  to  prove  any  facts  either 
allied  or  denied  in  the  bill  (4).    Lord  Kenyon,  indeed^ 
is  reported  to  have  admitted  a  bill  in  Chancery,  filed  by  an 
ancestor,  to  be  evidence  of  a  pedigree  tliere  stated,  as  a  de- 
claration in  the  fiimily  (5).     Bu(  it  was  resolved  by  the 
judges  ia  the  Banbury  peerage  case,  on  a  question  put  to 
them  by  the  House  of  Lords,  that  a  bill  in  equity,  or  de- 
positions, cannot  be  received  in  evidence  in  the  courts  be- 
low, on  the  trial  of  an  action  of  ejectment,  against  a  party 
not  claiming  or  deriving  in  any  manner  under  the  plaintiff 
or  defendant  in  the  Chancery  suit,  either  as  evidence  of  the 
fiicts  therein  deposed  to,  or  as  declarations  respecting  pedi- 
gree (6).    And  even  if  the  bill  or  depositions  could  be  re* 
ceived,  some  extrinsic  proof  must  be  given  of  the  relation* 
ship  between  the  complainant  and  the  party  whose  pedigr# 

(i)  8«e  ante,  n.  113.  (4)  Banbury  Peerage  case,  repofttd 

(S)  Snoar  v.  Plulipa,  i  Sid.  an;  OilU  firpn  MS.  in  i  Selw.  N.  P.  6S5. 

£v.4ft>    WooUec  F.  Robertt,  I  Chan.  (5)  Taylor  v.  Cole,  attt  after  HH. 

Cat.  64, contra.  term  1799,  7 T.R.  3. 11. 

(3)  Lord  Ferrers  v.  Shirley,  FHBg9i.  (6)  MS.  case,  in  %  Selv.  N.  P.  68^ 

Z96.    Bull.  N.  P.  %^s,    Bowennan  v.  Feh.  1809.    See  alM  Berkeley  Peer^gn 

8ybo«niy7T.R.3.  iWightw.jaj.  csae|8uprt,p.i78. 
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ifi  disputed.  It  would  not  be  sufficient,  that  the  bill  pur* 
ports  to  have  been  filed  by  a  relation.  In  the  Banbury 
peerage  case  before  mentioned,  where  C  D's  legitimacy 
was  in  question,  the  claimant  offered  in  evidence  a  bill  filed 
in  C  D's  name  by  £  F  his  uncle  and  next  friend,  stating 
his  legitimacy,  but  there  was  no  proof  that  E  F  was  his 
uncle:  the  judges,  being  referred  to  for  their  opinion,  were 
unanimous,  that  extrinsic  proof  of  the  relationship  was 
essential,  and  the  bill,  which  was  above  150  years  old,  was 
accordingly  rejected.  ( i ) 

Anttrtr.  Answers  in  Chancery  are  confessions  on  oath,  and  there- 

fore strong  evidence  against  the  party,  that  makes  them. 
But  when  an  answer  is  read,  all  the  parts  must  be  taken 
together,  connected,  and  entire.  If  only  a  part  is  read  in 
evidence,  the  other  party  is  entitled  to  have  the  whole 
read  (2);  and  if,  on  exceptions  being  taken,  a  second  an- 
swer is  put  in,  the  defendant  may  insist  upon  having  that 
also  read,  to  explain  what  he  swore  in  his  first  answer  (3). 
This  is  the  general  rule,  when  an  answer  of  either  party  to 
the  suit  is  given  in  evidence  against  him,  to  prove  a  point 
in  issue.  But  if  an  answer  is  produced,  merely  for  the  pur- 
pose of  shewing  the  incompetency  of  a  witness,  who  has  in 
his  answer  admitted  himself  interested  in  the  event  of  the 
cause,  that  part  only  is  to  be  read  which  states  the  ground 
of  interest  (4) ;  for  if  the  witness  is  incompetent,  his  evidence 
ought  not  to  be  received  in  any  form ;  on  the  other  hand,  if 
he  i$  competent,  he  ought  to  be  examined  viva  voce  in 
open  court 

When  you  read  the  answer  of  a  party,  says  Ch.  B.  Gil- 
bert, the  confession  must  be  all  taken  together :  you  shall 
not  take  only  what  makes  against  him,  and  leave  out  what 

(i)  MS.cMein  ft Selw.  N. P. 685 ;  {%)  R.  T.Canr,   i  Sid.  418.    BuU. 

Feb.  1 809.    See  also  Berkeley  Peerage  N.  P.  a.?  7.    See  aute,  p.  79. 

€ate,supr^»p.i78.  (4)  Sparin  v.  Drax,  trial  tt  bar,  BuD. 

( a)  Per  «olt  C.  J .  Lyoche  v.  Clarke,  N.  P.  438. 
S  Salk*  153.    £arl  of  Bath  v.  Batter»efl, 
i  Mod.  9. 

makes 
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makes  for  him ;  for  the  answer  is  read  as  the  sense  of  the 
party  ( I ).  But,  although  the  defendant  may  r^ularly  insist 
on  having  the  whole  of  the  answer  read,  that,  by  comparing 
the  several  parts  with  each  other,  the  true  meaning  and 
extent  of  the  admissions  may  be  more  clearly  understood, 
it  will  not  therefore  follow,  that  all  the  parts  of  his  state- 
ment are  equally  credible,  or  that  every  thing,  which  he 
asserts,  is  to  be  admitted,  as  strictly  proved.  If,  for  ex- 
ample, he  states  a  fact,  not  from  his  own  knowledge,  hut 
on  mere  report,  that  would  not  be  evidence  in  his  fa- 
vour;  as,  on  the  other  hand,  it  would  not  be  evidence 
against  him,  in  case  he  had  acknowledged  the  report  to  be. 
different.  The  objection  is,  not  that  he  speaks  in  his  own 
behalf,  for  that  difficulty  is  waived  by  the  other  party,  who 
offers  the  answer  in  evidence,  but,  that  he  speaks  from 
hearsay,  and  has  not  the  meBns  of  knowledge,  which  alone 
can  be  resorted  to.  In  the  case  of  Roe  on  demise  of  Pellatt 
and  Others  against  Ferrars  (2),  wliere  the  defendant  gave 
in  evidence  an  answer  by  the  lessors  of  the  plaintiff,  Mr. 
Justice  Chambre^  observing  upon  the  degree  of  positive 
proof,  which  the  lessors  of  the  plaintiff  had  drawn  from  the 
answer  in  their  own  favour,  expressed  himself  thus,  "  It  is 
true,  that  the  answer  was  introduced  into  the  cause  by 
the  defendant,  in  whose  behalf  some  parts  of  it  were  read. 
But,  in  those  parts,  on  which  the  lessors  of  the  plaintiff 
relied,  they  speak  only  to  what  "  they  have  heard  as  truth." 
I  think  that  was  not  admissible  evidence,  for  it  appears  to 
me,  that  where  one  party  reads  a  part  of  the  answer  of  the 
other  party  in  evidence,  he  makes  the  whole  admissible 
only  so  far  as  to  waive  any  objection  to  the  competency  of 
the  testimony  of  the  party  making  the  answers,  and  that  he 
does  not  thereby  admit,  as  evidence,  all  the  facts,  which 
may  happen  to  have  been  stated  by  way  of  hearsay  only,  in 
the  course  of  the  answer  to  a  bill  filed  for  discovery.  This 
point,  he  added,  does  not  indeed  appear  to  have  been  con- 

(i)  GUb.£v.44.  Seeante,p.79.         .    (4)  a  Boc.  ft  Pull.  541. 549.  * 

tested 
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totted  at  the  triaL  Had  it  been  contested,  I  should  have 
thought  the  court  bound  to  send  the  case  down  fi>r  a  new 
triaL'* 

An  answer  in  a  court  of  equity  is  evidence  against  the 
party,  who  made  it,  and  against  all  persons  claiming  under 
him*  Thus,  an  answer  to  a  bill  filed  in  the  Court  of  Ex- 
'  chequer,  on  a  claim  of  tit|ie  hay,  by  a  vicar  against  the 
rector  and  others  (occupiers  of  lands  in  the  parish),  will  be 
evidence,  in  an  action  by  a  succeeding  rector,  for  not  setting 
out  the  tithe,  against  the  defendant  who  claims  under  one 
of  those  occupiers;  and  it  is  equally  admissible  in  evidence, 
althoAgh  a  decree  is  not  shewn  to  have  been  made  in  the 
suit  ( I  )•  Proof  of  an  examined  copy  will  be  sufficient  proof 
of  the  answer.  (2) 

The  answer  of  a  minor  by  his  guardian  is  not  evidence 
against  him  (3);  because,  in  reality,  it  is  the  guardian's 
answer.  The  guardian  is  sworn,  not  the  minor,  who  pos- 
sibly may  know  nothing  of  its  contents.  And  therefore  an 
answer,  purporting  to  be  the  answer  of  a  minor  by  his  mo- 
ther and  guardian,  may  be  read  against  the  mother,  in 
another  cause,  where  she  is  defendant  in  her  own  cspa^ 
city  (4),  The  answer  of  one  defendant,  generally  speaking, 
is  not  evidence  against  a  co-defendant  (5) ;  for,  if  that  were 
allowed,  a  plaintiff  might  make  one  of  his  friends  a  defend- 
ant, for  the  purpose  of  procuring  an  answer  in  his  fiivour 
against  the  co-defendant,  who  would  have  no  opportunity 
of  cross-examination.  As  an  admission  by  one  of  two 
partners,  concerning  joint  contracts  during  the  partnership* 
is  good  evidence  to  charge  the  other  partner,  in  an  action 
against  him  alone  (6) :  so,  in  an  action  by  a  creditor  against 


(t\    Lady  Butmouth  v.  Roberti,  (j)  Wych  v.Meal,  3P.  Wmsijii. 

l6£Mt»  334.  i»V^  juB.  361. 

M  lb.  (6)  Wood  and  Others,  Ats'ig&ees  of 

(3)  Ecclectoa  v.  Petty,  Canb.  79.  Huoey  and  Others,  v.  Braddkl^i Taunt. 
|P.Wmf,»37.    Gilb.E?.44.  Rep.  104.    See  aBie»  pw  73. 

(4)  Beablcy  v.  Magrath,    %  Schoale 
•Qd  JLeTroy's  Rep,  34. 

some 
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some  of  the  partnership  firm,  the  answer  of  another  partner 
to  a  bill  filed  by  other  creditors,  has  been  received  in  evi« 
dence  against  the  defendants^  not  indeed  to  prove  the  part- 
nership, but,  that  being  established,  as  an  admission  against 
those  who  are  as  one  person  with  him  in  interest,  (i) 

It  does  not  appear  to  have  been  expressly  determined, 
whether  an  answer  by  a  married  woman  can  be  used  as 
evidence  against  her  in  an  action  after  the  husband's  death* 
In  the  case  of  Wrottesley  against  Bendish  and  his  wife  (2), 
(where  it  was  argued,  that  tlie  wife  was  not  bound  to 
answer,  on  the  ground,  that  the  answor  could  not  be  read 
against  her  husband,  nor  against  herself^  as  she  is  supposed 
to  be  under  the  control  of  the  Husband,  and  not  to  answer 
fi-eely),  the  Lord  Chancdlor  said,  <*  he  would  not  give 
any  opinion,  whether  the  answer  may  be  read  against  the 
wife^  when  discovert;  but  as,  in  all  times  heretofore,  the 
wife  as  well  as  the  husband  had  been  compeUed  to  answer, 
he  would  not  overthrow  what  had  been  the  constant 
practice." 


Depositions  in  a  suit  in  Chancery,  which  are  the  written  Depodtioni. 
examinations  of  witnesses  taken  by  officers  of  the  court  or 
by  commissioners  specially  appointed  for  the  purpose,  may 
be  given  in  evidence  in  an  action  at  common  law,  on  the 
same  matter,  between  the  same  parties,  or  between  any  who 
claim  under  them,  if  it  can  be  proved,  at  the  time  of  the 
trial,  that  the  deponent  is  dead  (3);  or,  that  he  cannot  be 
/ound  after  strict  inquiry  (4) ;  or,  that  he  has  been  sub- 
poena'd  and  is  unaUe  to  attend  firom  sickness  (5) ;  or,  if  it 
can  be  proved,  that  he  has  been  kept  away  by  the  contriv- 


(i)  Grant  v.  Jadcwn  aod  Othen, 
Peake  N.  P.  C.  903.  See  Lucai  ^  De 
La  Cour,  i  Maula  ft  8«lw,  aja;  also 
f.  73,  Mpri 

(%)  3P.WiM.a37. 

(3 )  Godb.  p.  X93.  pL  276.  k  p.  3»6. 
pL  418.  Fry  v.  Wood,  x  Atk.  Rep.445. 
Coker  v.  Farewell,  s  P.  Wmt.  563. 
Oilli.Jln54*    fiuU.N.P.S39. 


(4)  See  cafes  in  (3)*  Benson  ?• 
dire,  cor.  Reynolds  C.  B.  2  Str.  930. 

(5)  JLuttrel  V.  Reynel  and  Others* 
X  Mod.  283.  Adm.  per  cur.  in  Kins- 
man V.  Crooke,  trial  at  bar,  %  Ld.  Ray. 
1X66.  X  Atk.  445.  GilK.  £v.  54.  Bull. 
N.  P.   239.      xVei«  9c  Beam.    29> 

ance 
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atice  of  the  other  party  f  i) ;  or,  that  he  is  out  of  the  king- 
dom, or  not  amenable  to  the  process  of  the  court  (2).  In 
either  of  these  cases/ depositions  are  admissible  in  evidence. 
But  if  the  witness  himself  is  in  a  state  to  be  produced,  his 
depositions  cannot  be  received.  The  party  who  wishes  to 
have  the  benefit  of  his  testimony,  ought,  if  he  is  able,  to 
bring  him  forward,  that  he  may  undergo  an  open  exa- 
mination, in  the  lace  of  the  public,  before  the  jury  and  the 
court:  a  mode  of  inquiry,  generally  more  conducive  than 
any  other  to  the  discovery  of  truth. 

"When  a  witness  has  been  examined  on  interrogatories, 
and  afterwards  by  accident  becomes  interested  in  the  thing 
in  question,  the  court  of  Chancery  has  allowed  his  deposi- 
tions to  be  read  for  him,  as  evidence  in  his  own  suit,  on  a 
bill  of  revivor  (3}.  "  This,*'  said  Lord  Hardwicke,  **  has 
been  allowed  on  just  reason ;  because  his  evidence  must  be 
taken,  as  it  stood  at  the  time  of  his  examination,  which 
should  not  be  set  aside,  unless  it  could  be  supplied  by 
other  evidence  (4).''  But  a  different  rule  has  been  esta- 
blished in  courts  of  common  law.  It  was  resolved  in  Tilly's 
case  by  the  unanimous  opinions  of  the  courts  of  King*s 
Bench  and  Common  Pleas,  that  a  party  to  an  action  of 
ejectment  could  not  give  in  evidence  his  own  depositions, 
though  he  had  made  them  at  a  time  when  he  was  perfectly 
disinterested.  (5) 

Depositions  are  not  to  be  admitted  in  evidence  for  a 
party  to  the  suit,  against  a  stranger,  who  was  not  a  party, 
nor  claims  under  either  of  the  parties  (6) ;  nor  can  they  be 

(x)  Bull  N.  P.  443.  (4)   In  Glyn  t.  Bank  of  EogUnd, 

(a)  X  Atk.Rep.  445.  Lord  Altham  aVes.42. 
¥.  Earl  of  Anglesey,  ir.  at  bar  in  K.  B.,  (5)  Tilly's  case,  i  Salk.  a86.      See 

Gilb.  Eq.  Cas,  x6.  18,  also  Holcroft  v.   Smith,  Eq.  Cas.  Ab. 

(3)    Goss  V.Tracy,   a  Vern.  699.  aa4;  Baker  ▼.  Lord  Fairfax,  x  Scr.  zoi; 

X  P.  Wms.  a87,  S. C.    Haws  v.  Hand,  Bull.  N.  P.a4a. 
ft  Atk.  615.  (6)  Hob.  Rep,  155.  a  RoB.  Ab,  679. 

pi  8.  I  Vera.  4x3,  Coke  v.  Fountain. 

used 
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used  by  a  stranger  against  one  of  the  parties  (i)«  An  ex- 
ception has  been  sometimes  made  in  eases  where  the  quea* 
tion  is  on  the  existence  of  a  custom  or  on  the  right  to  toUs^ 
or  where  hearsay  and  reputation  would  be  good  evi- 
dence (2);  and  it  has  been  said,  that  in  such  cases  deposi- 
tions may  be  admitted,  though  the  parties  in  the  two  suits 
are  not  the  same«  But,  after  the  opinions  expressed  by 
some  of  the  judges  in  the  Berkeley  peerage  case,  respecting 
depositions  in  a  question  of  pedigree,  there  is  reason  to 
doubt,  whether  such  evidence  would  now  be  considered 
admissible.  (3) 

Wlien  a  bill  has  been  dismissed,  the  rule  respecting  the 
admissibility  of  the  depositions  has  been  laid  down  with  the 
following  distinction.    If  the  bill  was  dismissed,  because  the 
court  considered  the  matter  to  be  unfit  for  equity  to  decree, 
the  depositions  may  still  be  given  in  evidence,  provided  the 
subject-matter  of  the  suit  was  regularly  before  the  court, 
and  within  its  jurisdiction  (4).     But  if  the  suit  in  equity  be  « 
dismissed  for  the  irregularity  of  the  complainant,  tlie  depo- 
sitions iirthat  cause  cannot  be  read  in  any  fresh  suit.  Thus, 
where  a  devisee  brings  a  bill  of  revivor,  on  a  suit  com- 
menced by  his  devisor,  and  depositions  are  taken,    and 
then  the  cause  on  the  hearing  is  dismissed,  because  a  de- 
visee, claiming  as  a  purchaser  and  not  by  representation^ 
cannot  bring  a  bill  of  revivor,  the  devisee  will  not  be  al- 
lowed, on  exhibiting  a  new  original  bill,  to  use  the  former 
depositions ;  for,  in  the  first  cause,  in  which  the  complain- 
ant mistook  his  remedy,  there  was  no  complaint  regularly 
before  the  court,    and  consequently  there  could  not  re* 
gularly  be  any  depositions  (5).     For  the  same  reason,  such 
depositions  would  not  be  admitted  as  evidence,  in  a  fresh 
suit  at  law. 

fi)  Riuhwonh  ▼.  Countess  of  Pem«         ($)  See  ante,  p.  179,1  So.  ind  see 
htikt  and  Currier,  Hardi.  47a.     Gilb«      Banbury  Petnge  caie,ante,  p.  26$. 
£y.  Si-    See  ante,  p.  131.  233.  (4)  Smith  v.  Veale,  i  Ld.  Ray.  735. 

(4)    2}uU.  N.  P.  %S9'      ^9   «At«*  Is)    Backhouse  v.  Middleton    and 

p,  133.  Others,  Chan.  Cas.  X  7  5.    Gilb.  £v.  56. 

Smith  f .  Voale,  z  14,  Ray.  735. 

If 
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If  ihe  witness  after  being  examined  de  bene  esse  should 
die  before  tke  defendant  puts  in  bis  ansirer,  bis  deposition 
cannot  be  read  ( i ),  because  die  opposite  party  had  not  the 
power  of  cross-examination ;  and  the  rule  of  common  hiw 
is  strict,  that  no  evidence  shall  be  admitted^  but  what  is  or 
might  have  been  under  the  examination  of  both  parties. 
^  In  such  a  case^"  says  Ch.  B.  Gilbert  (2),  ^  the  course  is 
to  move  the  court  of  Chancery,  that  the  deposition  of  the 
deceased  witness  should  be  read ;  and,  if  the  court  see  caus^ 
they  will  order  it,  and  this  order  will  bind  the  parties  to 
assent  to  the  reading  of  such  depositions,  though  it  does  not 
bind  the  court  of  nisi  prius."     It  is  the  common  practice 
in  the  court  of  Chancery,  when  an  issue  or  trial  at  law  is 
directed,  to  make  an  order  that  the  depositions  of  witnesses 
riiall  be  read  in  evidence,  if  it  be  satisfactorily  proved  at  the 
time  of  the  trial,   that  they  are  unable  to  attend  in  per- 
scm  (3).     But  this  order  is  not  made,  for  the  purpose  of 
making  that  admissible  in  evidence,  which  is  not  strictly 
admissible  in  courts  of  common  law,  but  for  the  convenience 
of  the  parties.     For  if  depositions  are  offered  at  the  trial 
without  such  an  order,  the  whole  record,  bill,  answer,  &c. 
must  be  proved ;  but,  if  there  is  an  order  for  reading  the 
depositions,  the  court  of  law  will  read  them  without  going 
through  the  regular  and  strict  course,  which  is  generally  * 
necessary  for  the  purpose  of  making  them  evidence.  (4) 

The  reason  why  depositions  are  not  read  in  evidence, 
before  the  defendant  has  put  in  his  answer,  has  been  be- 
fore mentioned  to  be,  because  it  does  not  otherwise  appear 
that  the  adverse  party  had  liberty  to  cross-examine.  This 
reason  will  not  apply,  where  the  defendant  is  in  contempt 
for  refusing  to  answer.  If  the  adverse  party,  says  Ch.  B. 
Gilbert,  had  been  in  contempt,  then  the  depositions  of 

(i)  —  ▼.  Browne,  Hardr.  315.  240.     And    lee   Mtsden    ▼.  Bouiidi 

Duttoo  V.  Colt,  Sir  T.  Ray.  335.  n.  i  Vera.  331. 

Ford  V.  Ouy,  cited  in  Howard  v.Tre-  (3)    Corbet  v.  Corbet,    iVei.  9t 

maioe,  I  Show.  363.    Piercy  ▼•  '       »  Beam.  340. 

a  Jon.  165.    BuU.  N.  W  S4a  (4)  Palmer  v.  Ld.  Aylesbury,  t  cVe» 

{%)  GUU  £v.  57,  5&    BuU«N.P.  jun..!;^ 

die 
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the  witaes^es  shall  be  admkled,  for  then  it  is  ^  fruit  of 
the  olijector  that  he  did  not  cross-examine  the  witnessss^ 
stQoe  he  would  not  joiA  the  esamination.  (i) 

There  has  been,  however,  some  difference  of  opinion  on 
this  subject.     It  is  said  to  have  been  held  in  one  case  (2), 
thai  if  witnesses  are  examined  de  bene  esse  before  answer, 
npoii  a  contempt,  such  depositions  cannot  be  made  use 
of  in  any  other  court,  but  in  that  court  only,  where  they 
are  taken.     The  reason,  adds  the  reporter,  seems  to  be 
because  there  was  no  issue  joined,  so  as  there  could  be  a 
legal  examination;  and  they  were  only  taken  to  be  read 
in  the  court  in  which  they  were  taken,  upon  a  contempt 
to  that  particular  court     In  another  case,  the  case  of 
Howard  ▼.  Tremaine  (3),  which  was  an  action  of  gect- 
ment  by  a  devisee  against  an  heir  at  law,  a  question  was 
reserved  for  the  opinion  of  the  court   of  King's  Bench, 
whether  depositions  could  be  given  in  evidence  for  the 
plaintiff  under  the  following  circumstances :  a  bill  having 
been  exhibited  in  Chancery  by  the  plaintiff  to  perpetuate 
testimony,  the  defendant  stood  in  contempt  and  would  not 
answer;  upon  which  the  plaintiff  had  a  commission,  and 
examined  witnesses  to  the  matter  of  his  bill  de  bene  esse; 
and  the  defendant  joined  in  the  commission,  and  cross^ 
examined  some  of  the  witnesses  produced  for  the  plaintifl^ 
and,  before  the  answer  came  in,  the  witnesses  died.     After 
an  argument  on  the  point.  Lord  Holt,  according  to  the 
report  in  Shower,  said,   **  Quaere,  if  any  court  by  course 
of  law   can  examine  witnesses  till  issue  be  joined,   and 
therefore  I  much  doubt,  if  these  depositions  can  be  evi- 
dence.    We  cannot  take  notice  of  what  the  Chancery 
allows  as  evidence  and  their  practice  is  no  rule  to  us*^ 
Bolben  J.  also  doubted.      But  Gregor]^J.  thought  the 
depositions  good  evidence^  as  the  defendant  had  joined  in 
the  commission,  and  cross  oTnmined,    And  EyreJ.,  ao- 

(X)  Qilb.Ev.56.  (3)  zShow.363.    KSilk.a7S.S.C. 

{%)  W«tt*«  cMe,H«r(lr«  J3X.  Cvih.  265.  S.  C, 

cording 
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cording  to  the  report  in  Salkeld,  was  clearly  of  opinioir, 
that  they  ought  to  be  admitted.  *^  It  wonld  be  very  in- 
convenient," he  toid,  **  if  such  evidence  were  not  allowed. 
For  the  heir  at  law  will  not  answer  the  plaintiff's  bill,  and 
will  not  call  in  question  the  title  of  the  devisee,  as  long  as 
the  devisee  has  witnesses  alive  to  prove  the  will ;  but  as 
soon  as  they  are  dead,  he  will  commence  his  suit"  The 
report  in  Shower  adds,  that  in  consequence  of  the  doubt 
expressed  by  Lord  Holt,  the  case  was  adjourned.  But  in 
CartheVs  report  of  the  same  case,  it  is  stated,  that,  **  after 
much  debate^  the  Court  was  of  tlie  same  opinion,  that  the 
depositions  might  be  given  in  evidence;  otherwise,  a  bill 
in  equity  to  perpetuate  the  testimony  of  witnesses  would  be 
to  very  little  or  no  purpose." 

This  sul^ect  came  before  the  court  of  King's  Bench  in 
the  late  case  of  Cazenove  v.  Vaughan(i);  from  which  it 
now  appears  to  be  clearly  settled,  that  depositions  are  not 
allowed  to  be  read  in  evidence^  before  answer  put  in,  or 
before  the  party  is  in  ccmtempt,  unless  he  has  had  an 
opportunity  of  cross^xamining;  but  if  he  has  had  such  an 
(^)portunity9  and  has  omitted  to  avail  himself  of  it,  he 
cannot  afterwards  make  that  a  ground  for  oLgecting  to  the 
depositions  as  evidence. 


Sect.  II. 

Of  Depositions,  Examinationsj  Inquisitiofis^  ^c.  4-c. 

DepodttoM  Depositions  are  frequently  taken  with  the  consent  of 
iy  cgmeot.  ^^  parties  to  a  suit,  when  a  material  witness  is  about  to 
leave  the  kingdom,  or  resides  abroad  (a).  And  these 
depositions  may  be  given  in  evidence,  if  at  the  time  of  the 
trial  the  witness  has  quitted  the  country  (3).  Butifth^ 
trial  comes  on  before  his  departure,  or  afier  his  return^ 

(1)  X  Maule  A  Set.  4.  (3)  Anon,  case,  4Silk.69i.      Fil- 

(»)  See  antci  p.  xo,  coner  ?.  Hau«oo,  z  Campb,  171. 

the 
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the  depositions  cannot  be  read.  This  rule^  however,  is  not 
to  be  takoi  so  strictly,  as  to  make  it  absolutely  necessary, 
that  a  witness,  who  is  about  to  go  abroad,  should  be  on 
his  voyage^  when  the  ti*ial  onnes  on.  If  the  ship  has 
■ailed,  though  it  may  have  put  back,  or  if  the  witness  be 
pn  board,  and  the  ship  ready  to  sail,  though  prevented  by 
contrary  winds,  that  seems  to  be  sufficient  (i) 

Where  an  indictment  or  information  is  eadiibited  in  the 
King^s  B»ch  for^m  o£fenoe  committed  in  India,  or  whore 
a  suit  has  been  commenced  in  any  court  in  this  country  for 
a  cause  of  action  arising  in  In(dUa(2),  die  depositions  of 
witnesses  may  be  obtained  under  the  provisions  of  the 
statute  13  G.  3.  0.63.  ss.40.  &  44.  This  statute  enacts^ 
that  the  Court  may  award  a  writ  of  mandamus  to  the 
judges  of  the  courts  in  India,  as  the  case  may  require  fer 
the  examination  of  witnesses,  who  are  to  be  examined 
publidy  in  the  court  upcm  oath,  adnniiistered  according  to 
the  form  of  their  several  religions;  and  these  deporitiosis» 
duly  taken  and  returned,  in  the  form  psescribed  by  the 
act,  are  to  be  allowed  and  deemed  as  good  and  coinpele&t 
evidence  as  if  the  witness  had  been  sworn  at  the  trial, 
and  examined  viv&  voce. 


The  depotttions  of  witnessesi  taken  by  commissjontni  of  pyAi 
bankrupt,  could  not  fimnerly  be  given  in  evidiinoe^  in  an  ^USSHi^ 
action  to  try  the  question  of  bankruptcy  or  any  oidier  qoes-  kv^nipc. 
tion  connected  with  it,  because  in  tl^se  proceedings  the 
parties  inteiested  had.  not  the  power  of  cross^examifiing 
the: witnesses  (3).  Botnowv  by  the  statute  5  0»a.  0.30. 8.41. 
^  Upon.petitfa»i  crf^any  person  to  the  gvaat  seal,  pnying 
that<>die  oomflusiion  and  the  depqailions  taken  thereon,  or 
any  partr^  of  sodi  depositions,  and  any  other  matter  or 
i^lkting  to  tfae.cotnuiigatoB^  or  the  proceedings  these* 


(i)rpqMckv.Agu,6£9wM.P.a        (3)  S ItoB.  Ab. 679.  pL 9.   BuILN, 
94.         "  P.»4«. 

Cs)  Fnodico  ▼.  GUnMre,  i  Boi»a 
PidLz77. 

T  on. 


^ 


•  •  •  » 
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bn,  may  be  entered  of  record,  the  great  scati  may  direct 
them  to  be  entered  of  record ;  and  In  oue  of  the  death  of 
the  witnesfies  jiroving  the  bankruptcy,  or  in  case  the  com- 
mission, depositioiid,  proceedingd,  or  other  matlers  ot 
things,  be  lost  or  mislaid,  a  true  copy  of  the  record  of 
such  commission,  depositions,  and  proceedings,  or  othet 
matters  or  things,  signed  and  attested  as  therein  men* 
tioned,  may  upon  all  occasions  be  given  in  evidence  to 
prove  such  commission  and  the  bankmptcy  of  sntli  per- 
son, ngdini^  tthom  the  comdussion  issdeGI,  or  odier  ttat* 
tefs  or  things," 

These  depositions,  When  recorded,  are  evidence  in  an 
action  at  law,  to  pi-ove  the  precise  time^,  when  the  act  df 
bankruptcy  was  committed  (t ) ;  for  the  wither  Cann6t  \jA 
his  story  before  the  commisrionei^  Without  toying  when 
the  act  of  bankhiptcy  was  committed.  He  mrot  mention 
that  naturally  and  of  course,  and  therdfbre  is  the  more 
likely  to  speak  the  truth.  In  many  cases,  its  being  an  act 
of  imnkruptcy  d^nds  on  the  time.  The  legislittire  eon- 
feideredthe  commissioners  fts  indifferent  persons,  exauilnhi^ 
the  witnesses  with  impartiality,  and  taking  tsue  of  iSt^  in* 

terests  of  all  parties.  (2) 

By  «tifttt«6  40  0/3.  IX  tit.  %.\h^  in  Hfi  oMiMil  falMgh^ 
by  ot>  ^^fist  iisiignee^  the  tOniKMiM  antl  Ae'pgoimi^ 
Tft^oT  tlie  tMUxUlBiioMrs  ttM  to  be  teeeivcd  a^  HMeM^tf 
th«  pettilotiteg  cred{toi«^  d^  ud  ^  the  indingf  iisiA 
tafiknijppiey,  unless  th«  ttther<  jMity  Ia  tltt  mMb^  -tf  is* 
ftftdtat^  M  w  %eAm  flie  ItaM  4ir  pHwdii^  to  Are  ma»t^ 

t»  Moh  kMgnee^  tin*  iii  ian/bJk  to  diym  Hm  irtwi 
Afid  ftjr  «teM0ti  t  u  of  te«  sriK&e  Mi^  k  dlisails  Ml  «|iil9 
bf  w  tigaai$t  ittslgntab  ibfe  WttttiMiiiNl  liid  ^MMMiiiig* 
are  to  be  received  as  evidence  of  the  petitioning  cireditor^a 
debt,  and  of  the  tradng  and  imikr9{)ftdy,  igikiUttiAltiie 

(s)  Jmsoii  r. WafOB,  l  Doug.  %si.  (»}  Pir  M.  IhfuJiH.  ib, 
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other  ptatie»  'mike  suit,  jialeos  9uch  (mrtifs,  wsat  or  one 
of  them,  ifithin  tea  days  after  rqoipdcr  in  the  caufe,  give 
notice  in  viiUog  to  tbe  asaigoees,  that  they  intend  to  dis- 
pute tke:iaine.  Tbia  statnte  iqppUes  only  to  tboae  cases^ 
where  tbe  aatignees  are  parties  to  the  action*  In  an  ac* 
tkm  between  third  peraon%  if  the  validity  of  a  eommissiou 
of  bankruptcy  cooiea  incidentally  into  question^  as  a 
ground  of  defence  it  mnst  be  rqjularly  proved*  as  it 
wonld  have  been  b^Kvre  the  passing  of  the  statute  (i)*  But 
the  statnte  is  not  ^miluied  to  cates  where  the  assignees  are 
oopied  as  sueh  upon  the  rooord;  and  willapply*  where 
the  cqyposite  par^  knows,  that  they  make  pot  their 
title  under  the  commission  (2).  When  the  proceedings  ^ 
010  oflercd  in  evidence  it  will  be  sufficient  to  prove  that 
they  cime  out  of  the  proper  pistody».  (ofmelyf  that  of  tfa^ 
adicbor  to  the  eomMniop,}  or  to  prore  the  hapd-writing 
of  one  q{  the  commsvioner^  before  whom  they  were 
taken(3).  Sodi  evidence  w  pefetsary*  althoi^  there  haf 
not  been  any  notice  of  a^i  iptentiop  to  difpul^  their  va- 
lidity. 
» 

The  words  of  the  statute  ar^  that  ^  tfie  nm^mmm 
and  the  proceedings*  of  the  commissiopers  a^e  IP  b^  ve* 
oeived  as  evidence  ot,  ike,  unkas  the  ether  pai<ty  ghre  no* 
tiee  in  writing  that  he  intends  to  dispute  iJheaMW.''  Tbt 
proceedings  an  therefore  primd  Jbaie  evidfwei  but  not 
conclusive.  The  bankrupt,  in  an  action  againat  tfap 
aaugnees,  may  call  witnesses  to  contradict  the  depo* 
aMoBS  respectmg  the  petitioning  creditor's  debt,  the  tradinc^ 
me  the  baAknipftey,  althongh  ha  haa  not  given  anch  anotige 
f  to  Ihe  asdgnees.  (4) 

w  « 

Itf  aftactioDof  Miunprit  for  ft  creditor's  ihaie^  liader  on 
^wdor  of  eomttsasionaes  of  bankrupt  for  a  dindeady  tbe 


(i)  Doe  dcm.  Mawno  ▼•  Liftos,         (3)  CoUiii8on¥.Hillear,3Ciiiipb.3a 
4  Tnunt  74X^'  (4)  £Uit  v.  ShirW/,  3  Ouo^  4S4* 

(2>  fibsnovlt  V.  Knigbt*  3  Campb. 
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proceedings  of  the  oominimoners  are  condusire  erideDce- 
cyf  the  d^  iigunst  the  bankrupt's  assignees  ( i ) :  where 
the  debt  has  been  once  liquidated  before  the  commisnoDers;,' 
it  cannot  be  litigated,  except  on  an  application  to  the 
great  seal.  But  on  an  indictment  for  pcijury,  charged  to 
have  been  committed  by  {he  defendant  in  passing  his  exar- 
mination  before  the  commissicHlers,  strict  evidence  of  the 
bankruptcy  seems  to  be  necessary,  and  the  oomnnssion  and 
proceedings  under  it  will  not  be  sufficient  proof;  for  the 
audiority  of  the  commissioners  in  taking  the  examinar 
tion  is  grounded,  not  in  the  commissidni  but  in  the 
bankruptcy.  (2) 

Depotitioiu  Justices  of  the  peace  ate  enabled  and  directed  to  take 
d«eofp«ice.  ^^  depositions  of  witnesses  in  cases  of  felony,  by  the 
statutes  I  &  2  Fh.  &  M.  c.  13.  s.  4.,  and  2  &  3  Ph.  &  M. 
c.  10.  (3).  By  the  first  of  Aeae  statutes,  <<  justices  of  the 
peace,  when  any  person  is  brought  before  them  for  man^ 
shtugfater  or  -filony,  being  bailable  by  law,  shall,  before 
any  bailment,  take  the  examination  of  the  prisoner,  and 
the  examination  of  them  who  bring  him,  of  the  &ct  and 
circumstances  thereof  and  the  same,  or  as  mudi  as  may 
be  material  to  prove  the  felony,  shall  pot  in  writingi 
before  they  make  the  baSmcnt ;  which  examinatiao»  with 
the  bailment,  the  said  justices  shall  certify  at  the  next  ger 
neral  gaol  delivery  to  be  holden  within  the  limits  of  their 
commissioiY.'* 

As  this  statute  extended  only  to  bailable  fel^miesy  and 
not  to  cases  where  the  jestiee  oonupitted  a  prisoner,  on  m^ 
pidon  of  manslaughter  or  felony,  (in  which  cases,  however, 
the  escamination  of  the  prisoner,  and  of  those  who  broug^ 
him  before  the  magistrate^  was  more  neo^ssary,  than  whaie 
the  prismer  was  hailed,)  it  waathenofore  aiapted  by  ^atni^ 
2  &  3  Ph.  &  M.  c  ic  <<  that  the  justice,  before  he  diall 

(i)  Brown  if.  BuUcn,  t  Dou|.  407.        P.  C.  ^2.  Tus's  catt,KeL  19.  Pthm't 

g)  R.  v.Pumhoa,  jCampb-v*.  cas«,  i  Siflt.  «9x.   Wooteck*t  CMt. 
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cpmiiiit  a  prisoner,  brought,  before  him  oa  suypicioB  of 
manslaughter  or  felony,  shall  take  the  examinatjon  of  the 
prisoner,  and  the  information  of  those  who  bring  him,  pf 
the  fiict  and  circumstance  thereof  and  shall  put  the  sam^ 
or  as  much  thereof  as  shall  be  material  to  prove  the  fe- 
lony, in  writing,  within  two  days  after  the  said  examina« 
tion,  and  the  same  shall  certify  in  such  form  and  at  such 
time  as  they  ought  to  do^  if  s^cb  prisoner  so  committed 
had  been  bailed.'* 


2J7 


In  the  construction  of  these  statutes,  it  seems  now  to  be 
settled  ( I ),  that  the  depositiona  of  a  witness,  taken  upon 
oath  (a),  in  the  presence  of  a  prisoner  (3}  who  has  beea 
brought  before  the  magistrate  on  a  charge  of  felony,  may 
he  given  in  evidence  on  the  trial  of  an  indictment  for  the 
same  felooy,  if  it  be  proved  on  oath  to  the  satis&ction  of 
the  Court,  that  the  infiMrmant  is  dead  (4),  or  not  able  to 
travel (5)9  or  that  he  is  kept  away  by  the  means  and  con^ 
trivance  of  thci  prisoner  (6) ;  provided  also,  that  the  de- 
positions offered  in  evidence  are  proved  to  be  the  same, 
as  were  sworn  before  the  justice,  without  any  alten^lion  (7)^ 
Pefore  the  statute  of  Philip  and  Mary,  a  deposition  taken 
before  a  justice  of  the  county,  where  a  felony  was  com- 
mitted) would  not  have  been  evidence  even  thou|^  the 
witness  had  died  or  was  unable  to  travel.  (8) 

It  is  not  essential  to  the  validity  of  depositions,  that  they- 
should  be  signed  by  the  deceased  witness.  In  Flemming^a 
«ase,  on  an  indictment  for  a  rape,  all  the  judges  concurred 

'    (i)  See  KaTvk.  Pl.Cr.  b.!.  C4<^. 

(a)  iHal.  P.C.  30J.586.  aHiL 
P.  C  5ft.  I  da  184.  Dakoa.  lull.  cut. 
f^a^y.    BuU.N.S4S. 

(3)  R.  V.  Payne,  5  MoA  163.  cited 
'ferLd.Keoyanr3T.R.793.   Wood- 

eoek's  caset  %  iieach  Cr.  C  566.    &.  ▼• 
Tipont,  S  Burr.  X 163. 

(4)  4di  res.  in  Ld.  Motley*i  cue, 
kSLss*  Bi«Bwidi*acue,xIjer.x8<x 
Bait,  c  XXX.  |b  369.  Adv.  per  Cur.  in 
Payneli caae,  1 SA, aSx.    HalP.C 


ib.  BnL  Nl  P.  sn*  Chse  oT  Flen^ 
ming  and  Wiodhanit  a  Leach  Q& 
C  996.  Weitbeer*!  case,  i  Leadi  Ci. 
C14.  (In  wldch  eaae  ^  depontiooe 
were  theae  of  a  decceiedacooaiplice). 

(5)  X  Hal.  P.  C  305.  586.  %  Hal. 
P«C.5S.  IUL55  (the  c«ae  of  dtpo- 
sitiona  before  a  coroner). 

(6)  Kel<55.    FoMivDiK.p.337t 

(7)  THaLP.C.305.  allaLP.C. 
5S.    K«L(5« 

(8)  3T.R.7iQi72a» 
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in  opinion  that  the  depondons  of  a  girl  deceased,  on  whose 
petfon  die  crime  had  been  committed,  taken  on  oadi  bjr 
the  committing  magistrate,  had  been  properly  admitted  in 
eridence  at  the  trial,  though  the  d^Kiriticms  were  not  signed 
by  the  deceased,  (t) 

The  information  of  witnesses,  taken  before  justices  of  the 
peace,  cannot  be  given  in  etldence  on  an  indictment  ior  a 
misdemeanor,  (as,  on  an  information  for  puUishinga  Ubd,) 
or  in  civil  actions^  or  on  an  appeal  for  murder  (a).  Nor 
can  a  conviction  for  petty  treason  be  grounded  on  such 
evidence  (3);  for  the  statute  1  Ed.  6.  c*  12*  s.  21.  enacts, 
^  that  no  person  shall  be  indicted,  arrMg;ned,  cemd^nned, 
cr  convicted,  for  any  bflknce  of  treason  or  petty  tresson^ 
unless  he  be  accused  by  two  sufficient  and  lawftil  witnesses^ 
or  shldl  wilKngly  without  violence  confess  the  same  ;^  and 
this  is  confirmed  by  statute  5  8c tf  Ed.6.  c.  1 1.  s.  la.,  which 
enacts,  ^  that  no  person  shall  bo  indicted,  arraigned,  covh 
demned,  convicted,  or  attainted,  for  any  of  the  treasons 
specified  in  the  act^  or  tost  any  other  ttieasons,  unless  the 
oflfendet  be  accused  by  two  lawful  accusers;  wlridi  said 
accuseds  at  the  time  <^  the  arraignmcftit  of  die  party  aeeused 
shall  be  brought  in  person  before  the  party  so  accused,  and 
avow  and  maintain  what  they  have  to  say  against  the  said 
party,  to  prove  him  guilty  of  the  treasons  or  ofitoces  oofo^ 
tained  in  the  bQl  of  indictment  laid  against  the  party  ar* 
raigned;  unless  the  said  party  arraighed  shall  willingly 
without  violence  confess  the  same.*'  HoweVer,  as  a  prisoner 
may  be  convicted  of  murder,  on  ah  indictment  for  pett^ 
treason,  the  depositions  are  admissible  in  evidence  to  sup- 
port a  conviction  of  murder,  though  not  suffideat  to  support 
«  convicticm  of  petty  treason.  (4) 

The  words  of  (he  statute  i  &  2  Ph.  &  M.  c  13.  s.  4^ 
wfaiohare  also  referred  to  and  adopted  by  stat.  2  8c  3  Ph.& 


(t)  CaM  of  Ftemming  aod  Wind-         (3}  Fostfr.  Diic.  537. 
hain«  ft  Leach  Cr.  C.  996.  ^4)  Rfldboane's  cits*  a  Lwch  Ob  C 

(a)  R.  V.  Payna,  z  Ld.  Ray.  7%^.  ^19.  S«ria*»  ease,  t«Mr  Biac.  to6b 

M«  C.  IO«9 
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M.  c.  10.9  QTCf  ^^that  tbe  justices  shall  ccirtify  the  .epLa^  * 
mination  taken  before  them  at  the  next  general  gaol  delivery 
within  the  limits  of  their  commission.**  It  oneu  hiqppens 
that  the  felon  is  taken  and  examined  hy  a  magistrate  in  a 
county,  where  the  offence  was  not  committed;  in  such  a 
case^  the  examiDations  and  informations  are  to  be  trans- 
mitted into  the  county,  where  the  felon  is  indi^ted^  and  may 
there  be  read  in  evidence  against  him,  though  the  magi- 
strate had  not  original  cognisance  of  the  offence,  (x) 

As  informations,  when  judicially  and  regularly  taken,  are 
evidence  against  a  prisoner,  if  the  informant  dies  before  the 
trial ;  so,  on  the  odier  hand,  where  the  informant  himself 
gives  evidence^  the  informations  may  be  used,  on  the  part 
of  the  prisoner,  to  contradict  his  testimony.  One  of  the 
objects  of  the  legislature  in  passing  the  statutes,  was  to 
enable  the  judge  and  jury,  before  whom  the  prisoner  Is 
tried,  to  see  whether  the  witnesses,  at  the  trial  are  conrist* 
ent  with  the  account  given  by  them  befin'e  the.committinjg 
magistrate  (a).  Thus,  it  was  admitted  in  Lord  Staffi>rd*s 
case  (3),  that  the  depositions  of  a  witness,  taken  befinre  s 
justice  of  peace,  might  be  read,  at  the  desire  of  the  prisoner,, 
in  order  to  take  off  the  credit  of  the  witn/n^  by  shewing  a 
variance  between  the  depositions  and  the  evidence  given  in 
court  viva  voce.  (3) 

The  statute  i  &2  Ph.&M.  c  13.  s.  5.  enacts,  «*  that  Deporftiaw 
every  coroner  upon  an  inquisition  before  him  found,  conma. 
whereby  any  person  shall  be  indicted  for  murder  or  man- 
slaughter, or  as  accessary  before  the  murder,  diall  put  in 
writing  the  eflfect  of  the  evidence  ^ven  to  the  jury  before 
him,  being  mltterial;  and  shall  certify.the  same  evid^ic^ 
together  with  the  inqnisitioi^  or  indictment  before  hiln 
taken  and  found,  at  or  before  the  time  of  the  trial  thereof 
to  be  had.** 

(X)  DtIt.Jiitt.c.xiz.p.369.  aHaL        (3)  |8cl>.  p.  131.    RaWlcfLC. 
P.C.1S5.  h.a.c.46. 1.M. 

(1)  Sm  tht  judgment  ia  Lttobt'i 
cue,  %  LeackCr*  C.  633.  _ 
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On  this  fltatutei  it  has  been  resolved  unanimously  by  all 
the  judges,  that  in  case  any  of  the  witnesses,  who  have  been 
examined  before  the  coroner,  are  dead,  or  unable  to  travel, 
or  kept  out  of  the  way  by  the  means  and  contrivance  of  the 
prisoner,  their  depositions  may  be  read  on  the  trial  of  the 
prisoner,  the  coroner  first  proving,  that  they  are  tlie  same 
which  he  took  upon  oath,  without  any  addition  or  altera- 
tion (i).  And  proof,  that  the  witness  has  been  inquired 
after  and  is  not  to  be  found,  has  been  thought  sufficient  to 
authorize  the  reading  of  the  depositions  (2).  The  statute 
requires  the  coroner  ^^  to  put  in  writing  the  effect  of  the 
evidence  given  to  the  jury  before  him,  being  material ;"  the 
true  meaning  of  which  appears  to  be,  that  he  should  at 
least  take  down  the  plain  and  obvious  meaning  of  the  words 
spoken  by  the  witnesses,  and  not  merely  to  state  what,  in 
hib  judgment,  was  the  result  of  the  evidence. 

It  does  not  appear  from  the  rqK>rt  of  either  of  the  cases 
above  cited,  whether  the  depositions  were  taken  by  the 
coroner  in  the  presence  of  the  prisoner.  But  it  seems  to 
be  the  prevailing  opinion,  that  they  are  admissible,  thou^ 
the  prisoner  may  have  been  absent  at  the  time  of  taking  the 
inquisition.  A  book  of  authority  (3),  after  statifig  the  ge- 
neral rule,  that  depositions  are  not  evidence,  where  there 
eannot  be  a  cross-examination,  adds,  by  way  of  exception, 
^^  yet,  if  the  witnesses  examined  on  a  coroner's  inquest  be 
dead  or  beyond  sea,  their  dqxwitions  may  be  read ;  for  the 
coroner  is  an  officer  appointed  on  behalf  of  the  public,  to 
make  inquiry  about  the  matters  within  his  jurisdiction.'^ 
And  in  the  case  of  the  King  against  the  Inhabitants  of  Eris- 
well  (4),  (where  Mr.  Just.  Buller,  in  support  of  his  opinion 
pn  the  case  then  before  the  court,  stated,  that  depositions 
before  a  coroner  had  been  long  settled  to  be  good  evidence^ 
though  the  person  accused  be  not  present  when  they  axe 

(f)  JUnd  Mdrley'f  caw,  KflL  55.     cor.  Hcilt  a  J.,  Atkins  J^andNerU  J, 
Thatcher's  cast,  %  Joo.  53.  Bromwich's     4  St.Tr.  496.    Contra,  4th  res.  in  Ld. 


case,  ii«v.  180.    Oab.£v.  1X4.    Sm     Morley's  caae,  KfL  55. 

tnt«,  p.  477.  (3)  BuU.  N.  P.  24s. 

(2)  Aditt.  per  Cur.  in  Htrrison's  cais,        (4)  3  T.  R.  7x3  • 


taken. 
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taken,  nor  ever  heard  of  them  till  the  moment,  when  they 
are  prodooed  against  him,)  Lord  Kenyon,  who  diflered 
from  Mr.  Jnstice  Btdler  on  the  principal  question,  said  (i), 
that  the  caae,  aOuded  to,  was  an  exception  ibunded  on  the 
statute  of  Philip  and  Mary.  Besides,  he  added,  the  exa- 
mination before  the  coroner  is  an  inquest  of  office;  it  is  a 
transaction  of  notoriety,  to  which  every  person  has  a  rig^t 
of  access;  and  writs  of  od  quod  damnum  have  been  fre- 
quently  set  aside,  for  want  <^  this  notoriety  in  the  execution 
of  them  by  the  sherifp.  To  tliis  e£fect  also  Lord  Hale  lays 
it  down  (2)9  that  the  coroner's  inquest  must  hear  evidence 
on  oath  ais  well  for  the  party  accused  as  for  the  king,  if  it  be 
offered  to  them ;  because  the  proceeding  is  not  so  much  an 
aocBsation  on  an  indictment,  as  an  inquisition  of  office  to 
inquire  truly,  how  the  party  came  to  his  death ;  and  for  an 
omission  in  this  reqiect,  an  inquisition  of  felo  de  se  has 
been  quashed. 

An  inquisition  of  felo  de  se,  taken  before  the  coroner  inquitHioob 
super  visum  corporis,  is  considered  by  Lord  Coke  (3)  to  be 
conclusive  evidence  of  the  &ct,  against  the  executors  or  ad- 
ministrators of  the  deceased.  But  Lord  Hale  in  his  Pleas 
of  the  Crown  (4)  is  of  a  di^rent  opinion,  conceiving  it 
unreasonable^  that  they  should  be  concluded,  and  lose  the 
goods  of  the  deceased  without  an  answer,  by  an  inquisition, 
which  may  be  taken  by  the  coroner  behind  their  backs. 
And  it  is  now  settled  that  such  an  inquisition  may  be  re- 
moved into  the  King^s  Bench,  and  traversed  by  the  execu- 
tors and  adminbtrators  of  the  deceased.  ( 5 ) 

If  it  be  found  by  liie  coroner's  inquisition,  in  case  of  the 
death  of  a  person  who  is  not  felo  de  se,  that  the  person,  who 
committed  the  offence,  fled  for  it,  the  authorities  hold  this 
to  be  conclusive  and  not  traversable ;  yet,  upon 


(i)  3  T.  It.  7aa.  (5)  See  x  Sauad.  ^6t,  note  i.  by  the 

(a.)  I  PLCr.  415.  %  PL  Cr.  60.  Sco-  Editor,  who  hu  there  cottected  the 

rey*s  case,  i  Letch  Cr.  Cjo.  caits  on  this  subject.    As  to  the  duty 

(3)  3  Intt.  $$*  of  the  coroner  in  taking  an  inqueit,  aee 

(4}  I  PI.  Cr.  416.  X  East,  P.  C.  389^  ttat.  x  H«  S.  c.  8. 

prin« 
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priodple^  it  fiboold  seem  as  if  ihe  oae  ci^e  were  as  much 
travenable  as  the  other,  (i) 

There  ose  various  other  kinds  of  inquisition  of  offioci 
which,  if  regularly  taken,  and  under  a  competent  authority, 
will  be  admitted  by  conrts  of  law  as  evidence  of  the  facts 
there  fiiiuid.  Some  inquisitions  are  taken  on  an  inquiij 
made  by  the  sberifl^  or  coroner,  or  eseheater,  by  virtue  of 
llieir  office,  or  under  a  writ  directed  to  than  for  that  puiv 
poae:  othera  are  taken  by  commistiouers,  specially  a^ 
pointed  to  examine  witnesses  on  oath,  and  inquire  into  tha 
several  matters  specified. 

* 

An  inquisition  of  lunacy  is  evidence  on  the  trial  of  an 
mdictment,  to  shew  that  the  prisoner  was  insane,  when  he 
committed  the  6fience(a)«  Such  inquisitions  are  evidence 
even  against  third  persons,  who  were  strangers  to  the  pto^ 
ceeding.  Thus,  in  a  case,  where  an  inquisition  of  lunacy 
was  offered  as  evidence  to  afiect  the  rights  of  tliird  persons, 
and  objected  against  es  les  inter  alios  acta,  jLord  Haidwicke 
overruled  the  objection,  and  said  that  inquisitions  of  lu^ 
nacy,  and  likewise  other  inquisitions,  as  post  mortem^  ftc«, 
are  always  admitted  to  be  read,  but  not  conclusive  (3).  80 
an  inquisition  taken  by  virtue  of  a  commission  which 
issued  in  the  reign  of  Queen  Elisabeth,  under  the  teal  of 
the  court  of  Exchequer,  to  commissioners  to  inquire^  wfae- 
Aer  a  prior  was  seised  of  certain  lands  as  parcel  of  a 
manor,  or  whether  the  crown  was  seised  of  them  after  the 
dissolution  of  the  priory,  was  adjudged  to  be  good  evideoGe 
of  those  facts  (4).  And  an  inquisition,  taken  under  an  order 
of  the  House  of  Commons,  is  evidence  respeofii^  the  fees 
of  certain  offices,  (j) 

(1)  See  IV  (s),  «me,  ili,  ud  Hewk.  ffaiOder  ▼.  Sik  «iid  Aoodier,  ^  Camffr. 

b.  a.  c.  9.  s.  54.  ia6.    See  Jones  v.  White,  ante,  p. 239. 

(a)  R.  v.  Bowler.  O.  B.  June  zSia,  (4)  Tookert.D.of  Beaufort,  i  awr. 

before  I.e   Blanc  J.  and  the  present  246. 

Ch.  J.  of  the  Common  Pleas,  MS.  (5}  Green  ?.  Hewett,  Peake  NP.C. 

(3)  Sergeson  v.  Sealey,  2  Atk.  41a.  184. 

loqui* 
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jhquitilioiifey  which  are  extnyudidal  or  irr^ularly  lakeny 
friU  not  be  received  io  evidence.  Thus  an  inquisition 
made  by  a  iberiff 's  juy,  for  the  purpose  of  ascertaining, 
who  was  entitled  to  the  property  of  goods  taken  under  an 
exeeutioiiy  is  not  admissible  evidence  even  against  the  she^ 
ri£P,  in  an  action  of  trover  brought -by  the  party,  in  whose 
favosr  the  inquisition  was  found  (i).  This  evidence  was 
received  at  the  trial  of  the  cause  by  Mr.  Justice  BuIIer^  who 
admitted  it,  but  held  it  not  to  be  conclusive;  and,  a  verdict 
having  been  found  for  the  defendants,  a  motion  wa?  after- 
wards made  for  a  new  trial,  on  the  ground,  that  tlie  inqui** 
sition  was  oondusive  evidence  in  favour  of  the  plaintiil^  as 
sgaiust  the  person  who  contested  the  pr^erty  with  the 
piaintil^  and  who  was  present  at  the  time  of  taking  the 
inquisition.  But  ^he  court  refused  the  a{^ication.  Ch.  J* 
£yre  saici,  he  doubted  whe^er  a  sheriff  can,  strictly  speak- 
ing, hold  any  inquisition  as  to  property,  except  under  a 
writ  de  proprietate  probanda  in  replevin.  And  Mr.  Justice 
BuUer  said,  he  thought  he  ought  not  to  have  admitted  the 
evidence  at  the  trial,  as  the  inquisition  was  not  under  the 
king's  writ,  but  merely  a  proceeding  by  the  sheriff  of  his 
own  authority. 

In  order  to  make  an  inquisition  evidence^  the  commis* 
Man,  under  which  it  was  taken,  ought  regularly  to  be 
piyyved,  or  shewn  to  be  lost.  But  in  cases  of  more  general 
concern,  such  as  the  minister's  return  to  the  commission 
in  the  reign  of  Hen.  8.  for  inquiring  into  the  value  of  liv- 
ingsi  a  copy  of  the  whole  record  need  not  be  taken,  and 
the  commission  is  of  such  public  notoriety  as  not  to  require 
any  proof.  (2) 

llie  gencMd  nile^  reif>ecting  the  admissibility  of  depoti-  EzamiiuN 
tions  after  the  death  of  the  witness,  is,  that  they  are  not  *^** 
evidrace^  unless  they  have  been  taken  judicially,  and  unless 

(x)  Latkow  V.  Earner  sod  Bunect,         (i)  AiU.  N*  P.  1»8.    HAdcvtle  v. 
Sheriff  of  Middlesex*  ft  H.  Bbck.  437.     ^  ScUter,  a  Gwill.  787. 

the 


on,  may  be  entered  of  record,  the  great  seal  may  direct 
them  to  be  entered  of  record ;  and  in  case  of  the  deadi  of 
the  witoesses  jiroving  flie  bankruptcy,  Ot  in  case  the  com- 
mission, depositions,  proceedings,  or  other  matlefs  ot 
things,  be  lost  or  mislaid,  a  true  copy  of  the  record  of 
such  commission,  depositions,  and  proceedings  or  othet 
matters  or  things,  signed  and  attest^  as  therein  men* 
tioned,  may  upon  all  occasions  be  given  in  evidence  ia 
prove  such  commission  and  the  bankmptcy  of  sntli  per- 
son, ugainst  tthom  the  comidtussSofn  issAAl,  or  oAeih  sttat* 
tehi  or  things.** 

These  depositions,  When  recorded,  are  evidence  in  an 
nction  at  law,  to  prove  the  precise  timer,  when  the  act  d^ 
bankruptcy  was  committed  (t ) ;  for  the  witness  6inn6t  uSX 
his  story  before  the  commissionei^  Without  toying  vrheti 
the  act  of  bankhiptcy  was  committed.  He  ttnat  mention 
that  naturally  and  of  course,  and  therdfbre  is  tlie  man 
likely  to  speak  the  truth.  In  many  cases,  its  being  an  act 
df  imnkruptcy  depends  on  the  time.  The  legislattire  eon- 
iaderedthecommissioneit  lis  indifferent  persons,  examinhi^ 
the  witnesses  with  impartiality,  and  taking  tsu«  of  tb^  in«> 

terests  of  all  parties,  (a) 

Bfmxm  49  Q.  3.  c^  t2{.  %.  th^  in  nfi  oMtaift  faiMgh^ 
by  ^  ^^tist  asstgfie^ft,  die  eMitnhiAiM  antl  AefMMii^ 
iftg«i  x^  tlie  iMMiMstf oners  ttM  to  be  teeeivcd  as  MrMsM^ef 
^  petttionittg  creditors  d^  ud  ^  the  indingf  imA 
tMuiktupiey)  unless  the  uther'  piitylA  iutwaikm^H  iK^ 
ftftdtat^  At  w  Metbn  flie  ItaM  4ir  pHwlii^  to  Are  imiM^ 
m^  if  phliiHlfl(  befim  iMie  Joi!Nd»  glv^  noillKl  in  ii^kig 
t»  mA  ifatgne^  Ai*  iii  imM^  to  ^hfMi  >rti»  ^mm. 
And «y iiteMoti  t K  of  ^  Mtt&e  Mft^  thillMito  MmpHf 

by  ^  tigA^i  ittsigtit^  tUtmmmMm  md  ptwrnjila^i 

are  to  be  received  as  evidence  of  the  petitioiiing  creditor's 
debt/ and  of  the  trading  and  tiatikrvpftdy,  IgikiMiAlthtt 

(s)  Jmsoii  r. WiUoB,  i  Doug,  sj;-  (»}  Psr  hL  IhfuJiH.  lb. 
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other  pnnieB  lAtbe  smi,  jialeos  such  (mrtifs,  sosae  or  one 
of  th^n»  ivithiii.  tea  days  after  rqoimlcr  in  the  caufe,  give 
notice  1b  vruUng  to  the  assignees,  that  ^ey  intend  to  dis- 
pute ihe.  same.  Thj0  statnte  iqpplies  only  to  those  case% 
where  the  assignees  are  parties  to  the  action.  In  an  ac* 
tian  between  third  persons,  if  the  validity  of  a  commission 
of  bankruptcy  oooies  incidentally  into  question^  as  a 
ground  of  defwc^  it  mnst  be  rqjularly  proved,  as  it 
would  have  been  be£?re  the  passing  of  the  statute  (i).  But 
the  statute  is  not  confined  to  cases  where  the  assignees  are 
uopied  as  such  uppn  the  xocord;  and  will  apply,  whare 
the  opposite  partjr  knows,  that  they  make  pot  their 
tide  under  the  commission  (2).  When  the  proceodinga- 
010  offered  in  evtdepo^  it  will  be  sufficient  to  prove  that 
they  cime  out  of  the  proper  pistody».  (ufmely,  that  of  th^ 
aoficilor  to  the  covmMssiou,}  or  to  prore  the  hapd-writing 
of  one  q{  the  comuiissioner%  before  whom  they  wer^ 
tefcfln(3).  Sodi  evideuoe  is  ne^^ssary,  althov^  there  haf 
uot  been  any  notice  of  an  iutentiop  to  dispul^  their  va- 


The  words  of  the  statute  ar^  that  ^  tfie  DWHoWnn 
and  the  prooeedinga'  of  the  commissiooers  a^e  to  b^  lo* 
ccived  as  evidence  o£f  &c,  unkss  the  other  party  give  Bo» 
Ike  in  writing  that  hemtendsto  disrate  iJhe  sMUe.''  Tk$ 
proceedings  em  thevefiire  priui^  Jbaie  endswe;  but  not 
eondttsive.  The  bankrupt,  in  an  action  against  the 
assignees,  may  call  witnesses  to  contradict  the  depo* 
aitioBS  respectmg  the  petitioning  creditor's  debt,  the  tradings 
or  the  bankruptcy,  tirtiongh  ha  has  nptgivaa  such^anotige 
'to  Ihe  nosignofn.  (4) 

Iii  ai^acti<Hi  of  assumpsit  for  ft  oreditor's  shares  liader  an 
Utiifikr  of  eomasSssioMM  of  bankrupt  for  a  difidead,  the 


«* 


(I)  Doe  dcm.  Mnrno  ▼.  LiaoB,         (3)  Cottio8onv.HjUeir,3CiiD|ib.3a 
4  Tmmu  74X.'  (4)  £Uit  v.  ShirW/,  3  Cm^h.  444* 

(a>  ^hamovlt  t .  Xiusl»i  3  Campb. 
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proceedings  of  the  commissionars  are  oonchisive  erideDoe 
cyf  the  ddM,  agahut  the  bankrupt's  assignees (i):  where 
the  debt  has  been  once  liquidated  before  the  commissionen^ 
it  cannot  be  litigated,  except  on  an  application  to  the 
great  seal.  Bnt  on  an  indictment  for  pcijury^  charged  to 
have  been  committed  by  {he  defendant  in  passing  his  exar^ 
mination  before  the  coihmissioiiers,  strict  evidence  of  the 
bankruptcy  seems  to  be  necessary,  and  the  commissioa  and 
proceedings  under  it  will  not  be  sufficient  proof;  for  the 
audiority  of  the  commissioners  in  taking  the  examinar 
tion  IS  grounded,  not  in  the  commissi<^,  but  m  the 
bankruptcy.  (2) 

DepMitioni  Justices  of  the  peace  are  enabled  and  directed  to  take 
lice  of  paice.  ^®  depositions  of  witnesses  in  eases  of  ielony,  by  the 
statutes  I  &  2  Ph.  &  M.  c.  13.  s.  4.,  and  2  &  3  Ph.  &  M. 
c.  10.  (3).  By  the  first  of  these  statutes,  <<  justices  of  the 
peace,  when  any  person  is  l»ought  before  them  for  man^ 
slaughter  or  -^ony,  being  bailable  by  law,  shall,  before 
any  bailment,  take  the  examination  of  the  prisoner,  and 
the  examination  of  them  who  bring  him,  of  the  foct  and 
circumstances  thereof  and  the  same,  or  as  much  as  flhay 
be  taaterial  to  prove  the  felony^  shall  put  in  writings 
before  they  make  the  baSnent;  which  examinatim^  with 
the  bailment,  the  said  justices  shall  certify  at  the  next  ger 
neral  gaol  delivery  to  be  holden  within  the  limits  of  their 


commission'.'* 


As  this  statute  extended  only  to  bailable  fokmies^  ami 
not  to  cases  where  the  jestice  conuiiitted  a  prisoner  on  sufr- 
pidon  of  nianslaught«r  or  felony,  (in  which  case^  however, 
the  examination  of  the  prisoner,  and  o£  those  triio  brong^ 
him  l»efore  the  magistrate^  was  more  neo^ssary,  than  where 
the  prisoner  was  hailed,)  it  was  therefore  aiepted  by  statni^s 
2  &  3  Ph.  &  M.  c  ic  <<  that  the  justice,  before  he  diall 


(0  Brown  «.  BuDtn,  t  Dou|.  407-        P.  C.  5ft.  T«i|'s  catt.Kd.  19.  9mm*t 
'^)  R.?.Punihoiiy3Campb.96.         om,  i  SlOt.  t9x,    Wooteck*t 
]  1  HaL  P.  C.  30;.  j8i.    »  Hak     %  Ltech  CrU^ami^j. 
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cpminit  a  prisoner,  brought  before  him  osx  siiypicioii  of 
maailaughter  or  felony,  shall  take  the  esaminatiosi  of  the 
prisoner,  and  the  in&rmation  of  those  who  bring  him,  pf 
the  fiict  and  circumstance  thereof,  and  shall  put  the  same^ 
or  as  much  thereof  as  shall  be  material  to  prove  the  fe- 
lony, in  writing,  within  two  days  after  the  sdd  examina« 
ticm,  and  the  same  shaU  certify  in  such  form  and  at  such 
time  as  they  ought  to  do,  if  a^ch  prisoner  so  committed 
had  been  bailed." 

In  the  construction  of  these  statutes,  it  seems  now  to  be 
seitled(i),  that  the  depositions  of  a  witness,  taken  upon 
oath  (2),  in  the  presence  of  a  prisoner  (3}  who  has  beea 
brought  before  the  magistrate  on  a  charge  of  felony,  may 
be  given  in  evidence  on  the  trial  of  an  indictmoit  for  the 
same  felony,  if  it  be  proved  on  oath  to  the  sadsfiiction  of 
the  Court,  that  the  infiMrmant  is  dead  (4),  or  not  able  to 
travel  (5),  or  that  he  is  kept  away  by  the  means  and  cour 
trivance  of  the  prisoner  (6) ;  provided  also,  that  the  de* 
positions  offered  in  evidence  are  proved  to  be  the  same, 
as  were  sworn  before  the  justice,  without  any  alten^n  (7)» 
]3efoie  the  statute  of  Philip  and  Mary,  a  deposition  taken 
before  a  justice  of  the  county,  where  a  felony  was  com* 
mittedf  would  not  have  been  evidence  even  though  the 
witness  had  died  or  was  unaUe  to  travel.  (8) 

It  Ts  not  essential  to  the  validity  of  depositions,  that  they- 
should  be  signed  by  the  deceased  witness.  In  Flemming^a 
case,  on  an  indictment  for  a  rape^  all  the  judges  concurred 


'    (t)  See  HaTvk.  Pl.Cr.  b.ft.  C4<^.  ft.  BvE  Nir.  sn*    Case  oTFleni^ 

jii»A5.  ming    and    Wiadhwiy    a  JLeaeh  C|^ 

(a)   I  HaL  P.  C.  30J.  586.    %  HiL  C.  996.    Westbe*r*i  case,  x  JLeacli  C». 

P.  C  51. Ida  184.  Dakoii.Jull.ciit.  G.I4>  (|i  which  cate  the*  depondoot 


»369.    BqU.  N.  «4S.  wan  thoM  of  a  deceaaedacoonplke). 

(3)  R.  V.  Payne,  5  Mod.  163.  dted  (5)  1  HaL  P.  C.  305.  586.    %  Hal. 
'P^Ld.Keoy«D,sT.R.7a3.  Wiood*  P^Cja.    KeL^i  (the  oMof  dtpo- 

code's  caae,  a  i«acb  Cr.  C.  566.    &.  v.  sidooa  before  a  coroiier). 

Vipont,  a  Burr,  x  1*3.  (6)  Kel*  55-    F««tt»  DIk.  p.  337. 

(4)  4th  res.  m  Ld.Motley't  case,  (7)  iHaL  P.C.305.    aHaLP.C. 
KeL  55.   Bie0wkh'acaae,xLe7.x8(X  5a.    fJ^sS* 

Bait,  c XXX.  11.369.    Adaa.per Cur.in  (8)  3  T.R.  71Q.  7aa. 
Payne'a caie,  1  Ms, all.    HalP.C 

T3  > 


in  opinion  that  the  depositions  of  a  girl  deceased^  on  whose 
person  die  crime  had  been  tiotnmittsd,  taken  on  oadi  by 
th^  eonilnitting  magistrate,  had  been  properly  admitted  in 
eridence  at  the  trial,  though  the  d^)odtions  were  not  signed 
by  the  deceased,  (t) 

The  information  of  witnesses,  taken  before  justices  of  the 
peace,  cannot  be  given  in  etMence  on  an  indictment  lor  a 
misdemeanor,  (as,  on  an  information  for  publishing  a  libel,) 
or  in  civil  actions,  or  on  an  appeal  for  murder  (a).  Nor 
can  a  conidcdon  for  petty  treason  be  grounded  on  such 
^denoe(3);  for  the  statute  iEd.&  c*i2*  s.2£.  enacts, 
^  that  no  person  shall  be  indicted,  arraigned,  oemdcftnned, 
or  convicted,  for  any  bflknce  of  treason  or  petty  treason^ 
unless  he  be  accused  by  two  sufficient  and  lawfbl  witnesses^ 
or  shldl  wiliiugly  without  violence  confess  the  same  ;**  and 
this  is  confirmed  by  Matute  5  8ctf  Ed.6.  c.  ii.  s.  12.,  which 
enacts,  ^  that  no  person  shall  bo  indicted,  arraigned,  eon^ 
demned,  convicted,  or  attanited,  for  any  of  the  treasons 
specified  in  the  act^  or  for  any  other  treasons,  unless  die 
offender  be  accused  by  two  tawftd  accusers;  wUdi  said 
accusers  at  the  time  df  the  arraignm^t  of  d^epaily  aeensed 
shall  be  brought  in  person  before  tlie  party  so  aeeused,  and 
avow  and  maintain  what  they  have  to  say  agidnst  the  said 
party,  to  prove  him  guilty  of  the  treasons  or  ofltaces  con^ 
tained  in  the  bill  of  indictment  laid  against  the  party  ar- 
raigned; unless  the  said  party  arraigned  shall  Willingly 
witJiout  violence  confess  the  same.*'  However,  as  a  prisoner 
may  be  convicted  of  murder,  on  ah  indictment  for  pett^ 
tveason,  the  depositions  are  admissible  in  evidence  to  sup- 
port a  conviction  of  murder,  though  not  sufficient  to  support 
«  conviction  of  petty  treason.  (4) 

The  words  of  (he  statute  i  &  2  Ph.  &  M.  c  13.  s.  4^ 
wUchare  also  referred  to  and  adopted  by  stat  2  8c  3  Ph«& 

(i)  CaM  of  Flemming  and  Wind-         (3}  Foster.  Disc  337. 
hanit  ft  Leach  Cr.  C.  996.  (4)  IUdboariie*s  cits*  a  Lwch  Gb  C 

(ft)  R.  V.  Payne,  i  Ld.  Ray.  7aj^  ^19.  8«hm*»  ease,  Bmn  Biac.  to6. 

M.  C.  I0«9 


M-  c.  ic,  are^  ^^tbat  the  justices  sbfdl  certify  tjbe  ^xa*- ' 
miiiation  taken  before  them  at  the  next  general  gaol  deliver/ 
within  the  limits  of  their  commission.^  It  ofteu  happens 
that  the  &lon  is  taken  and  examined  by  a  jnagistrate  in  a 
county,  where  the  offence  was  not  committed;  in  such  a 
case^  the  examioations  and  informations  are  to  be  trans- 
mitted into  the  county,  where  the  felon  is  indicted,  and  may 
there  be  read  in  evidence  against  him,  though  the  magi- 
strate had  not  original  cogni«»nce  (^the  offence,  (i) 

As  informations,  when  judicially  and  regularly  taken,  are 
evidence  against  a  prisoner,  if  the  informant  dies  before  the 
trial ;  so,  on  the  other  hand,  where  the  informant  himself 
gives  evidence^  the  informations  may  be  used,  on  the  part 
of  the  prisoner,  to  contradict  his  testimony.  One  of  the 
objects  of  the  le^slature  in  passing  the  statutes,  was  to 
enable  the  judge  and  jury,  before  whom  the  prisoner  is 
tried,  to  see  whether  the  witnesses,  at  the  trial  are  consist* 
ent  with  the  account  given  by  them  before  the  coinmlttingg 
magistrate  (a).  Thus,  it  was  admitted  in  Lord  Stafford's 
case  (3),  that  the  depositions  of  a  witness,  taken  before  a 
justice  of  peace,  might  be  read,  at  the  desire  of  the  prisoner,, 
in  order  to  take  off  the  credit  of  the  witnes^  by  shewing  a 
variance  between  the  depositions  and  the  evidence  given  in 
court  viva  voce.  (3) 

Tlie  statute  i  &  2  Ph.  &M.  c  13.  s.  5.  enacts,  ^  that  Deporftin* 
every  coroner  upon  an  inquisition  before  him  found, 
whereby  any  person  shall  be  indicted  for  murder  or  man- 
slaughter, or  as  accessary  before  the  murder,  shall  put  In 
writing  the  effect  of  the  evidence  ^ven  to  the  jury  before 
him,  being  mliterial;  and  shall  certify.the  same  evidence^ 
together  with  the  inquisition  or  indictment  before  hib 
taken  and  found,  at  or  before  the  tune  of  the  trial  thereof 
to  be  had.'' 

(I)  Dalt.Jiist.c.xiz.p.j69»  sHaL        (3)  s9t.1>.  JM31.    KswIcnC. 
P.CS85.  h.S.c.46.  B.M. 

{%)  Set  tht  judgment  ia  LMobt't 
«M,  2  LeackO*  C.  63^.  ^ 

T4  Om 
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On  this  statute,  it  has  been  resolved  unanimously  by  all 
the  judges,  that  in  case  any  of  the  witnesses,  who  have  been 
examined  before  the  coroner,  are  dead,  or  unable  to  travel, 
or  kept  out  of  the  way  by  the  means  and  contrivance  of  the 
prisoner,  their  depositions  may  be  read  on  the  trial  of  the 
prisoner,  the  coroner  first  proving,  that  they  are  the  same 
which  he  took  upon  oath,  without  any  addition  or  alterar 
tion(i}.  And  proof,  that  the  witness  has  been  inquired 
after  and  is  not  to  be  found,  has  been  thought  sufficient  to 
authorize  the  reading  of  the  depositions  (2).  The  statute 
requires  the  coroner  <^  to  put  in  writing  the  effect  of  the 
evidence  given  to  the  jury  before  him,  being  material;"  the 
true  meaning  of  which  appears  to  be,  that  he  should  at 
least  take  down  the  plain  and  obvious  meaning  of  the  words 
spoken  by  the  witnesses,  and  not  merely  to  state  what,  in 
his  judgment,  was  the  result  of  the  evidence* 

It  does  not  appear  from  the  rqx>rt  of  either  of  the  cases 
above  cited,  whether  the  depositions  were  taken  by  the 
coroner  in  the  presence  of  the  prisoner.  But  it  seems  to 
be  the  prevailing  opinion,  that  they  are  admissible,  though 
the  prisoner  may  have  been  absent  at  the  time  of  taking  the 
inquisition.  A  book  of  authority  (3),  after  stating  the  ge- 
neral rule,  that  depositions  are  not  evidence,  where  there 
oannot  be  a  cross^esamination,  adds,  by  way  of  exception, 
^^  yet,  if  the  witnesses  examined  on  a  coroner's  inquest  be 
dead  or  beyond  sea,  their  depositions  may  be  read ;  for  the 
coroner  is  an  officer  appointed  on  behalf  of  the  public,  to 
make  inquiry  about  the  matters  within  his  jurisdiction.'^ 
And  in  the  case  of  the  King  against  the  Inhabitants  of  Eris- 
wcU  (4)^  (where  Mr.  Just.  Biiller,  in  support  of  his  opinion 
pn  the  case  then  before  the  court,  stated,  that  depositions 
before  a  conmer  had  been  long  settled  to  be  good  evidence, 
though  the  person  accused  be  not  present  when  diey  are 

(i)  JLotd  Marley*t  caw,  Kol.55-  cor.  H<»lt  a  J.,Atkins  J,andNe»U  J, 

Thatcher  a  cast,  %  J0D.53.  fikumwich'a  4  St. Tr.  496.    Contra,  4th  rea.  ia  Ld. 

caae,ii«v.i8o.    Gab.£v.  114.    Ste  Morley*scaae,  KrL^j. 

ante,  p.S77.  (3)  BuU.  N.  P.  142, 

(2)  Aiim.perCur.iBHariiaoii'ccait,  (4)  3T.IL;x3. 

taken. 
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taken,  nor  ever  heard  of  them  till  the  moment,  when  they 
are  produced  against  him,)  Lord  Kenyon,  who  difiered 
from  Mr*  Justice  BuUer  <m  the  principal  question,  smd  (i), 
that  the  case,  aOuded  to,  was  an  exception  founded  on  the 
statute  of  Philip  and  Mary.  Besides,  he  added,  the  exa- 
minaticm  before  the  coroner  is  an  inquest  of  office;  it  is  a 
transaction  of  notoriety,  to  which  every  person  has  a  ri|^t 
of  access;  and  writs  of  ad  quod  damnum  have  been  fre- 
quently set  aside,  for  want  of  this  notoriety  in  the  execution 
of  them  by  the  sheriff*  To  tliis  effect  also  Lord  Hale  lays 
it  down  (2),  that  the  coroner's  incpiest  must  hear  evidence 
on  oath  as  well  forthe  party  accused  as  for  the  long,  if  it  be 
offered  to  them ;  because  the  proceeding  is  not  so  much  an 
aocosation  on  an  indictment,  as  an  inquisition  of  office  to 
inqnire  truly,  how  the  party  came  to  his  death ;  and  for  an 
omission  in  this  respect,  an  inquisition  of  felo  de  se  has 
bem  quashed. 

An  inquisition  of  felo  de  se,  taken  before  the  coroner  Inquisitioob 
super  visum  corporis,  is  considered  by  Lord  Coke  (3)  to  be 
conclusive  evidence  of  the  fiict,  against  the  executors  or  ad- 
nunistratora  of  the  deceased.  But  Lord  Hale  in  his  Pleas 
of  the  Crown  (4)  is  of  a  different  opinion,  conceiving  it 
unreasonable,  that  they  should  be  concluded,  and  lose  the 
goods  of  the  deceased  without  an  answer,  by  an  inquisition, 
which  may  be  taken  by  the  coroner  behind  their  backs* 
And  it  is  now  settled  that  such  an  inquisition  may  be  re* 
moved  into  the  King^s  Bench,  and  traversed  by  the  execu- 
tors and  administrators  of  the  deceased.  ( 5 ) 

If  it  be  found  by  the  coroner's  inquisition,  in  ease  of  the 
death  of  a  person  who  is  not  felo  de  se,  that  the  person,  who 
committed  the  offence,  fled  for  it,  the  authorities  hold  this 
finding  to  be  conclusive  and  not  traversable;  yet,  upon 

(1)  3  T.  tt.  y%%,  (5)  See  i  Saund.  361.  note  i.  by  the 

(a)  zPLCr.4Xi«  aPLCr.6o.  Sco-  Editor,  who  bM  there  colleaed  the 

tty'i  caae,  i  Leach  Cr.  C.50.  caMs  on  this  subject.    Ai  to  the  duty 

(3)  3  Kn*t.  SS'  ^  ^^  coroner  in  taking  an  inquest,  tee 

(4)  1  PI.  Cr.  416.  X  East,  P.  C.  389c  itat.  1  H-  %.  c.  8. 

prin« 
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cording  to  the  report  in  Salkeld,  was  clearly  of  opinion, 
that  they  ought  to  be  admitted.  '*  It  would  be  very  in- 
convenient," he  iiaid,  ^^  if  such  evidence  were  not  allowed. 
For  the  heir  at  law  will  not  answer  the  plaintiff's  bill,  and 
will  not  call  in  question  the  title  of  the  devisee^  as  long  as 
the  devisee  has  witnesses  alive  to  prove  the  will ;  but  as 
soon  as  they  are  dead,  he  will  commence  his  suit."  The 
report  in  Shower  adds,  that  in  consequence  of  the  doubt 
expressed  by  Lord  Holt,  the  case  was  adjourned.  But  in 
Carthew's  report  of  the  same  case,  it  is  stated,  that,  <<  after 
much  debate,  the  Court  was  of  the  same  opinion,  that  the 
depositions  might  be  given  in  evidence;  otherwise,  a  bill 
in  equity  to  perpetuate  the  testimony  of  witnesses  would  be 
to  very  little  or  no  purpose." 


This  subject  came  before  the  court  of  King^s  Bench  in 
the  late  case  of  Cazenove  v.  Vaughan(i);  from  which  it 
now  appears  to  be  clearly  settled,  that  depositions  are  not 
allowed  to  be  read  in  evidence,  before  answer  put  in,  or 
before  the  party  is  in  ccNitempt,  unless  he  has  had  an 
opportunity  of  cross-examining;  but  if  he  has  had  such  an 
opportunity,  and  has  omitted  to  avail  himself  of  it,  he 
cannot  afterwards  make  that  a  ground  for  objecting  to  the 
depositions  as  evidence. 


Sect.  IL 

Of  Depositions^  Examinations^  Liquisitions,  8fc,  S^c* 

Depodtioiit  DxposiTiONS  are  frequently  taken  with  the  consent  cf 
fcy  cwgent.  ^^  parties  to  a  suit,  when  a  material  witness  is  about  to 
leave  the  kingdom,  or  resides  abroad  (2).  And  these 
depositions  may  be  given  in  evidence,  if  at  the  time  of  the 
trial  the  witness  has  quitted  the  country  (3).  Butifth^ 
trial  comes  on  bef<Mre  hi^  departure^  or  after  his  return^ 


(t)  X  Maule  &  Sel.  4, 
(1)  See  antei  p.  xo. 


(3}  Anon,  caee,  ft  Silk.  691.     FaU 

concr  ▼.  Haiifooi  i  Campb*  171. 

the 
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the  depositions  cannot  be  read.  This  rule^  howevei*,  b  not 
to  be  taken  so  strictly,  as  to  make  it  absolutely  necessary, 
that  a  witness,  who  is  about  to  go  abroad,  should  be  on 
hb  voyage,  when  the  trial  ccHnes  on*  If  the  ship  has 
sailed,  though  it  may  have  put  back,  or  if  the  witness  be 
(on  board,  and  the  ship  ready  to  sail,  though  prevented  by 
contrary  winds,  that  seems  to  be  sufficient  (i) 

Where  an  indictment  or  information  is  exhibited  in  the  Depotitioiis 

in  Indu 


's  Bench  for^an  o&nce  committed  in  India,  or  where 
a  suit  has  been  commenced  in  any  court  in  this  country  for 
a  cause  of  action  arising  in  IniiUa(a),  the  depositions  of 
witnesses  may  be  obtained  under  the  provisions  of  the 
statute  13  O.  3*  c.63«  ss.40.  &  44.  Tliis  statute  enacts^ 
that  the  Court  may  award  a  writ  of  mandamus  to  the 
judges  of  the  courts  in  India,  as  the  case  may  require  for 
the  examination  of  witnesses,  who  are  to  be  examined 
publicly  in  the  court  upcm  oath,  admiiiistered  according  to 
the  form  of  their  several  religions;  and  these  dqpoeitiosiSy 
duly  taken  and  returned,  in  the  form  prescribed  by  tlie 
act,  are  to  be  allowed  and  deemed  as  good  and  compelait 
evidence^  as  if  the  witness  had  been  sworn  at  the  trial, 
and  examined  vivl  voce» 


The  depositions  of  witnesses)  taken  by  commissioners  of  HyjihiiMi 
bankrupt,  could  not  Ibrmerly  be  given  in  evid^ics^  in  an  Jj^JJ^^ 
action  to  try  the  questiim  of  bankruptcy  or  any  oridier  ques-  ^•i^nrt- 
tion  connected  with  it,  because  in  diese  proceedings  the 
parties  interested  had  not  the  power  of  crowi  ncamining 
the: Witnesses  (3).  Botnow,  by  the  statute  5  G»a.  0.30. 8.41, 
^  Upon.petition  of  any.  peMm  to  the  great  ieal,  prayii^ 
that^tfie  ooQunisAi^Hi  and  the  depositions  taken  thereon,  or 
any  part^  of  sodi  depositions,  and  any  other  matter  or 
rfiMing  to  the:coinBii9S]o%  or  Uie  proceedings  theses 


(I)  Foieick  V.  Agat.  6  £sp..N.P. C.        (3)  % RoH  AK  679.  pL  9,   Bun.N, 
{%)  Fnndtco  v.  OilsMif »  x  Boi»  U 

T  on. 
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on,  may  be  entered  of  record,  the  great  sc^l  may  direct 
them  to  be  cftitered  of  record ;  and  in  oue  of  the  death  of 
the  witoesaes  proving  flie  bankruptcy,  or  in  case  (he  com- 
mission, depositiofis,  proceedings,  or  other  matters  or 
things,  be  lost  or  mislaid,  a  true  copy  of  the  record  of 
such  commission,  depositions,  and  proceedings,  or  oth^r 
matters  or  things,  signed  arid  attested  as  thereih  men- 
tioned,  may  upon  all  occasions  be  given  in  evidence  to 
prove  such  commission  and  the  bankruptcy  of  such  per- 
son, ugainst  tthom  the  com^usskm  issdA,  or  oAer  ttat« 
tcTs  or  things.'* 

These  depositions.  When  recorded,  are  evidence  in  an 
nction  at  l&w,  to  prove  the  pred se  tmie^  when  the  act  0^ 
bankruptcy  was  committed  (t) ;  for  the  witheai  eanti6t  tett 
his  story  before  the  commissfonei^  without  laying  trfieti 
the  act  of  bankruptcy  was  committed.  He  must  maidon 
tliat  naturally  and  of  course,  and  thercdfbre  is  the  mort 
likely  to  speak  the  truth.  I«i  many  cases,  its  being  an  act 
of  bankruptcy  depends  on  the  time.  The  tegtshture  con- 
fcidered  the  trommissioners  fts  indiflerent  persons,  ezatttiniu^ 
the  witnesses  with  impartiality,  and  taking  c^m  of  idi$  in* 
terests  of  all  parties.  (2) 

By  itidM  49  Q/3.  c.  i2t.  n^ti^^  in  afi  a^ttotts  faMm^h^ 
by  ^  ^igaltist  hsuigflee^  the  edtaitiAiiion  and  ihe  y  t^niet* 
ifi^  of  tlie  iMftilflsAioMrs  ttt«  tb  be  reoeivei  as  MrMefio^of 
tli^  petiiimhtg  credttot^  d^  ud  ^  tht  ^vdiiig;  ioA 
tetikinpiey,  unless  tiie  titiber'  jinity  M  tlftMiiM^  #  is* 
ftndaiit,  at  or  %efiiits  tte  IbM  «r  ptaadinf  to  #[»  imiott» 
imdif  plMMfl^  b«lcm  isne  Jetaad,  (j|fve  nmtal  in  wridi^ 
l&  fiboli  hMgnee^  ftal  lif  iifl^nAi  to  dlipwii  <ii»  irtnib 
AtidftJrMcHohiK  df^  sine  mi^  lnA<9iii(s  iK^dhgf 
by  M  tigafti^t  wrigntfei,  tktMuMMm  md  ptmmjlngi 

are  to  be  received  as  eiddence  of  the  petitioning  creditor's 
itht^  and*  of  the  trading  and  bankn^y,  igikaitt  idl  tibe 

(x)  JmoB  r,  WilioB,  I  Doug.  157.  (a)  Pir  U.  TlTig||tl  Us 
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oAef  ptfftk»  in  the  suit,  unlets  such  parties,  some  or  one 
of  tbem,  uritbin.  ten  days  after  r^oipdcr  in  the  caufe,  give 
malice  m  wijiing  to  i^  assignees,  that  they  intend  to  dis-. 
pnte ikesamesi  Tbi»  statute  applies  only  to  those  cases^ 
where  the  assignees  are  parties  to  the  action*  In  an  ac- 
tion between  third  persons^  if  the  validity  of  a  commission 
ef  bankruptcy  cooies  incidentally  into  question^  as  & 
ground  of  defimoet  it  must  be  regularly  proved^  as  it 
would  have  been  before  the  passing  of  the  statute  (i)\  But 
the  Jtatiite  is  not  con&ted  to  cases  where  the  assignees  are 
Mpied  as  Booh  upon  the  »cord ;  and  will  app^»  where 
the  opposite  party  knows,  that  they  make  4^  their 
title  under  the  commission  (i).  When  the  proceedings^ 
•10  oS^&i  in  evidwcei  it  will  be  sufficient  to  prove  duit 
they  oime  ont  of  the  pin^w  owtodyt  (namely,  that  of  th^ 
sotioitor  to  the  eommissii^y)  or  to.  prgre  the  hapd-writing 
•f  one  of  the  comwsiioner%  before  whoni  they  were 
^'iiuak{2).  Swk  evid^ice  i#  fmemrjf  althoi^  there  hat 
Bot  be^  any  notice  of  ».  iptentiiip  to  din>ute  their  va- 


The  words  of  the  statute  are^  that  **  Ijie  ewuwssjqn 
and  the  proeeedinga*  of  the  commissiooers  a^e  to  b^  ve* 
ceiled  as  eddnwe  c£,  &c.,  unlsss  the  other  party  pn  no» 
tke  in  writings  iiuit  heintendsto  di^iute  the  mve.'*  The 
proceedings  are  thesAKe  primi  fam  evidM^;  but  not 
conclusive.  The  bankrupt,  in  an  action  agftiust  thf» 
asngnees,  may  call   vntnesses  to   contradict    the   depo- 

flitioM  reflpecting  the  petitioning  creditor's  debt*  the  tradings 
or  the  bankffoptey,  aithawgjb  he  haa  notgnrm  such  anoitipe 
^10  die  assignees.  (4) 

ItfafractioDefasiUBipsit  fiv  ^boreditoE^a  shares linder. jan 
^MP^  of  eemaaiBsieBaM  of  bankr\iiA  £or  a  diTidead^  the 


(i)  Doe  dem.  Mnraon  ▼.  Liston,         (3^  CoUinsonv.HiUMr,3CsiDpb.3a 
4T«i]n^  741*.  .  (4)  £Uii  v.  Sbirte/,  3  Cain|ib.  4S4« 

{%}  ^\BmanM  v.  JSsafj^t  3  Caiiipb. 

;    D  T  a  J>ro. 
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proceedii^  of  the  oommimoners  are  ooncliuiTe  eridenos 
of  the  debt,  figamst  the  bankrupt's  assignees  (i):  where 
the  debt  has  been  once  liquidated  before  the  commisHonen^ 
it  cannot  be  litigated,  exo^t  on  an  applioation  to  the 
great  seal.  Bot  on  an  indictment  for  pcijuTy,  charged  to 
have  been  committed  by  flie  defendant  in  passing  his  exa^^ 
mination  before  the  commissioncers,  strict  evidence  of  the 
bankruptcy  seems  to  be  necessary,  and  the  commission  and 
proceedings  under  it  will  not  be  sufficient  proof;  for  the 
authority  of  the  commissioners  in  taking  the  euoninap 
tion  is  grounded,  not  in  the  commission,  but  in  the 
bankruptcy.  (2) 


DcpMidons  Justices  of  the  peace  aire  enabled  and  directed  to  take 
cktoTp^e.  ^^  depositions  of  witnesses  in  cases  of  felony,  by  ^ 
statutes  I  8t  2  Fh«  &  M.  c.  13.  s.  4.,  and  a  &  3  Fh.  &  M. 
c  lo.  (3).  By  the  first  of  these  statutes,  <<  justices  of  the 
peace,  when  any  person  b  brought  before  them  for  man^ 
slaughter  or  .felony,  being  bailable  by  law,  shall,  before 
any  bailment,  take  the  escamination  of  the  prisoner,  and 
the  escamination  of  them  who  bring  him,  of  the  fiict  and 
drcmnstances  thereof  and  the  same,  or  as  mudb  as  aday 
be  material  to  prove  the  felony,  shall  put  in  wiitingi 
before  they  make  the  bailioent;  which  examinatHBi,  with 
the  bailment,  the  said  justices  shall  certify  at  the  next  ger 
neral  gaol  delivery  to  be  holden  within  the  limits  of  their 


commissioir/* 


As  this  statute  extended  only  to  bailable  fidonies^  and 
not  to  cases  where  the  jesttoe  conunitted  a  prisoner,  qsi  /nifr- 
pidon  of  manslaughter  or  felony,  (in  which  cases,  howevert 
the  examination  of  the  prisoner,  and  of  those  who  brou^ 
him  before  the  magistrate^  was  more  necessary,  than  wheie 
the  priscMier  was  bailed,)  it  waatbei;eforeeiia<^  by  statal^ 
2  &  3  Ph.  &  M.  c  10.,  <<  that  the  justice,  before  he  diali 

M  Brown  v.  BuOtn,  t  Doug.  407.        P.  a  5I.  T«iic*s  ctK.KeL  19.  Ptiiv's 

S)  R.  r.  Punihon,  3  Campb.  yi.         csm,  t  &dk.  «€!.   WoodeockTt  cam. 
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commit  a  prisoner,  brought,  before  him  on  suq^icion  of 
maodaugfater  or  felony,  shall  take  the  examinatioii  of  the 
prisoner,  and  the  in&nnation  of  those  who  bring  him,  of 
the  &ct  and  circumstance  thereof  and  shall  put  the  sam^ 
or  as  much  thereof  as  shall  be  material  to  prove  the  fe- 
lony, in  writing,  within  two  days  after  the  sud  examina* 
tion,  and  the  same  shaU  certify  in  such  form  and  at  such 
time  as  they  ought  to  do^  if  s^cll  prisoner  so  committed 
bad  been 


2|7 


In  the  construction  of  these  statutes,  it  seems  now  to  be 
settled (i),  that  the  depositions  of  a  witness,  taken  upoa 
oath(2),  in  the  presence  of  a  pri8<»ier(3}  whohasbeea 
brought  before  the  magistrate  on  a  chai^  of  felony,  may 
be  given  in  evidence  on  the  trial  of  an  indictment  for  the 
same  felony,  if  it  be  proved  on  oath  to  the  satisfiiction  of 
the  Court,  that  the  informant  is  dead  (4),  or  not  able  to 
travel  (5),  or  that  he  is  kqpt  away  by  the  means  and  con- 
trivance of  the  prisoner  (6) ;  provided  also,  that  the  de- 
positions offered  in  evidence  are.  proved  to  be  the  same, 
as  were  sworn  before  the  justice^  without  any  alteration  (7)» 
jBefore  the  statute  of  Philip  and  Maxy,  a  deposition  taken 
before  a  justice  of  the  county,  where  a  felony  was  com-^ 
mitted)  would  not  have  been  evidence  even  though  the 
wkoxm  had  died  or  was  unable  to  travd.  (8) 

It  is  not  essential  to  the  validity  of  depositions,  that  they^ 
should  be  signed  by  the  deceased  witness.  In  Flemming^a 
case,  on  an  indictment  for  a  rape,  all  the  judges  concurred 


'   (i)  See  Hawk,  Pl.Cr.  h.t.  C46. 

S.15. 

(a)  iHal.  P. C.  305.586.  %IUL 
P.  C 5i.ifta»S4.  Dilton.  lull. c  ill. 

1^369.    BullN.ft4»» 

(3)  R.  ▼.  Payne,  5  Mod.  163.  dted 
ferLd.Keoyon,dT.R.7a3.  Wwd- 
cock't  caie«  a  Leacb  Cr.  C.  566.  R.  v. 
'  Vipont,  s  Burr.  1163. 

(4)  4th  res.  in  Ld.  Moriey*i  cese, 
KeL  55.  BraB«kfa'ictie»iLe7.i8o> 
I>alt.cxu.iw369.  AdB.perCiir.in 
Payae'^caio,  ifliabaSi.   HiLP.C. 


IK  Bel.  NL  P-.  S4S.  Cue  of  Fleoiw 
niqg  and  Wiadhamt  %  Leach  C^ 
C.  996.  Wi8itbcer*a  case,  x  Leech  Ck 
C.  X4.  (In  wbldi  caae  the  depoodoQi 
were  theee  of  a  deceeaedacconplice). 

(5)  X  HaL  P.C.  305.  5S6.  %  Hal. 
F;C.5».  KeL 55  (the  caie.of  iepo* 
sitiooa  before  a  coroner). 

(6)  Kei4  55.    FoiMt^Diie.jp.337« 

(7)  iHaLP.C.305.    aHaLP.C. 

(8)  3T.R.7io.7a4. 


Tj 


m 


» 

in  opinion  tfaftt  the  deporitions  of  a  girl  deceaseds  cm  whose 
petmn  lihe  crime  had  been  committed,  taken  on  obA  by 
th^  committing  magiiBtratey  had  been  properly  admitted  in 
etidence  kt  the  tria^  though  the  deposidons  were  not  signed 
by  the  deceased,  (t) 

Itie  information  of  witnesses,  taken  before  justices  of  the 
p^ace,  cannot  be  given  4n  etidence  on  an  indictment  for  a 
misdemeanor,  (as,  on  an  information  for  publishing  a  libd,) 
or  in  civil  actions^  or  on  an  appeal  for  murder  (2}.  Nor 
dm  a  conviction  for  petty  treason  be  groanded  on  such 
evidence  (3);  for  the  statute  iEd.&  c.i2*  s.  2t.  enacts^ 
^  that  no  person  shall  be  indicted,  arraigned,  cemdcmned, 
or  convicted,  for  any  t>flbnce  of  treason  or  petty  treasooi 
unless  he  be  accused  by  two  sufficient  and  lawfol  witnesses^ 
or  shiill  willingly  without  violence  confess  the  same  ;**  and 
this  is  confirmed  by  Statute  5  St  6  Ed.  6.  c.  1 1.  s.  12.,  which 
enacts,  ^  that  no  person  shall  bo  indicted,  arraignads  con^ 
demned,  convicted,  or  attainted,  for  any  of  the  treasons 
Specified  in  the  act,  or  for  any  other  ttieasons,  unless  dia 
ofiendet  be  accused  by  two  lawful  accusers;  whidi  said 
kccuset^  at  the  time  dfthe  Arraignm^t  of  tike  party  aeeused 
shall  be  brought  in  person  before  the  party  so  accused,  und 
avow  and  maintain  what  they  have  to  say  against  the  said 
party,  to  prove  him  guilty  of  the  treasons  or  ofifcnceB  ocn^ 
tained  in  the  bill  of  indictment  laid  against  the  party  ar- 
raigned; Unless  the  said  party  arraigtied  shall  Willingly 
without  violence  confess  the  same.*'  Howel^er,  as  a  prisoner 
may  be  convicted  of  murder,  oh  ah  indictment  for  petty 
treason,  tiie  depositions  are  admissible  in  evidence  to  sup- 
port a  conviction  of  murder,  thou^  not  sufficient  to  support 
«  conviction  of  petty  ireason.  (4) 

Hie  words  of  the  statute  i  ft  2  Ph.  &  M.  c  13.  s.  4^ 
winch  are  also  referred  to  and  adopted  by  stat  2  &  |  Ph.& 

(i)  Cut  oT  FlemminK  and  Wihd-         (3}  RMttr.  Diic  337. 
haiDt  %  Leach  Cr.  C.  996.  ^4/  R«lboaitae's  cite,  a  L«ach  Cl;.  C 

(ft)  R.  V.  Paynt,  i  Ld.  Raj.  7«9*  ii^  S#in*s  caae»  f  Mir  Bite.  to6. 


M-  c.  ic,  are^  <^  that  the  justices  sbfdl  certify  the  .^za*-  * 
mination  taken  before  them  at  the  next  general  gaol  deliverjr 
within  the  limits  of  their  commission.''  It  often  happens 
that  the  &lon  b  taken  and  examined  by  a  jnagistrate  in  a 
Goun^,  wherje  the  offence  was  not  committed;  in  such  a 
case^  the  ea^amioations  and  informations  are  to  be  tran^ 
mitted  into  the  county,  where  the  felon  is  indi^ted^  and  may 
there  be  read  in  evidence  against  him,  though  the  magi- 
strate had  not  original  cogni«»nce  of  the  of&nce.  (i) 

As  informations,  when  judicially  and  regularly  taken,  are 
evidence  against  a  prisoner,  if  the  informant  dies  before  the 
trial;  so,  on  the  other  hand^  where  the  informant  himself 
gives  evidence^  the  informations  may  be  used,  on  the  part 
of  the  prisoner,  to  contradict  his  testimony.  One  of  the 
objects  of  the  legislature  in  passing  the  statutes,  was  to 
enable  the  judge  and  jury,  before  whom  the  prisoner  Is 
tried,  to  see  whether  the  witnesses,  at  the  trial  are  consist* 
ent  with  the  account  given  by  them  before  the  committing 
magistrate  (a).  Thus,  it  was  admitted  in  Lord  Stafibrd's 
case  (3),  that  the  depositions  of  a  witness,  taken  before  a 
justice  of  peace,  might  be  read,  at  the  desire  of  the  prisoner,, 
in  order  to  take  off  the  credit  of  the  witn/es^  by  shewing  a 
variance  between  the  depositions  and  the  evidence  given  in 
court  viva  voce.  (3) 

Tlie  statute  i  &2  Pb.ScM.  c  13.  s.  5.  enacts,  ^  that  DepeaiUiiiM 
every  coroner  upon  an  inquisition  before  him  found,  connu. 
whereby  any  person  shall  be  indicted  for  murder  or  man- 
slaughter, or  as  accessary  before  the  murder,  shall  put  In 
writing  the  eflfect  of  the  evidence  given  to  the  jury  before 
him,  being  material;  and  shall  certify. the  same  evidence^ 
together  with  the  inquisition  or  indictment  before  h3n 
taken  and  found,  at  or  before  the  time  of  the  trial  thereof 
to  be  had.'' 

(X)  DaltJiist.c.xiz.p.j69»  sHaL        (3)  jStlV.  P.13X.    Ksw|[.nC. 
P.  C.  9$$'  hi  9.  c.  46.  B.M. 

{%)  Set  tht  judtgment  m  LMobt't 
caM,  aLeac^O*  C.  ^%x. 

T4  o» 


s  8  o  Of  Depositions^  EjcamtnadonSy  tj^.    [Cfa.  4* 

On  this  statute,  it  has  been  resolved  unanimously  by  all 
the  judges,  that  in  case  any  of  the  witnesses,  who  have  been 
examined  before  the  coroner,  are  dead,  or  unable  to  travel, 
or  kept  out  of  the  way  by  the  means  and  contrivance  of  the 
prisoner,  their  depositions  may  be  read  on  the  trial  of  the 
prisoner,  the  coroner  first  proving,  that  they  are  the  same 
which  he  took  upon  oath,  without  any  addition  or  alterar 
tion(i}.  And  proof,  that  the  witness  has  been  inquired 
after  and  is  not  to  be  found,  has  been  thought  sufficient  to 
authorize  the  reading  of  the  depositions  (2).  The  statute 
requires  the  coroner  ^^  to  put  in  writing  the  effect  of  the 
evidence  given  to  the  jury  before  him,  being  material  ;**  the 
true  meaning  of  which  appears  to  be,  that  he  should  at 
least  take  down  the  plain  and  obvious  meaning  of  the  words 
spoken  by  the  witnesses,  and  not  merely  to  state  what,  in 
hib  judgment,  was  the  result  of  the  evidence. 

It  does  not  appear  from  the  report  of  either  of  the  cases 
above  cited,  whether  the  depoutions  were  taken  by  the 
coroner  in  the  presence  of  the  prisoner.  But  it  seems  to 
be  the  prevailing  opinion,  that  they  are  admissible,  diou^ 
the  prisoner  may  have  been  absent  at  the  time  of  taking  the 
inquisition.  A  book  of  authority  (3),  after  statifig  the  ge- 
neral rule,  that  depositions  are  not  evidence,  where  there 
oannot  be  a  cross-examination,  adds,  by  way  d  exception, 
^^  yet,  if  the  witnesses  examined  on  a  coroner's  inquest  be 
dead  or  beyond  sea,  their  depositions  may  be  read ;  for  the 
coroner  is  an  officer  appointed  on  behalf  of  the  public,  to 
make  inquiry  about  the  matters  within  his  jurisdiction.'^ 
And  in  the  case  of  the  King  against  the  Inhabitants  of  Eris- 
wcll  (4),  (where  Mr.  Just.  Bnller,  in  support  of  his  opinion 
pn  the  case  then  before  the  court,  stated,  that  depositions 
he&xe  a  coroner  had  been  long  settled  to  be  good  evidence, 
though  the  person  accused  be  not  present  when  diey  are 

(i)  Loid  Morley't  caw,  K0L55.  cor.  HiJt  a  J.,Atkins  J^andNevB  J., 

Thauher't  case,  %  Joii«  53.  Bromwich't  4  St.  Tr.  496.    Cootra,  4th  res.  la  JUd. 

caie»  1 1^.180.    Gab.£v.  114.    Ste  Morley*s  cue,  KfL  jj. 

«nte,  p. S77.  (3)  Bull.  N.  P.  HS. 

(2)  Adm.pcrCiir.iBHaRis«ii'caift,  (4)  3T.IL;x3. 

taken. 
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taken,  nor  ever  heard  of  them  till  the  moment,  when  they 
are  prodaoed  against  bim^  Lord  Kenyon,  who  difiered 
from  Mr.  Justice  BuUer  <m  the  principal  question,  said  (i), 
that  the  case,  alluded  to,  was  an  exception  founded  on  the 
statute  of  Philip  and  Mary.  Besides,  he  added,  the  exa« 
mination  before  the  coroner  is  an  inqnest  of  office;  it  is  a 
transaction  of  notoriety,  to  which  every  person  has  a  ri|^t 
of  access;  and  writs  of  ad  quod  damnum  have  been  fre* 
quendy  set  aside,  for  want  of  this  notoriety  in  the  execution 
of  them  by  the  shcri£P.  To  tliis  eflfect  also  Lord  Hale  lays 
it  down  (2),  that  the  coroner's  inquest  must  hear  evidence 
on  oath  as  well  for  the  party  accused  as  for  the  king,  if  it  be 
offered  to  them ;  because  the  proceeding  is  not  so  much  an 
aocaaation  on  an  indictment,  as  an  inquisition  of  office  to 
inquire  truly,  how  the  party  came  to  his  death ;  and  for  an 
omission  in  this  respect,  an  inquisition  of  felo  de  se  has 
been  quashed. 

An  inquisition  of  felo  de  se,  taken  before  the  coroner  luquisHioBb 
super  visum  corporis,  is  considered  by  Lord  Ck>ke  (3)  to  be 
ccmdusive  evidence  of  the  fact,  against  the  executors  or  ad- 
miniatratora  of  the  deceased.  But  Lord  Hale  in  his  Pleas 
of  the  Crown  (4)  is  of  a  different  opinion,  conceiving  it 
unreasonable,  that  they  should  be  concluded,  and  lose  the 
goods  of  the  deceased  without  an  answer,  by  an  inquisition, 
which  may  be  taken  by  the  coroner  behind  their  backs. 
And  it  is  now  settled  that  such  an  inquisition  may  be  re* 
moved  into  the  King's  Bench,  and  traversed  by  the  execu- 
tors and  administrators  of  the  deceased.  ( 5 ) 

If  it  be  found  by  the  coroner's  inquisition,  in  Case  of  the 
death  of  a  person  who  is  not  felo  de  se,  that  the  person,  who 
committed  the  ofience,  fled  for  it,  the  authorities  hold  this 
finding  to  be  conclusive  and  not  traversable ;  yet,  upon 

(i)  3  T.H.  J%%.  (5)  See  i  Saund.  361.  note  i.  by  the 

(4)  z  PL  Or.  4x5.  aPLCr.6o.  Sco-  E<titor,  who  hat  there  collected  the 

rcy*s  cate,  i  Leach  Cr.  C.50.  caaes  on  thu  subject.    Ai  to  the  dmy 

(3)  3  inat.  5i*  ^  the  coroner  in  taking  so  inqtiAt,  ae« 

(4}  1  PL  Cr.4i6.  X  £aai,P.  C.  3891  flat,  x  H*  t.  c.  8. 
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th^Ai,  and  an  action  of  trover  was  afterwards  brought  bf 
the  creditor,  the  assignee  under  a  commission  of  bankruptc]^ 
of  one  of  the  partners^  (in  which  actioQ  the  plaintiff  pro« 
duced  the  award  and  deed  of  reference^  aa  evidence  of  a 
separate  debt  due  to  him  from  the  bankrupt,)  the  court  of 
King^s  Bench  held,  that  it  was  indispensably  necossaiy  to 
prove  the  execution  of  the  deed  by  all  the  parties ;  for  this 
was  a  referoice  of  the  aggregate  accounts  between  all  and 
each  of  the  partners,  and  the  consideration  to  each  for 
entering  into  the  submission  was,  that  each  party's  account 
should  be  liquidated,  not  only  as  to  one,  but  as  to  all ;  the 
accession  of  all  therefore  ought  to  be  proved;  and,  without 
such  proo^  the  arbitrator  would  not  appear  to  have  compe^ 
tent  authority  to  decide  the  whole  cjuestion  between  ifaf 
parties,  (i) 

(i)  Antram  v,  Chace,  15  East,  109, 


CHAP.  VI. 
On  PMic  Writings^  fiU  judicial. 

^\  HE  next  species  of  evidence,  which  our-  siibject  leads 
us  to  consider,  relates  to  such  public  writings  as  are 
not  judiciaL  In  treating  of  this  part  of  the  safaject,  it  will 
only  be  necessary  to  moition  some  of  the  principal  docu- 
ments of  this  description ;  after  which,  we  shall  proceed  to 
enquire^  how  a  party,  who  wishes  to  use  public  writings 
in  evidence  may  obtain  an  inq)ecti(«, 

Dometday-       The  Biost  ancient  public  document  in  the  kingdon  14 
^^^'  Domcsday-bodf,  eooaistiag  of  two  volumes,  kept  in  the 

receipt  of  the  Exchequer.  Tbqr  contain  a  general  survqr 
of  all  the  counties  in  England,  excepting  the  four  northern, 
and  were  compiled  soon  after  the  Conquest  for  the  purpose 
of  ascertaining  the  ancient  demesne  lands,  which  were  the 
socage  tenures  first  in  die  hands  of  Edward  the  Confessor, 

and 


« 
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and  afterwards  of  William  the  Conqueror.  This  has  beeo 
always  considered  a  book  of  the  greatest  authority ;  and 
if  a  question  should  at  any  time  arise,  whether  a  XQSDXft  is 
ancient  demesne^  the  trial  is  by  inq>ection  of  Domesday* 
book  ( I  )•  These  volumes  have  of  late  years  been  printed 
at  the  e3q)ence  of  government,  in  consequence  of  an  ad- 
dress from  the  House  of  Lords ;  and  the  work  is  said  to  be 
executed  with  the  most  scrupulous  fidelity  and  correct- 
ness (2)«  Another  ancient  survey,  which  ascertains  the 
extent  of  the  king's  ports,  is  also  deposited  in  the  Exche- 
quer (3}.  These  surveys  are  recognised  and  treated  as 
authentic  documents  in  courts  of  justice^  having  been  mad^ 
by  the  authority  and  order  of  the  government  of  the 
country,  on  public  occasions,  and  on  subjects  of  public 
interest 

The  Valor  Beneficiorum,  or  Pope  Nicholas's  Taxation,  Survejs  of 
is  another  document  of  a  public  nature,  and  of  great  au-  J^S^^*^ 
.  thority.  In  the  year  1288,  Pope  Nicholas  the  Fourth,  to 
whose  predecessors  in  the  see  of  Rome  the  first  fruits  and 
tenths  of  all  ecclesiastical  benefices  had  for  a  long  time  been 
paid,  granted  the  tenths  to  King  Edward  the  First  for  six 
years,  towards  defraying  the  expence  of  an  expedition  to 
the  Holy  Land ;  an<^  that  they  might  be  collected  to  their 
full  valu^  a  taxation  by  the  king's  precept  was  begun  in 
that  year,  and  finished  for  the  province  of  Canterbury  in 
the  year  1 291,  or  the  20th  year  of  the  reign  of  Edward  the 
First ;  and  for  that  of  York  in  the  following  year ;  the  whole 
being  under  the  direction  of  the  Bishops  of  Winton  and 
Lincoln  (4).  This  taxation  of  Pope  Nicholas  is  a  most 
important  document,  because  all  the  taxes,  as  well  those 
paid  to  our  kings  as  those  to  the  pope,  were  regulated  by 
i^  till  the  survey  made  in  the  twenty-sixth  year  of 
Henry  VIIL ;  and  because  the  statutes  of  colleges,  which 
were  founded  be&re  the  Reformation,  are  also  interpreted 

(x)  Hob.  iSS.    Gilb.  Ev.  69.  (3)  Gtlb.  £v.  69. 

\%)  Pint  Report  of  H.  of  Commoiu,         (4)  Sm  First  Rcfprt  of  H.  of  Com« 
•n  Public  Recordt,  Appi.  A,  z.  t.  moos  on  the  Public  Re€9rdv  p*  IJ- 

by 
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by  this  criterion,  according  to  which  their  benefices  ander 
a  certain  value  are  exempted  from  the  restriction  in  tlie 
statute  of  the  twenty-first  of  Henry  VIII.  concerning  plu- 
ralities (i).  The  original  is  kept  ui  the  office  of  the  king^s 
remembrancer  in  the  Exchequer. 

A  new  Valor  Beneficiorum  was  instituted  in  the  twenty- 
sixth  year  of  Henry  VIII.,  when  the  first  fi*uits  and  tenths 
of  every  ecclesiastical  promotion  were  annexed  to  the  re- 
venue of  the  crown  (2).  To  ascertain  their  value,  eccle- 
siastical surveys  were  taken,  by  virtue  of  conmiissions  in 
the  king's  name  issuing  under  the  great  seal  (3];  and  these 
surveys  are  evidence  of  their  amount  at  that  period.  Upon 
the  same  principle,  surveys  of  the  possessions  of  religious 
houses,  previous  to  the  dissolution  of  the  monasteries,  are 
received  in  evidence  (4) ;  and  these  surveys  are  admissible^ 
although  the  commissions,  under  which  they  were  taken, 
are  not  to  be  found.  (5) 

Surveys  of  the  church  and  crown  lands  were  taken  by 
commissioners  in  the  time  of  the  commonwealth,  under  the 
authority  of  acts  or  ordinances  of  the  parliament;  and  copies 
of  these  surveys  were  deposited  in  many  of  the  cathedrals. 
The  originals  would  have  been  good  evidence  of  the  parti- 
culars of  the  surveyed  estates,  upon  the  same  principle  as 
the  other  public  surveys  which  have  been  before  mentioned; 
but  as  they  were  destroyed  at  the  time  of  the  great  fire  in 
London,  the  copies  have  been  admitted,  as  evidence,  in 
the  place  of  the  original  surveys,  provided  they  have  been 
kept  in  unsuspected  repositories  (<S}.  The  parliamentaiy 
surveys  have  the  credit  of  being  taken  with  extreme  accu- 
racy and  minuteness.      The  circumstance^   therefore,  of 

(i)  Humplireys  v.  Knight,  Cra  Cur.  (5)  See  (4),  and  Baphaur  ▼.  Bp.  of 

455*    2  tutw.  1.^05.  Stump  v.  Aylilie,  Bangor,  cited  in  UnderhlU  v.  Durham, 

aGwill.  536.  a  Gwill.54a. 

(a)  St.  a6  H.8.  C.3.  (6)  UnderhiU  ▼.  Durham,  aGwiO. 


(3)  Sect.  3  &  10.  541. 

(4)  Vicar  of  Kellington  v.  Trin.  Cdl. 
Cirabridg*,  I  Wils.  170. 


these 
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these  survcjs  being  silent  as  to  a  supposed  modus  has  been 
eonsidered  to  be  strong  evidence  against  its  existence,  (i) 

The  Journals  of  the  Lords  or  Commons  are  evidence  of  Journal*  of 
their  proceedings.  Thus,  an  entry  in  the  Journals  of  the  P"^'*"*""- 
House  of  Lords,  stating  that  a  judgment  below  has  been 
reversed,  is  evidence  of  the  fact  of  reversal  (2) ;  and  the 
Journals  have  been  admitted  to  prove  an  address  from  the 
House  of  Lords  to  the  King,  and  the  answer  of  the 
King  (3).  But  a  resolution  of  either  House  is  not  evidence 
of  the  truth  of  facts  there  aflSrmed ;  and  therefore  in  the  case 
of  Titus  Oates,  who  was  charged  with  having  committed  per- 
jury on  the  trial  of  persons  suspected  of  the  popish  plot,  a  re» 
solution  of  parliament,  asserting  the  existence  of  the  plot, 
was  not  allowed  to  be  evidence  of  that  fact.  (4) 

The  public  acts  of  government,  and  acts  by  the  king  in  Gaxettfi. 
his  political  capacity,  are  commonly  announced  in  the 
Gazette,  pubGshed  by  the  authority  of  the  crown;  and  of 
such  acts  announced  to  the  public  in  the  Gazette,  the 
Gazette  is  admitted  in  courts  of  justice  to  be  good  evidence. 
Proclamations  for  a  public  peace,  or  for  the  performance  of 
quarantine,  and  any  acts  done  by  or  to  the  king  in  his  regal 
character,  may  be  proved  in  this  mariner  (5);  and,  upon 
the  same  principle,  articles  of  war  purporting  to  be  printed 
by  the  king's  printer,  are  allowed  to  be  evidence  of  sucb 
articles  (6).  In  the  last  reported  case  on  this  subject,  a 
Gazette,  in  which  it  was  stated,  that  certain  addresses  had 
been  presented  to  the  king,  was  adjudged  by  the  court  of 
King's  Bench  to  be  proper  evidence,  to  prove  an  averment 
of  diat  fact  in  an  information  for  a  libel  (7);  for  they  are 
addresses,  said  Lord  Kenyon,  of  .difierent  bodies  of  the 
king^s  subjects,  received  by  the  king  in  his  public  capaci^^ 

(On  East,  a84.    X  Maule  k  Selw.         (4)  4  Stajc  Tr,  39. 

Mi.  (5)  5  T.R.  436.443. 

{%)  Janes y.Raiidatt»  Cowp.  17.  (6)  R.  v.  Witben,  died  by  BuUtr  J, 

(3)  Fnnklin't  cue,  9  State  Tr.  %S9i  S  T.  R.  446. 
cited  by  BuUer  1. 5  T. R.  445*  (7)  R*  ▼•  Hoh,  5  T.  R.436. 

X  Mid 


3o6  On  Public  WriAngs^  not  judicial.    {Ox.  6. 

and  they  thus  become  acts  of  state.  Gazsettes  are  not  evi-. 
dence  of  private  titles  or  private  interests,  as  of  a  presenta-* 
tion,  or  of  a  grant  by  the  king  to  an  individual,  wjiich  have 
no  reference  to  the  affairs  of  government;  nor  is  a  Gazette 
evidence  to  prove  an  appointment  to  a  commission  in  the 
army  ( i  )•  The  Gazette  is  not  evidence,  as  public  notice  of  a 
particular  fact,  more  than  any  other  newspaper ;  unless  it  is 
made  such  by  act  of  parliament,  as  in  the  case  of  bankrupts. 
An  advertisement,  therefore,  announcing  a  dissolution  of 
partnership,  would  not  of  itself  be  evidence  of  that  fact,  so 
as  to  discharge  one  of  the  partners  from  debts  subsequently 
contracted  by  the  rest  with  a  partnership-dealer ;  but  thore 
ought  to  be  some  further  proof,  as,  that  the  dissolution  was 
notorious  in  the  neighbourhood.  It  is  incumbent  on  per- 
sons dissolving  a  partnership,  to  send  notice  of  such  disso- 
lution to  all  the  person^  with  whom  they  had  dealings  in 
partnership  (2).  However,  with  respect  to  such  as  had  not 
any  previous  dealings  with  the  partnersliip,  such  an  adver- 
tisement is,  of  itself,  without  any  additional  proof,  evidence 
for  the  jury,  upon  which  they  are  to  determine,  whether  it 
is  probable,  that  the  dealer  knew  of  the  dissolution.  (3) 

Parith  r«.  Parish  registers  are  evidence  of  births,  marriages,  and 
gnten.  burials.  The  keeping  of  registers,  for  entries  of  births  and 
christenings,  commenced  in  the  thirtieth  year  of  the  reign 
of  Henry  VIIL,  and  was  afterwards  enforced  by  injunc- 
tions from  Edward  VI.,  and  from  Elizabeth  (4) ;  and  the 
marriage  act  (5),  afler  directing  registers  to  be  kept  as 
public  books  in  every^  parish,  for  the  puipose  of  registering 
marriages,  enacts,  that  ^^  immediately  after  the  celebration 
of  every  marriage^  an  entry  thereof  shall  be  made  in  such 
register;  in  which  entry  or  register  it  shall  be  expressed, 
that  the  marriage  was  celebrated  by  banns  or  licence;  and 

(i)  Kirwan  ▼.  Cockburn,  5  Eip.  N.      P. C.  iss-  n.  i  Etp.  N.  P.  C  371. S. C. 
P.  C.  233.    R.  V.  Gardaer,  4  Campb.     Gdfham  v.  ThompMn,  Peake  N.  P.  C. 

(a)  Graham  v.  Hope,  Pcake  N.  P.  C         (4)  3  Burn.  Eccl.  L.  175.    Gilb.  E? . 
Zi4-  68. 

(3)  Godfrey  v.  Macauley,  Peake  N.         (5)  St.  a6  G.  a.  r.  33.  s.  14. 

if 
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if  both  or  either  of  the  parties  married  by  licence  be  under 
age,  with  consent  of  the  parents  or  guardians,  as  the  case 
shall  be;  and  shall  be  signed  by  the  minister  with  his  pro- 
per addition,  and  also  by  the  parties  married,  and  attested 
by  two  credible  witnesses."  By  the  canons  of  1603(1)9 
copies  of  parish  registers  in  every  diocese  ought  to  be  regu- 
larly transmitted  once  in  every  year  to  the  diocesan  or  his* 
chancellor ;  a  regulation  extremely  important,  for  the  pur- 
pose of  guarding  the  evidences  of  title  and  pedigree^  but 
which  h^s  been  so  generally  neglected,  as  to  make  it  neces- 
sary for  the  legislature  to  interpose,  and'  pass  an  act  for 
their  better  preservation.  It  is  by  this  statute  enacted  (2), 
that  copies  of  the  roister  books,  verified  by  the  officiating 
minister  of  the  parish,  shall  be  transmitted  annually  by  the 
churchwardens,  after  they  or  one  of  them  shall  have  signed 
the  same,  to  the  registrars  of  the  diocese  within  which  the 
church  is  situated. 

An  entry  of  marriage  in  the  parish  register,  made  in  the 
form  prescribed  by  the  act  of  parliament,  is  evidence,  that 
the  persons  therein  named  were  married,  on  the  day  "speci- 
fied, by  banns  or  licence,  as  the  case  may  be.  Such  an 
entry  is  not  essential  to  the  validity  of  a  marriage ;  so  that^ 
if  it  has  not  been  expressed  in  the  regular  form,  the  only 
consequence  will  be,  that  it  canhot  be  admitted  as  evidence 
of  the  marriage,  which  nlust,  therefore,  be  established  by 
some  other  medium  of  proof.  In  order  to  prove,  that  the 
parties  described  in  the  register  are  the  same  parties,  whose 
marriage  is  in  question,  it  must  obviously  be  unnecessary 
to  call  either  of  the  subscribing  witnesses  to  the  i^egister; 
any  evidence,  which  satisfies  the  jury  concerning  theif  iden-* 
tity,  must  be  sufficient ;  as,  by  proof  of  the  similarity  of 
their  hand-writing,  or  that  the  bell-ringei*s  Were  paid  by 
them  for  ringing  after  -the  marriage,  or  by  proof  of  other 
circunitftanoes  to  ascertain  the  persons.  (3) 

(i)  Can.  7a  Oibtoo'c Codes,  p.904.  (3)  BuU.  N.  P.  27. 

\%\  Scat.  5» 6,3.  c.  146.  a.  7* 
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Regitttrsof       PubUc  registers  are  required  by  act  of  parliament  to  be 
■^<P^  kqpt  for  the  registering  of  ships  (i);  and  the  register  and 

certificate  of  register  are  conelusive  evidence  of  want  of 
titles  against  those  who  are  not  named  in  the  register. 
Thasy  in  an  action  on  a  policy  of  insurance  on  fireight, 
where  the  interest  in  a  ship  and  its  earnings  were  alleged 
to  be  in  four  persons,  who  were  partners  in  trade^  two  only 
of  whom  were  named  as  owners  in  the  register,  it  was  de- 
cided, that  the  action  could  not  be  maintained,  although  it 
^  was  proved  as  a  &ct,  that  the  ship  had  been  paid  for  by  all 

the  four  partners :  for  as  the  plaintifis  claimed  the  freight 
only  in  right  of  ownership,  they  could  not  recover  without 
proving  that  right;  and  it  appeared  conclusively  from  the 
register,  that  all  the  four  partners  had  not  a  legal  title  to 
the  ship  (a).  But  although  the  documentary  evidence  fur- 
nished by  the  register-acts  is  in  many  cases  the  strongest 
proof  of  title,  it  is  not  the  only  evidence  that  may  be  pro- 
duced. Thus  in  an  action  on  a  policy  of  insurance  effected 
upon  a  ship,  where  it  became  a  question,  whether  an  alle- 
gation, of  the  property  being  in  two  persons,  could  be 
sustained  upon  the  evidence  given  in  the  cause  (3),  Lord 
Ellenborough,  in  delivering  the  opinion  of  the  court,  said, 
"  As  to  the  first  point  made  in  this  case  on  the  part  of  the 
defendant,  namely,  that  the  ownership  alleged  was  not 
sufficiently  proved,  it  was  proved  by  the  captain  in  the 
ordinary  way,  that  the  owners,  by  whom,  as  such,  he  was 
appointed  and  employed,  w^e  the  persons,  in  whom  the 
ownership  is  by  the  declaration  averred  to  be.  And  though 
it  afterwards  appeared  by  his  answers  on  cross-examina- 
tion, that  the  ownership  was  derived  to  those  persons  under 
a  bill  of  sale,  executed  by  himself,  as  attorney  to  the  former 
owner,  it  did  not  on  that  account  become  necessary  for  the 
plaintiffi  to  produce  that  bill  of  sale^  or  the  ship's  register, 
or  to  give  any  further  proof  of  such  their  property ;  the 

(i)8tata60.3.c.6o.  fltat.  34.G.3.         (3)    Robetttan  and  ThompioD  v, 
c.  68.  French,  4  Ban,  X3a  136. 

(3)  Camden  ? .  Anderson,  5  T.  R. 
709. 

mere 
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mere  fact,  of  their  possession  as  owners,  being  sufficient 
prima  facie  evidence  of  ownership,  without  the  aid  of  any 
documentary  prgof  of  title-deeds  on  the  subject,  until  such 
further  evidence  should  be  rendered  necessary  m  support 
of  the  prima  facie  case  of  ownership  which  they  made,  in 
consequence  of  the  adduction  of  some  contrary  proof  on  the 
other  side.  No  such  contrary  proof  was  however  in  this  * 
case  given  on  the  part  of  the  defendant** 

The  register  of  a  ship,  then,  is  conclusive  evidence,  that 
persons,  who  are  not  there  named  as  owners,  cannot  legeSiy 
be  joint-owners;*"  but  the  converse  of  the  rule  is  not  true;, 
namely,  tliat  all  persons,  who  are  named  as  owners  in  the 
register,  are  liable  as  such.  Such  registers  are  not  r^ 
cognized  as  public  documents  to  prove  the  ownership; 
and  they  are  not  evidence  to  fix  the  parties  therein  named 
as  owners,  in  actions  against  them,  unless  they  are  shewn 
to  have  been  made  by  their  assent  or  recognized  by  them. 
This  point  was  decided  in  the  case  of  Tinkler  v.  Wal- 
pole  ( I ) ;  which  was  an  action  for  goods  sold  and  delivered 
for  the  use  of  a  ship,  against  the  defendant  as  one  of  the 
owners.  At  the  trial  of  the  cause,  in  order  to  prove  the 
ownership  of  the  defendant,  two  registers  were  offered  in 
evidence,  purporting  to  have  been  made  on  the  oaths  of 
the  managing  owner,  who  gave  the  order  for  the  goods, 
and  of  two  other  part-owners,  swearing  that  they  and 
others  named,  including  the  defendant,  were  owners  of  the 
ship ;  and  it  was  insisted  that  these  registers,  on  account  of 
their  authenticity  as.  public  documents,  required  for  public 
purposes,  and  obtained  under  the  sanction  of  an  oath, 
ought  to  be  considered  at  least  prima  facie  evidence  to 
prove  the  defendant  a  part-owner.  But  Lord  Ellen- 
borough  C.  J.  who  tried  the  cause«  ruled  that  the  evidence 
was  not  admissible,  unless  it  could  be  shewn  that  the 
defendant  bad  assented  to  the  register,  or  at  least  had 

(  O  14  East,  ai6.     Cooper  v.  South      v.  Fuge.  3  Campb.  456.  Frafer  ▼.  Hop- 
and  others^    4  Taunt.  8o:i«      Smith      kinsi  aTauat.5« 
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Recognized  it  And  this  opinion  was  afterwards  confirmed 
by  the  other  judges  of  the  court.  On  shewing  cause 
against  a  rule  nisi  for  a  new  trial,  Lord  Ellenborough 
expressed  himself  in  the  following  terms :  *<  Notwithstand- 
ing the  practice  may  have  prevailed  for  a  long  time  to 
receive  ships'  registers,  as  evidence  of  the  property  being  in 
the  persons  therein  named,  yet  when  we  are  brought  to 
consider  the  admissibility  of  such  evidence  against  the  de- 
fendant, in  a  case,  where  he  has  done  no  act  to  adopt 
the  register,  as  having  been  made  by  his  autliority,  we 
cannot  give  efibct  to  it,  without  saying  that  a  party  may 
have  a  burthcnsome  charge  thrown  upon  him  by  the  act 
of  a  third  person,  without  his  own  assent  or  privity.  If  it 
had  appeared,  that  the  defendant,  by  any  act  of  his  own, 
had  recognized  the  register,  he  would  have  been  liable  to 
all  the  consequences  as  a  part  owner,  which  it  describes 
him  to  be ;  but  here  he  has  done  no  act  to  adopt  it.  His 
partner  has  indeed  dealt  with  the  property,  as  if  the  de* 
fendant  were  a  part-owner,  by  registering  the  ship  in  his 
name;  but  the  act  of  a  third  person,  without  some  act  of 
the  defendant  to  recognize  it,  cannot  throw  upon  him  a 
burthen,  without  violating  the  plain  rule  of  law."  Mr.  Jus- 
tice Buyley  said:  '*  Before  the  first  register  act  passed, 
there  must  have  been  other  media  of  proof  to  charge  a 
party  as  owner  of  a  ship;  and  the  object  of  that  act  was  not 
to  create  evidence  to  charge  any  person  named  as  owner, 
but  that  no  person  should  have  the  benefit  of  the  British 
navigation,  without  registering  his  ship  in  the  manner  pre- 
scribed.  It  would  be  very  unjust,  in  many  cases,  if  a  per^^ 
son  could  be  charged,  as  a  part-owner,  with  the  expences^ 
of  the  ship,  by  having  his  name  inserted  in  the  register 
without  his.  knowledge  $  it  would  often  be  converted  into  an 
engine  of  fraud ;  for  if  the  owners  were  not  in  good  cir- 
cumstances, it  would  be  easy  to  introduce  another  name  of 
a  solvent  man  into  the  register,  in  order  to  procure  credit; 
and  then,  if  that  were  evidence  against  him,  he  would  be 
liable  to  be  sued;  and  how  could  .he  be  prepared  to  ne- 
gative the  evidence^  if  he  knew  nothing  of  the  fact  of  such  a 

register? 


Ch.  6.]    On  Public  Writings^  notJudicutL  31 1 

rcgist^  ?  The  other  owners  named  would  be  made  parties 
to  the  action,  so  that  he  could  not  call  them  to  disproye 
the  fact." 

Upon  the  same  principle,  a  register  is  not  of  itself  evi- 
dence of  a  joint-ownership,  in  support  of  the  defendants' 
plea,  that  other  persons  there  named  are  jointly  liable  with 
him(i};  nor  is  it  evidence,  that  the  ship  is  British-built, 
as  there  described  (2).  So^  in  an  action  brought  by  the 
plaintiff  as  agent,  on  a  policy  of  insurance,  the  register  is 
not  evidence  to  prove  an  averment,  that  the  interest  in  the 
ship  is  in  the  persons  there  described  (3).  The  legislature 
has  made  the  r^istration  necessary  to  complete  a  title,  but 
this  does  not  make  it,  of  itself,  proof  of  the  title.  Property 
in  a  ship  is  to  be  proved  now,  as  it  was  proved  before  the 
acts  of  parliament  relating  to  registers;  as  for  example,  by 
proving  actual  possession  in  the  party,  or  in  those  to  whom 
he  has  committed  it,  or  in  those  from  whom  he  has  him- 
sdf derived  his  title.  Anyone  of  these  media  of  proo^ 
(accompanied  by  the  evidence  of  the  registry,  in  order  to 
make  the  other  evidence  admissible,)  will  be  sufficient.  (4) 

It  is  enacted  by  st^,  17  O.  2.  c  38.  s.  14.,  that  true  lut«-books. 
copies  of  all  rates  and  assessments,  made  for  the  relief  of 
the  poor,  be  entered  in  a  book  to  be  provided  for  that  pur- 
pose by  the  churchwardens  and  overseers  of  the  poor  of 
every  parish,  &c.  who  shall  take  care,  that  such  copies  be 
entered  accordingly,  within  fourteen  days  after  all  appeals 
firom  such  rates  are  determined,  and  shall  attest  the  same 
by  putting  their  names  thereto;  and  every  such  book  shall 
be  carefully  preserved  by  the  churchwarden,  &c.  for  the 
time  being,  or  one  of  them,  in  some  public  place,  in  every 
such  parish,  &c.  whereto  all  persons  assessed  or  liable  to 
be  assessed  may  freely  resort,  and  shall  be  delivered  over 
from  time  to  time  to  the  new  and  succeeding  church- 

{i)  Flower  T.  Young,  3  Caropb.94C.  (3)  Piric  v.  Anderson  4  Taunt.  651. 

(1)  Reussc   V.   Meyers,  3   CaiiipN.  (4)  lb.  p.  6^7. 

X  4  wardens. 


3ia 


On  Public  Writings^  not  judicial.    [C\\.  6. 


wardens,  &c.  fts  soon  as  they  enter  into  thdr  oflSces,  and 
shall  be  produced  by  them  at  the  general  or  quarter  ses- 
sionsy  when  any  appeal  is  to  be  heard  or  determined. 


Book  for 
parish  id- 
dcniurtt. 


fiookt  in 
public 
offices*  &c. 


Tlie  statute  4^  G.  ^.  c.  46.  enacts,  that  the  overseers  of 
the  poor  of  every  parish,  shall  provide  and  keep  a  book  at 
the  expence  of  the  parish,  and  enter  therein,  the  tiame  of 
every  child,  who  shall  be  bound  out  by  them  respectively 
as  an  apprentice,  together  with  the  several  other  particulars, 
in  the  manner  and  form  required  by  this  act ;  and  every 
such  entry,  shall  be  produced  and  laid  before  the  two 
justices  of  the  peace,  who  shall  signify  their  assent  to  the 
indenture  of  apprenticesliip,  at  the  time  when  such  inden- 
ture shall  be  laid  before  them  for  that  purpose,  and  each 
entry  shall,  if  approved  of,  be  signed  by  them  according  to 
the  prescribed  form.  And  in  the  third  section,  it  is  enacted 
that  any  person  may  at  all  seasonable  hours  inspect  such 
book  in  the  hands  of  the  said  overseer,  and  take  a  copy  of 
such  entry ;  and  every  such  book  shall  be  deemed  to  be 
sufficient  evidence  in  all  courts  of  law  in  proof  of  the  ex- 
istance  of  such  indentures,  and  also  of  the  several  par- 
ticulars specified  in  the  register  respecting  such  indentures, 
in  case  it  shall  be  proved  to  the  satisfiiction  of  the  coort, 
that  the  indentures  are  lost  or  destroyed. 

The  register  of  the  navy  office  has  been  admitted  in  evi<i- 
dence,  to  prove  the  death  of  a  sailor  (i);  the  book  from 
the  master's  office  in  the  Court  of  King's  Bench,  to  prove  a 
person  one  of  the  attomies  of  that  court  (2) ;  and  the  log- 
book of  a  man  of  war,  which  convoyed  a  fleet,  to  prove  the 
time  of  the  convoy's  sailing  (3).  Bank-books  are  good 
evidence  to  prove  the  transfer  of  stock  (4) ;  and  on  a  pro- 
secution for  a  libel  published  concerning  a  person  in  his 


(x)  Bull.  N.  P.  149-  >  Rhodes*!  caie, 
I  Leach,  Ct.  C.  29.  Walbce  v.  Cook, 
5  Esp.  N.  p.  C.  117.  See  Birber  ▼. 
Holmes,  3  Esp.  N.  P.  C.  190. 

(«)  R.  ▼.  Crosslcjr,  2  Esp.  N.  P.  C. 


(3)  D'IsrwU  r»  Jowett,  t  Esp.  N.  P. 
C.  417. 

(4)  Breton  v.  Cope,  Petke  N.  P.  C. 
30.  Marsh  ? .  Coinet,  %  Lt]\  N.  P.  C. 
66s » 

office 
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office  of  treasurer  of  a  parish,  an  entry  in  a  vestry-book, 
fttating  that  he  was  elected  at  a  vestry  duly  held  in  pur- 
suance of  notice,  has  been  considered  sufficient  evidehce  to 
support  an  allegation  in  the  indictment,  that  he  was  duly 
elected  treasurer  ( i ).  So,  in  an  action  for  disturbing  the  use 
of  a  pew  in  a  church,  an  old  entry  in  the  vestiy-book,  stating 
that  the  pew  had  been  repaired  by  the  then  owner  of  a 
messuage  (under  whom  the  plaintiff  claimed,)  has  been 
admitted  as  evidence  of  his  right;  being  made  by  the 
churchwardens  on  a  sutgect  within  the  scope  of  their  official 
authority,  and  as  shewing  the  reputation  in  the  parish 
respecting  the  right  (2).  Upon  the  same  principle,  the 
day-book  of  a  public  prison,  containing  a  narrative  of  the 
transactions  of  the  prison,  has  been  received  as  proof  of 
the  time  of  a  prisoner's  commitment  or  discharge  (3):  but 
it  would  not  be  admissible  to  prove  the  cause  of  his  com- 
mitment (4).  The  distinction  between  these  cases  is,  that, 
in  the  fi>rmer,  there  was  no  document  besides  the  one  pro- 
duced, and  no  other  evidence  of  the  fact  in  question  could 
be  given,  except  perhaps  the  parol  testimony  of  some 
person,  who  might  have  happened  to  be  in  prison  at  the 
time ;  but  in  the  last  case,  the  committitur,  from  .which  the 
entry  was  inserted  in  the  book,  might  have  been  produced, 
and  that  would  have  been  better  evidence  of  the  cause  of 
commitment. 

In  the  above-cited  case  of  the  King  V.  Aickles,  the  clerk 
of  the  papers  of  the  prison  produced  a  daily  book,  kept  by 
him,  containing  entries  of  the  names  of  all  the  debtors  and 
criminals  brought  into  prison,  and  of  the  times  when 
they  were  discharged ;  but  it  appeared  that  these  entries 
were  not  made  by  the  clerk  on  his  own  knowledge  of  the 
&cts,  but  generally  from  the  information  of  the  turnkeys, 
and  .frequently  friom  the  turnkey's  indorsements  on  the 

(x)  R.  y.  Martin,  4  Cmnpb.  too.  (i)  R.  v.  Aickles,  z  Leach  Cr.  C. 

(a)    Price  ▼•  Littlewoody  3  Canpb.     436. 
aSS.  (4)   Salter  anH  othen  ▼.  Thomas, 

jBos.&PuIKx88. 
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backs  of  the  warrants,  which  warrants  were  afterwards 
r^ukrly  filed.  Upon  this^  it  was  objected  that  the  entries 
in  the  book  were  mere  copies,  and  that  the  original 
minutes,  from  which  the  entry  of  the  prisoner's  dischaige 
had  been  made,  ought  to  be  produced  as  the  best  evidence* 
But  the  court  overruled  the  objection,  and  admitted  the 
contents  of  the  book,  as  it  appeared  to  have  been  the  con* 
stant  and  established  practice  of  the  keepers  of  public 
prisons  to  register  the  discharge  of  prisoners  in  such  bodes 
as  the  one  produced,  and  in  the  manner  there  described* 

In  another  case,  a  parish  register  of  christenings  was 
received  in  evidence  as  an  original  authentic  book,  althou^ 
the  constant  practice  in  the  parish  was  to  make  a  memo* 
randum  of  the  christ^iings  in  a  day^bodc,  irom  which 
entries  were  some  time  afterwards  made  into  the  re- 
gister (i).  The  question  in  that  case  was  on  the  plaintiff's 
legitimacy,  and  on  the  part  of  the  plaintiff  a  general  parish 
register  was  produced,  in  which  there  was  an  ^itry  of  his 
christening,  describing  him  in  the  same  manner  as  legi- 
timate children  were  usually  entered.  It  appeared  that  the 
practice  was  to  make  the  entries  in  thia  register  once  io 
three  weeks,  out  of  a  day-book,  in  which  entriea  were 
made  immediately  after  the  christening,  or  the  some  morn- 
ing ;  and  in  the  case  of  ill^timate  children,  to  insert  in  the 
entry  the  letters  B.  B.,  which  were  iiitended  to  signify 
<<  blue  born."  The  counsel  for  the  drfendant  then  ofiered 
in  evidence  the  day-book,  from  which  the  other  entry  was 
posted,  and  in  which  the  letters  B.  B.  were  inserted,  insist* 
ing  that  it  was  the  original  entry.  But  a  majority  of  the 
judges  present,  on  a  trial  at  bar,  were  of  opinion,  that 
such  evidence  ought  not  to  be  received,  on  the  ground, 
that  there  could  not  be  two  roisters  in  the  parish,  and 
that  the  one  first  produced  ought  to  be  taken  to  be  the 
true  register.  7- If,  indeed,  the  entry  in  the  day-book,  re- 
presenting the  plaintiff  as  illegitimate^  had  been  signed  b^ 

(i)  May  V,  May,!  Scr.  107a. 

the 
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the  reputed  &ther  or  the  mother,'  or  made  under  their  di- 
rection,  such  eyidence  would  have  been  admissible  as  the 
declaration  of  a  deceased  parent  on  a  question  of  legitimacy; 
but  i^  on  the  other  hand,  in  the  absence  of  sudi  proof, 
the  entry  appeared  to  be  merely  a  private  memorandum 
kept  for  the  purpose  of  assisting  the  clerk  to  make  up  the 
register,  (and  of  that  nature  it  seems  here  to  have  been 
considered,)  in  that  case  it  could  not  be  received  as  the 
original  authenticated  entry. 

The  rolls  of  a  court  baron  (which  is  the  court  of  the  free-  Rolls  ot 
holders,)  or  of  the  customary  court  (which  is  the  copy-  """^ 
holders'  court,)  are  evidence  between  the  lord  of  the  manor 
and  his  copyholders  or  tenants.     They  are  the  public  do- 
cuments by  which  the  inheritance  of  every  tenant  is  pre- 
served, and  the  records  of  the  manor  court,  which  was 
anciently  a  court  of  justice  relating  to  all  property  within 
the  manor(i).     So  ancient  writings,  not  properly  court 
rolls,  but  found  among  the  court  rolls,  and  delivered  down 
from  steward  to  steward,  purporting  to  be  made  ^^  assensu 
omnium  tenentium,"  have  been  admitted  as  evidence  to 
prove  the  course  of  descent  within  a  manor ;  and  this,  al- 
though they  were  not  signed  by  any  of  the  tenants  (2). 
And  an  entry  in  the  court  rolls,  stating  the  several  customs 
within  the  manor  as  found  by  the  homage,  and  regiilating 
the  descent  of  the  several  species  of  tenure,  was  in  another 
case  (3)   admitted  to  be  good  evidence  of  the  mode  of 
descent,  although  no  instances  were  shewn  of  any  tenant 
having  in  fact  so  taken  under  the  custom.     <<  It  cai^not  be 
doubted,"  said  Lord  Kenyon,  ^'  that  this  evidence  waa 
admissible,  for  tradition  and  the  received  opinion  ore  the 
lex  loci.     Here  was  full  proof  of  a  tradition  respecting  the 
custom  of  descent  in  this  manor ;  it  was  the  solemn  opinion 
of   twenty-four    homagers,    who    are    the    constitutional 
judges   of  the   court,    delivered   on    an   occasion   when 

(i)  Gilb.  Ev,  67.    4T.R.67a  {3)    Roe  dem.  Beebee  v.  Parker, 

(a)    Denn  dem.  Goodwin  v.  Spray,     5T.R.  a6.  Roe  dem.  Bennett  v.  Jeffery, 
z  T.  R.  466, 473.  %  Mask  &  Selw.  9». 

they 


3 1 6  On  Public  Writings^  not  judicial.     [Ch.  6. 

they  were  discussing  the  interests  of  all  the  tenants   of 
the  manor." 

Upon  the  same  principle,  in  an  action  by  a  copyholder 
against  a  freeholder  pf  a  manor  for  surcharging  the 
common  ( i )» an  old  writing,  found  among  the  muniments  of 
the  manor,  and  purporting  to  be  signed  by  many  of  the 
copyholders,  stating  that  the  commoners  of  the  manor  had 
an  ancient  unlimited  right  of  common,  but  that  they  had 
agreed  to  a  certain  stint,  was  held  admissible  evidence  of 
the  reputation  of  the  manor  at  that  time,  as  to  the  general 
prescriptive  right  of  common,  against  the  limited  right  in- 
sisted on  by  the  plaintiff;  and  altliough  it  was  not  proved 
that  the  instrument  had  been  signed  by  a  majority  of  the 
copyholders,  or  that  the  plaintiff  held  the  copyhold  tenc* 
ment  under  any  one  of  those  who  had  signed,  yet  that  cir- 
cumstance could  not  affect  the  admissibility  of  the  instru- 
ment, which  waff  offered  in  evidence,  not  on  the  footing  of 
an  agreement,  but  as  evidence  of  tradition  and  the  received 
opinion  within  the  manor. 

Terriers.  Terriers  are  of  two  kinds,  temporal  and  ecclesiastical. 

It  has  been  established  by  a  variety  of  cases,  that  old  terriers 
or  surveys  of  a  manor  are  evidence  of  manorial  tenures  or 
boundaries  (a).  And  so,  an  ecclesiastical  terrier  is  evidence 
of  the^  possessions  of  a  church,  if  it  has  been  regularly  made 
and  preserved  in  the  proper  repository.  By  the  ecclesiasti- 
cal canons,  an  inquiry  is  directed  to  be  made,  from  time  to 
time,  of  the  temporal  rights  of  the  clergyman  in  every 
parish,  and  to  be  returned  into  the  registry  of  the  bishop. 
This  return,  which  is  generally  signed  by  the  minister,  is  de- 
nominated a  terrier,  and  derives  its  authority  from  being 
found  either  in  the  bishop's  register  oflSce  (3),  or  the  registry 
of  the  archdeacon  of  the  diocese  (4).  Unless  it  comes  from 
one  of  these  repositories,  it  cannot,  in  general,  be  admitted 

(i)    Chapman  v.  CowUn,  13  Ewt,         (3)  Atldni  v.  Hitton,  4  Gwill.  1406. 
'o-  aAnftr.386.  B.C.    4 Gwill.  1593; 

(1)  Gilb.  Ef .  69.  (4)  Foils  v.  Durant,  4  OwilL  1450,4. 

in 
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in  evidence.     A  paper  therdbre,  purporting  to  be  a  terrier, 
found  in  the  charter-chest  of  a  college,  which  had  property 
in  the  parish,  was  thought  to  be  inadmissible  to  disprove  a 
modus  (i }.    However,  under  particular  circumstances,  this 
rule  has  been  relaxed,  and  a  terrier  has  been  admitted, 
though  not  brought  from  one  of  the  regular  repositories, 
where  the  custody  in  another  place  has  been  satisfactorily 
explained.     Thus  a  terrier,  found  in  the  registry  of  the 
dean  and  chapter  of  Lichfield,  was  admitted  to  be  evidence 
against  one  of  the  prebendaries  (2).     This  evidence  was 
rejected  at  the  trial;  but  a  new  trial  was  afterwards  granted 
by  the  court  of  King's  Bench,  on  the  ground,  that  the  evi- 
dence ought  to  have  been  received,  as  there  appeared  to  be 
a  proper  connection  between  the  terriers  and  the  place, 
where  it  was  found ;  and  a  strong  coiToborating  circum- 
stance was»  that  the  terrier  was  found  annexed  to  an  old 
lease  of  the  prebend,  of  nearly  the  same  date  (3).     But 
when  the  custody  is  merely  private  and  unconnected  with 
the  subject-matter,  the  courts  have  never  gone  the  length 
of  admitting  such  papers  in  evidence.     An  instrument, 
therefore,  purporting  to  be  an  endowment,  without  the  seal 
of  the  bishop,  and  another,  purporting  to  be  an  Inspeximus 
of  the  former  under  his  seal,  were  rejected,  because  they 
came  out  of  the  hands  of  a  private  person  entirely  uncon- 
nected with  the  matters  contained  in  them  (4).     For  the 
same  reason,  before  ancient  grants  can  be  admitted  as  evi- 
dence of  private  rights,  the  custody,  in  which  they  have 
been  kept,  ought  to  be  satisfiustorily  explained.     In  a  late 
case^  a,  grant  to  an  abbey,  contained  in  a  manuscript  in- 
titled  ^^  Secretum  Abbatis"  in  the  Bodleian  library  at  Ox- 
ford, was  rejected,  as  not  coming  from  the  proper  cus- 
tody (5};  and,  on  the  authority  of  this  case,  Mr.  Justice 
Lawrence  held,  that  an  old  grant  to  a  priory,  brought  from 
th^  Cottonian  manuscripts  in  the  British  Museum,  could 
not  be  received,  as  it  was  not  shewn  that  the  possession  of 

(i)  4  Owill.  1406.  U)  Potts  V.  Durant,  4  Gwill.  1450. 

(a)  Miller  V.  Fo&ter,  4  Gwill.  1 406.  n.  (5)  Micbell  v.  Rabbets,  cited  jTaunt. 

(3)  4Gwm.i453.  91. 

the 
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the  grant  was  connected  with  any  perwn  who  bad  an  inte^ 
rest  in  the  estate,  (i) 

A  terrier  is  strong  evidence  against  a  parson ;  but  it  is 
never  admitted  for  him,  unless  it  be  signed  by  a  churchwar- 
den, or  (if  the  churchwardens  are  nominated  by  him,)  by 
some  of  the  substantial  inhabitants  of  the  parish  (2).  Ter- 
riers are  generally  signed  by  the  minister  of  the  parish ;  but 
this  does  not  appear  to  be  essentially  necessary.  In  a  late 
case  (3),  on  a  bill,  filed  by  a  vicar  against  the  impropriatrix 
of  a  rectory,  for  agistment  tithe,  a  terrier  was  given  in  evi- 
dence, on  the  part  of  the  vicar,  signed  only  by  the  church- 
wardens; it  was  objected,  first,  that  it  was  not  a  terrier,  be- 
cause made  by  the  churchwardens  alone,  and  not  signed  by 
the  vicar ;  secondly,  that  even  supposing  it  to  be  a  proper 
terrier,  yet  that  it  could  not  be  admitted  in  evidence  in  that 
cause  against  the  rector,  as  it  was  not  signed  by  any  person 
claiming  under,  or  on  the  part  of,  the  rector.  However, 
the  court  were  of  opinion,  that  the  terrier  was  admissible  ; 
that  such  imperfect  terriers  were  now  uniformly  received ; 
that  the  terrier  in  question  was  signed  by  persons  who  were 
in  no  respect  interested,  and  whose  duty  it  was,  from 
their  official  situation,  to  sign  it;  and  that  the  want  of  the 
vicar's  signature  made  it  stronger  evidence  in  &vour  of  his 
successor. 

Heraid*t  The  ancient  books  of  the  herald*s  office  (4),  and  their 

visitation-books  of  counties  (5),  are  evidence  on  a  question 
of  pedigree.  The  visitation-books  contain  the  pedigrees 
and  arms  of  the  nobility  of  the  kingdom  from  the  twenty- 
first  year  of  Henry  VIII.  to  the  hitter  end  of  the  seven- 
teenth century,  during^  which  period  the  two  provincial 
kings  of  arms,  soon  af^r  their  investiture  in  office,  usuaDy 
received  a  commission  under  the  great  seal,  authorizing 

(i)  Swinoerton  ▼.  Marquis  of  Suf-  (4}  King  dem.  Lord  Thanec  ▼•  Fos- 

ford,  3  Taunt.  9 1 .  Ur,  %  Joo.  %%^ 

(S)  Bull.  N.  P.ft4t.  is)  Pictm  v.  Wahtr,  i  Str.   z6t. 

(3)   lUiagworth  v.  Laigh,  4  G  will  Mauhews  v.  Port,  Comlv  63. 
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them  to  visit  the  several  counties  within  their  respective 
provinces,  ^^  to  take  survey  and  view  of  all  manner  of 
arms,  cognisances,  crests,  and  other  like  devices,  with  the 
n<>tes  of  the  descents,  pedigrees,  and  marriages  of  all  the 
nobility  and  gentry  therein  contained ;  and  also  to  reprove, 
control,  and  make  in&mous  by  proclamation,  all  such  as 
unlawfully  and  without  just  authority  usurp  or  take  any 
name  or  title  of  honour  or  dignity/'  The  first  of  these 
commissions  was  issued  in  the  twenty-first  year  of  Hen- 
ry VIII.,  and  the  last  in  the  second  of  James  II.  ( i )  From 
these  visitation-books,  entries  were  afterwards  made  into 
the  books  kept  at  the  College  of  Heralds. 

A  licence  from  tlie  Pope,  granted  in  the  reign  of  £d-  Pope's  bull 
ward  the  Second,  has  been  adjudged  to  be  evidence  of  an 
impropriation,  the  Pope  being  formerly  the  supreme  head 
of  the  church,  and  having  the  disposition  of  all  spiritual 
benefices  (2).  For  the  same  reason,  a  Pope's  bull  was 
formerly  admitted  in  evidence,  to  shew  that  monastery 
lands  had  a  special  exemption  from  the  payment  of 
tithes.  (3) 

Corporation-books,  containing  an  account  of  the  pri-  Corpora- 
vilegtes  or  public  transactions  of  the  body,  are  evidence  in  a  **<>'*"^'^'' 
suit  between  the  several  members,  on  the  same  footing,  as 
manor-books  between  the  tenants  of  a  manor*  But  they 
are  not  evidence  in  favour  of  a  corporation  to  support  a 
claim  of  right  against  a  stranger(4);  and  before  they  can  be 
admitted  in  any  case,  it  ought  to  be  shewn  that  they  have 
been  regularly  kept  by  the  proper  officer  of  the  coi*poration. 
On  an  information  in  the  nature  of  a  quo  warranto,  the 
prosecutor  produced  in.  evidence  a  book  written  by  the  pro- 
secutor's clerk,  not  an  officer  of  the  corporation,  which  ap- 
peared to  be  only  minutes  of  corporate  acts  dpne  some  ye^rs 
before  and  was  not  kept  as  a  public  book  of  the  corporation; 

( i)  S«c  Firtt  Report  of  the  House  of  (3 )  Lord  Clanricard's  case,  Palm.  37. 

Commoas  on  the  Public  Records,  p.  8a.  (4)  I  H.  Bhick.  2x4.  n.  {c).    Mayor 

Appendix,  (c.  8.)  «f  London  v.  Mayor  of  Ly^. 

(a)  Cope  v.Bfdford,  Palm.  427. 

this 
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this  evidence  was  rgected  at  the  trial)  and,  on  a  motion 
afterwards  for  a  new  trial,  the  court  held  that  it  had  been 
properly  rejected.  ^^  Corporation-books,'*  the  Court  said, 
<^  are  generally  allowed  to  be  given  in  evidence,  when  they 
have  been  publicly  kept  as  such,  and  when  the  entries  have 
been  made  by  the  proper  officer ;  not  but  that  entries  made 
by  other  persons  may  be  good,  if  it  be  shewn  that  the  town- 
clerk  is  sick,  or  refuses  to  attend." (i) 

HistcrUs.  A  general  history  may  be  admitted,  says  Mr.  Just.  Buller, 
to  prove  a  matter  relating  to  the  kingdom  at  large  (2}. 
Thus,  in  the  case  of  St  Katherine's  Hospital,  Lord  Hale 
allowed  Speed's  Chronicles  to  be  evidence  of  a  particular 
point  of  history  in  the  time  of  Edward  III.  (3)  And  the 
same  book  was  admitted  as  evidence  of  the  death  of  Ed- 
ward the  Second's  queen,  in  the  case  of  Lord  Brounker  v. 
Sir  R.  Atkins  (4),  where  Ch.  J.  Pemberton  said,  he  knew 
not  what  better  proof  they  could  have.  Histories,  how- 
ever, it  is  admitted,  cannot  be  received  as  proof  of  a  private 
right  or  particular  custom  (5).  Camden's  Britannia  was 
therefore  rejected  on  an  issue,  whether  by  the  custom  of 
Droitwich  salt-pits  could  be  sunk  in  any  part  of  the  town, 
or  only  in  a  certain  place  (<$)•  And  in  another  case  where 
the  question  was,  whether  a  particular  abbey  was  of  the 
inferior  order,  Dugdale's  Monasticon  was  refused,  because 
the  original  records  might  be  had  in  the  augmentation- 
office  (7).  So,  it  has  been  determined,  that  Dugdale's 
Baronage  is  not  evidence  to  prove  a  descent.  (8) 

Proof  of  With  regard  to  the  proof  of  entries  in  public  lxxdc% 

public  iwoks.  *  ^^  "^^  clearly  settled,  that  wherever  an  original  is  of  a 

public  nature  and  admissible  in  evidence,  an  examined  ccpy 


(i)  R.  V.  Mothersell,  x  Str.  9a. 
14  Vin.  Abr.  Evidence,  (A.  b.  15.) 
pL  16. 

(a)  Bull.  N.  P.  S48. 

(3)  X  Vent  15 1.  Suiner  v.  Burgenet 
of  Droitwich.  i  Salk.  a8».  Skio,  6S3. 
S.C. 


(4)  Skin.X4. 

(jS  Bua  N.  P.  S48.     Codanan  v. 
Mather,  i  BKtnard.  X4» 

16)  xSaOciSi.    Skin.^ij. 

7)  Ih. 

^8)  Pierc«y*s  case,  a  Joo.  164* 
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wiU  eqaally  be  admitted  ( i ).  The  rule  is  necessary,  as  well 
Im*  the  security  of  the  instmment,  as  for  the  convenience 
of  the  public.  Examined  copies,  therefore,  of  entries  in 
the  Journals  of  the  Lords  or  Commons  (2),  or  of  entries  in 
the  Bank  books  (3),  or  in  the  books  of  the  East  India  Com- 
pany (4),  and  examined  copies  of  entries  in  parish  registers, 
or  in  the  books  of  assessments  made  by  the  commissioners 
of  land  taix  (;),  or  in  the  books  of  the  commissioners  of 
excise  (6),  or  in  the  court  rolls  of  a  manor  (7),  and  in  other 
cases  of  the  same  kind,  have  been  admitted  in  evidence, 
when  the  original  books  themselves  would  have  been  ad- 
xnisftible.  But  where  an  original  is  of  a  private  nature,  a 
copy  will  not  be  evidence,  unless  the  original  is  lost,  or 
destroyed,  or  in  the  possession  of  the  opposite  par^. 
'Thus,  the  copy  of  an  old  letter,  brought  from  the  chest  oC 
a  corporation,  has  been  refused  (8).  In  one  case^  indeed^ 
where  the  original  was  kept  in  the  Bodleian  library  at 
Oxford,  and  by  the  statutes  of  the  university  not  remove- 
able,  an  examined  copy  was  allowed  to  be  given  in  evi- 
dence (9) ;  the  court  admitted  the  case  not  to  be  within  the 
general  rules  of  evidence^  but,  under  the  particular  circum* 
stances,  permitted  the  copy  to  be  read. 


(1)  Per  Holt  C.  J.  in  Lynch  v. 
Gierke,  3  Saik.  153.  R.  v.  Haines, 
ConberK  337.    Skin.  583.  S.  C. 

{%)  Jones  V. Randal,  Cowp.  17.  R. 
▼.  I^.  G.  Gordon,  7,  Doug.  593. 

(3)  Marsh  v.  Colnet,  a  Efp  N.P.C. 
665.  Breton  v.  Coape,  Peake  N.  P.  C 
30. 

(4)  aDoog.593.  n.  (3). 

(5)  R.  V.  King  and  others,  ftT.R, 


(6)  Cartb.  346.  R.  v.  Commiaiioa. 
era  of  Land-tax,  1 T.  R.  134. 

(7)  Tucky  V.  Flower,  Comberb.  137. 
R.  V.  l^aioes,  ib.  337.,  per  Holt  C.  J. 
Doe  dem.  Churchwardens  of  Croydon 
V.  Cook,  5  £sp.  N.  P.  C.  Sfti. 

^8)  R.  V.  Gwyn,  1  Str.  401. 
(9)  DowDva  y.  Moreman,  xOwUL 
659.    Bunb.  189.  S.C. 
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On  the  Inspection  of  Public  Writings, 


Records. 


TTHE  judicial  records  of  the  king's  courts  are  safely  kept 
for  the  public  convenience,  that  any  subject  may  have 
access  to  them  for  his  necessary  use  and  benefit ;  ivhich  was 
the  ancient  law  of  England,  and  is  so  declared  by  an  act  of 
parliament  in  the  forty-sixth  year  of  Eklward  the  Third(i). 
Copy  of  in-  Some  restriction,  however,  of  the  general  right  of  inspect- 
4ictment.  j^g  records  has  been  thought  necessary  in  the  case  of  an 
acquittal  on  a  prosecution  for  felony;  in  which  case,  if  the 
trial  is  at  the  Old  Bailey,  a  copy  of  the  indictment  cannot 
regularly  be  obtained  without  an  order  from  the  courtj  and 
it  is  a  common  practice,  on  tlie  circuits,  to  apply  to  the  court 
for  a  copy  at  the  time  of  the  trial.  This  practice  appears  to 
have  been  first  adopted  at  the  Old  Bailey,  in  pursuance  of  an 
Order  made  by  some  of  the  judges,  for  the  regulation  of 
those  sessions  in  the  twenty-sixth  year  of  Charles  II.  {2} 
It  was  then  ordered,  **  that  no  copies  of  any  indictment 
for  felony  be  given  without  special  order,  upon  motion 
made  in  open  court,  at  the  general  gaol  delivery ;  for  the 
late  frequency  of  actions  against  prosecutors  (which  cannot 
be  without  copies  of  the  indictment)  dctcrreth  peoi)le  from 
prosecuting  for  the  king  upon  just  occasions."  And  Lord 
Holt  has  laid  it  down  as  a  general  rule  of  law,  that  if  a 
person  be  indicted  for  felony  and  acquitted,  and  means  to 
bring  an  action  (without  sufficient  cause),  the  judge  will  not 
permit  him  to  have  a  copy  of  the  record,  and  he  cannot 
have  a  copy  without  leave  (3).     In  the  case  of  Vander- 

(i)  3  Inst.  71.     Pref.  to  3d  Rep.,  right  and  title  to  a  copy  of  the  record, 

p*  3i  4*  for  any  use  which  he  may  think  fit  to 

(2)  Directions  for   Juuices  at  the  make  of  it ;  and  that,  after  a  demand. 

Old  Bailey,  prefixed  to  Kelyng*s  Rep.  the  proper  officer  might  he  poni^ed  for 

p.  3.,  order  7.      See   Brangam*s  case,  refusing  to  make  out  a  copy. 
I  Leach    >.  €.31.  In  this  case,  Willea  (3)  In  the  case  of  Dr.  Groenvelt  v. 

C  J.  is  reported  to  have  s.»«d,  that,  by  Dr.  Burwcll  and  Others,  i  Ld.  Raym. 

the  laws  of  the  realm,  estxy  prisoner  %SZ' 


upon  his  acquittal  has  an  undoubted 
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comb  and  Abbott  (i),  the  prisoners  after  their  acquittal 
applied  for  copies  of  the  several  indictmeAts,  for  the  pur- 
pose of  assisting  them  in  their  plea  of  autrefois  acquit : 
the  court,  however,  refused  to  grant  them  copies,  but  or- 
dered the  officer  to  read  over  the  indictments  slowly  and 
distinctly,  which  was  accordingly  done. 

The  rule  of  the  judges  states,  that  an  'action  against  a 
prosecutor  cannot  be  maintained  without  a  copy  of  the 
indictment,  and  that  a  copy  is  not  to  be  given  without  an 
order  from  the  court ;  but  it  is  not  to  be  inferred  from  this, 
that  an  order  is  essentiiUly  necessary  for  the  introduction 
of  a  copy  in  evidence,  or,  if  a  copy  were  o£fered  to  be  pro- 
duced  witlioot  an  order,  that  it  could  on  that  account  be 
properly  rejected.  The  admissibility  of  such  evidence  has 
been  determined  in  the  late  case  of  Legatt  v.  Tollervey(2)* 
On  the  part  of  the  plaintiff  in  that  case,  the  clerk  of  the 
court  of  quarter  sessions,  before  which  the  indictment  had 
been  tried,  produced  a  copy,  which,  for  want  of  an  order, 
was  not  allowed  to  be  read;  and  the  plaintiff  was  in  con* 
sequence  nonsuited.  But  the  Court  of  King's  Bench  were 
of  opinion  that  the  evidence  ought  to  have  been  received, 
and  set  aside  the  nonsuit.  *^  It  is  very  dear,''  said  Lord 
EUenborongh  C.  J.,  ^<  that  it  is  the  daty  of  the  officer,  charged 
with  the  custody  of  the  records  of  the  court,  not  to  produce 
a  record  but  upon  competent  authority,  which  at  the  Old 
Bailey  is  obtained  upon  application  to  the  court,  pursuant 
to  the  order  that  has  long  prevailed  there;  and,  with  re* 
spect  to  the  general  records  of  the  realm,  upon  application 
to  the  Attorney-General.  But  if  the  officer,  even  with* 
out  authority,  shall  have  given  a  copy  of  a  record,  or  pro- 
duce the  original,  and  that  is  properly  psoved  in  evidence, 
I  cannot  say  that  such  evidence  shall  not  be  received.  He 
may  incur  the  penalty  of  his  contempt  of  the  court,  and 
may  be  warned,  at  the  time^  of  his  poril  in  so  doing,  and  a 
discreet  officer' placed  in  such  a  situation  would,  before  he 

(i)  a  Letch  Cr.  C.  Ssx.  (t)  i4S^9  304« 

Y  2  produced 
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produced  the  record,  or  gave  a  copy  of  it,  applj  to  the 
court,  and  state  the  circumstances;  and  it  cannot  be 
doubted,  that  he  would  be  saved  harmless  in  doing,  whati 
after  such  disclosure,  the  court  should  order  him  to  do. 
But  still  I  cannot  hdp  thinking,  that  the  rule  laid  down 
by  Lord  Ch«  J.  Lee,  in  the  case  of  Jordan  v.  Lewis  ( i },  is 
the  correct  rule.  The  order  made  at  the  Old  Bailey  was 
diere  read  by  way  of  objection  to  the  evidence  o&red, 
but  the  Chief  Justice,  in  that  case,  said,  that  he  could 
not  refuse  to  let  the  plaintiff  read  the  copy  of  the  indict- 
ment, though  obtained  without  any  order  of  the  court  for 
that  purpose." 

The  rule,  which  has  been  before  mentioned,  is  confined 
to  cases  of  felony.  In  prosecutions  for  misdemesnors,  the 
defendant  is  still  entitled  to  a  copy  of  the  record,  as  a 
matter  of  right,  without  a  previous  application  to  the 
court  (2).  So,  in  the  case  of  a  conviction  by  a  magistrate, 
the  defendant  is  entitled  to  a  copy  of  the  conviction,  in 
order  to  defend  himself  against  an  action  for  the  same 
ofience ;  and  if  it  should  be  refused,  and  the  Defendant  in 
eonsequence  sue  out  a  writ  of  certiorari,  merely  for  the 
the  purpose  of  procuring  a  copy  and  making  his  defence, 
the  magistrate  will  be  compelled  to  pay  his  own  costs  of 
returning  the  conviction  (3).  The  conviction  may  be 
drawn  up  at  any  time,  before  the  return  to  the  certiorari,  or 
to  the  sessions,  though  after  a  commitment  (4),  or  after  the 
levying  of  the  penalty  (5).  And  the  conviction  returned  to 
the  sessions,  or  to  the  court  of  King's  Bench,  is  the  only 
one,  of  which  those  courts  wiU  take  judicial  notice.  (6) 

A  defendant  on  a  criminal  charge,  is  not  entitled  to  an 
inspection  of  the  grounds,  upon  wbidi  the  proaecutioii  has 

(f)   1  Stn.  ziai.  X4  Etst,  305.         (3)  R.  v.Midlam«3Burr«i7Si. 
n.  (a),  S.  C,  rqioneci  from  Mr.  Ford's         (4)  Mgney  v.  Johnson,  la  Bast,  67. 
MS.  %%. 

{%)  MorriioA  ▼.  KcUy,  t  Black.  Rap.         (5)  R.  t,  Baiker.  i  But,  x86. 
185.    Evans  v.  Pi.ilip«,  reported  itum  (6)  lb.  x8S. 

MS.  ia  Selw.  Ni.  Pri.  9j». 

been 
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been  instituted.     In  some  species  of  treason,  indeed,  the 
prisoner  is  entitled  to  a  copy  of  the  indictment,  a  privilege 
not  allowed  by  the  common  law,  but  conferred  by  act  of 
parliament ;  but  neither  in  cases  of  treason,  nor  of  felony, 
has  he  any  right  to  a  copy  of  the  depositions  of  witnesses, 
who  are  to  appear  against  him.     So,  when  informations  are. 
filed  by  the  Attorney-Genera!,  on  depositions  taken  under 
the  excise  laws,  the  defendant  is  not  allowed  to  inspect  those 
depositions.     And  in  a  case  where  an  information  was  filed 
against  an  officer  of  the  East  India  Company,  on  charges 
of  delinquency  founded  upon  the  report  of  a  board  of  in- 
quiry in  India,  the  court  of  King's  Bench  were  of  opinion, 
tjiat  the  defendant  had  no  right  to  have  an  inspection  of 
that  report,  and  that  the  court  had  no  discretionary  power 
to  grant  it  ( i).     ^*  The  practice  on  indictments  at  common 
law,  and  on  informations  upon  particular  statutes,"  said  Mr. 
Just.  Buller  on  that  occasion,  **  shews  it  to  be  dear,  that 
the  defendant  is  not  entitled  to  inspect  the  evidence,  on 
which  the  prosecution  is  founded,  till  the  hour  of  trial." 
It  has  been  observed  (2),  that  one  of  the  objects,  which  the 
legislature  had  in  view,  in  passing  the  statutes  relative  to 
depositions  taken  by  magistrates  in  cases  of  felonj',  was  to 
enable  the  judge  and  the  jury,  before  whom  the  prisoner  is 
tried,  to  see  whether  the  witnesses  at  the  trial  are  consistent 
with  the  account,  which  they  have  given  before  the  com- 
mitting magistrate;  it  seems  reasonable,  therefore,  that  at 
the  time  of  the  trial  the  prisoner,  on  an  application  to  die 
court,  should  be  allowed  to  see  the  deposition  of  a  witness 
called  to  give  evidence  against  him,  and  cross-examine  as 
to  any  variance  or  inconsistency  in  his  testimony. 

The  right  of  inspecting  the  proceedings  of  inferior  juris-  Proceedingt 
dictions  is  more  limited.     It  cannot  be  necessary  for  the  ^'^^^^ 
interests  of  the  public,  that  they  should  be  open  for  inspec- 
tion to  all  persons  without  distinction ;  but,  on  the  other 
hand,  it  seems  reasonable,  that,  in  any  suit,  where  the  re- 

(1)  iU  V.  HolUuid,  4  T.  R.  d^r.  {z)  S«e  ante,  p.  479. 

Y  3  gularity 
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gularity  of  those  proceedings  may  come  into  question,  a 
party  should  have  the  power  of  taking  a  copy  of  such,  as  have 
been  instituted  against  himself.  In  an  action  of  trespass 
and  false  imprisonment,  brought  by  the  plaintiff,  who  had 
been  sued  in  the  court  of  conscience  in  London,  the  court 
of  King's  Bench  allowed  the  plaintiff  to  inspect  the  pro- 
ceedings, so  far  as  they  related  to  the  suit  against  himself, 
on  the  ground  that  every  one  has  a  right  to  look  into  the 
proceedings  to  which  he  is  a  party  (i).  In  another  case, 
where  the  plaintiff^  having  been  fined  for  neglect  of  duty, 
as  an  uiider-ofHcer  to  the  commissioners  of  lieutenancv  for 
the  city  of  London,  brought  an  action  of  trespass  against 
the  defendant  for  distraining  upon  him,  the  court  granted 
the  plaintiff  a  rule  for  inspecting  and  taking  copies  of  the 
rates  and  assessments  made  by  the  commissioners  (2). '  On 
the  same  principle,  in  an  action  for  a  malicious  prosecution 
and  false  imprisonment,  the  plaintiff  may  obtain  a  rule  for 
a  copy  of  the  information,  upon  which  he  was  committed ; 
and,  as  the  original  itself  ought  to  be  produced  at  the  time 
of  the  trial,  the  court  will  also  grant  a  rule,  calling  upon 
the  committing  magistrate  to  cause  it  to  be  produced.  (3) 

A  different  rule,  however,  was  adopted  by  the  court  in 
the  case  of  Dr.  Groenvelt  v.  Dr.  Burwell  (4),  and  in  Abery 
r.  Dickenson  (5).  The  first  of  these  cases  was  an  action 
for  false  imprisonment  against  the  defendants,  who  justified 
as  censors  of  the  college  of  physicians  by  virtue  of  their 
charter,  by  which  charter  they  have  power  to  fine  and  im- 
prison j)ro  non  bene  titendofactdtate  medicifite ;  they  then  set 
forth,  that  the  plaintiff  at  such  a  time  and  place  had  admi- 
nistered unwholesome  medicines  to  A.  B,  and  so  justified 
the  taking  and  imprisoning.  The  counsel  for  the  plaintiff 
moved,  that,  the  register  of  the  college  should  permit  the 

(i)  WiUon  v.Roeers,  iStr.  1341.  Moody  v.  Thurstaa>  t  Sen.  304;  and 

(1)  Edwmrdt  v.  Vciey,  Rep.  temp.  R..  v.  Commissiooers  of  L.and«{«x,  a  T. 

Hard.  118.  R.  134. 

(3)  R.  V.  Smith,  X  Stra.  ia6.  Welch  (4)  i  Ld.  Raym.  253.  454.    Carth. 

V.  Richanis,  Banies,  468.  S.  P.    See  421.491.  B.C. 

also  Herbeit  v.  Asburner,  x  Wile. 297 ;  (5}  Say.  25c. 

plaintiff 
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plaintifF  to  have  copies  of  tbe  proceedings  ^nd  judgment,  to 
^dable  him  to  reply  to  the  defendant's  plea  in  justification ; 
and,  in  support  of  the  application,  it  was  said,  that  the 
plaintiff  was  a  party  to  the  judgment,  and  therefore  had  a 
right  to  a  cop}',  and  that  it  is  the  usual  practice,  if  an  action 
is  brought  for  a  false  return  to  a  mandamus,  upon  which 
the  party  is  returned  to  be  disfranchised,  that  the  King's 
Bench  will  make  an  order  for  the  plaintiff  to  have  recourse 
to  the  public  books.  But  the  court  refused  a  rule,  saying, 
(as  Lord  Raymond  reports  the  case,)  <<  that  they  could 
not  oblige  the  college  of  physicians  to  permit  the  plaintiff 
to  have  a  copy  of  their  proceedings,  for  they  act  in  a  judi<- 
cial  manner,  by  authority  of  an  act  of  parliament ;  and 
therefore  it  shall  be  presumed,  that  they  have  done  right.'' 
The  report  of  this  case  by  Carthew  differs  materially  from 
'  that  by  Ld«  Raymond.  Carthew  reports,  that  the  court 
admitted  the  rule,  for  inspecting  the  proceedings,  to  be 
usual  for  the  sake  of  evidence,  after  issue  joined^  but  not  by 
way  of  assisting  the  party  to  plead.  The  reason  given  in 
Ld.  Raymond's  report,  (namely,  <<  that  the  proceedings 
must  be  presumed  to  be  regular,  since  the  college  acted  in 
a  judicial  manner,  by  authority  of  an  act  of  parliament,") 
seems  to  proceed  upon  the  supposition  that  the  proceedings 
were  truly  and  correctly  set  out  in  the  defendant's  plea ;  and 
on  a  demurrer,  (which  admits  all  the  facts  in  justification,) 
that  reason  would  have  been  conclusive;  it  might  then 
have  been  justly  said  against  the  demurrer,  that,  the  de- 
fendants having  shewn  their  authority  over  the  plaintiff 
kaA  the  fact,  for  which  he  had  been  punished,  being  within 
their  jurisdiction  as  censors,  and  not  traversable  in  this  col* 
lateral  suit,  they  could  not  be  liable  to  an  action  for  what 
they  had  done  within  the  limits  of  their  jurisdiction,  and  in  . 
the  discharge  of  their  judicial  powers.  But  if,  instead  of 
demurring,  the  plaintiff,  in  such  a  case,  had  admitted  the 
warrant  under  which  the  defendants  arrested  him,  and  re- 
plied that  ^^  they  had  committed  the  trespass  of  their  own 
wrong  and  without  the  residue  of  the  cause  alleged  in  their 
plea,"  it  would  then  have  been  competent  for  him  to  shew, 

Y  4  that 
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that  the  defendants  had  exceeded  their  jurifidiction ;  and^ 
for  the  purpose  of  enabling  him  to  be  prepared  with  thia 
defence,  the  plaintiff  seems  to  have  been  entitled,  at  least 
afjber  issue  joined,  to  an  inspection  of  such  proceedings  as 
had  been  instituted  against  himseIC 

In  the  other  case,  before  referred  to,  of  Abery  v.  Dick- 
enson (i),  which  was  an  action  of  trespass  against  the 
defendant  for  taking  a  distress  for  a  penalty  under  an 
order  of  certain  commissioners,  the  court  of  King's  Bench 
is  reported  to  have  refused  the  rule,  on  the  ground  that 
the  commissioners  were  not  parties  to  the  suit.  The 
same  objection  might  have  been  made  in  the  other  cases, 
wliich  have  been  before  cited  (2);  but  the  court  there 
allowed  an  inspection,  (although  the  persons,  who  had 
the  custody  of  the  goods,  were  not  parties  to  the  suit,) 
because  the  plaintiff,  who  applied  for  the  rule,  was  the 
object  of  the  proceedings,  under  which  the  defendants  had 
acted.  The  authorities  before  cited  seem,  therefore,  to 
establish  the  principle,  that,  if  proceedings  have  been 
instituted  by  an  inferior  jurisdiction,  the  party  affected  by 
them  ought  to  be  allowed  to  take  a  copy  of  such  as  relate 
to  liimseli^  in  any  subsequent  suit,  in  which  the  r^[ularity 
of  those  proceedings  may  be  disputed. 

Books  of  Parish  registers,  books  of  the  India  Company  relating 

puhlic  of-  tQ  tijg  transfer  of  stock,  books  of  the  Bank,  &c.  are  for 
some  purposes  considered  as  public  books;  and  persons, 
interested  in  them,  have  a  right  to  inspect  and  take  copies 
of  such  parts  as  relate  to  their  interest  (3).  So  the  books 
of  the  commissioners  of  the  lottery,  and  their  numerical 
lists,  are  of  a  public  nature;  and  kept  by  the  commis- 
sioners in  trust  for  the  ticket-holders,  who  are  entitled  to 
an  inspection,  by  rule  of  court  (4).    But  access  is  not  al- 

(i)  Say.  250b  Mayor  of  London  v.  Sv^inUnd,  f  Bar- 

(a)  See  cases  cited  in  p.  326.  naitlitt.  455. 

(3)  Geery  v.  Hopkins,  2  iA.  Rajm*  (4)  Schtnotti  v.  Bumstead  andotben; 

S51.    Wirriner  v.  Giles,  aStra.  954.     36  G.  3..  cited  from  a  MS.  case  in 

aTidd.Prac596. 

lowed 
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lowed  to  such  parish  books,  as  are  kept  only  for  die  private 
use  of  the  parish,  and  relate  to  their  private  interests. 
An  inspection  was  for  that  reason  refused,  in  an  action 
of-ejectment  by  an  impropriator  against  the  churchwardens 
of  a  parish,  where  a  rule  was  applied  for,  on  the  part  of 
the  plainti£^  suggesting,  tliat  the  parish  books  would  make 
the  titles  appear,  and  that  they  were  the  common  books 
belonging  to  the  parish  at  large ;  but  the  court  were  of 
opinion,  that,  when  the  person  claims  a  distinct  in- 
terest from  that  of  the  parish,  it  is  not  reasonable  to 
compel  the  parish  to  discover  tlieir  title  by  shewing 
their  books,  which  are  kept  only  for  their  own  use(i). 
For  the  same  reason  a  public  company  will  not  be  com<p 
pelled  to  produce  any  books  relating  to  their  private 
transactions.  (2) 

Nor  will  access  be  granted  to  the  books  of  public  of- 
fices, in  collateral  actions  brought  by  persons,  who  have 
no  interest  in  the  books;  therefore,  in  a  qui  tam  action  for 
penalties  against  a  clerk  in  the  post-office  for  interfering  in 
the  election  of  a  member  of  parliament,  the  prosecutor  was 
not  allowed  to  have  a  rule  for  inspecting  the  books  of 
the  post-office,  as  the  cause  did  not  relate  to  any  trans- 
action in  the  post-office,  for  which  transactions  alone 
those  books  are  kept  (3}.  Nor  will  the  court  grant  a  rule 
for  inspecting  the  custom-house  books,  for  the  purpose 
of  furnishing  evidence  in  an  action  between  two  persons, 
who  have  no  interest  in  the  subject-matter,  concerning  the 
amount  of  a  particular  branch  of  the  public  revenue.  (4) 

The  court  rolls  of  a  manor  are  kept  in  the  custody  of  court  raili. 
the  lord  or  his  steward,  not  for  the  use  of  the  lord  alone, 
'  but  as  the  common  evidence  of  the  manorial  rights,  to 
which  evidence  all  the  tenants  of  the  manor,  whether  copy* 

(x)  Cox  V.  Copping,   5  Mi)d.  395,  (3)  Crew  q.  t.  ▼.  Blackhurn,  cited 

I  Ld.Raym.  337.      Lewis  v.  Baker,  iWils.140.    «  Stra.  1005.  S.  P. 

X  BtmaztliRt.  lOO.    Tomer  ▼.  Gethin,  (4)  Atherfold  vw  Beard,  1 T.  R.  61411 

Vin.  Ab.  tic  Evidence,  (F.  b  )  pi.  x  1.  ^|6. 
(2)  Shelling  ▼.  Farmer,  i  Stra.  646. 
•    Murray  v.  Thomhill ,  2  Sua.  717. 
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hold  or  freehold,  have  an  undoubted  right  of  acoen,  as 
well  in  actions  between  the  tenants  and  tlie  lord,  as  be- 
tween the  tenants  themselves  ( i ) ;  and  it  is  now  a  matter  of 
coarse  to  grant  a  rule  for  the  inspection  of  the  court  rolls 
and  ancient  writings  of  a  manor,  on  the  application  of  a  te- 
nant, who  has  been  refused  by  the  lord.     But  this  privi- 
lege is  confined  to  the  tenants  of  the  manor,  and  cannot 
extend  to  third  persons  who  have  no  concern  or  connec- 
tion with  the  manor  court  or  the  court  rolls.    Thus  in  an 
action  of  trespass,  where  the  question  was,  whether  the 
place,  in  which  the  trespass  was  alleged  to  have  be^i  com- 
mitted, was  within  the  manor  of  the  plaintifl^  or  part  of  a 
manor  claimed  by  the  defendant,  the  court  held,  that  the 
defendant,  who»  as  it  appeared  from  his  affidavit,  was  not  a 
tenant  of  the  plaintiff's  manor,  nor  claimed  any  interest 
under  him,   could  not  be  entitled  to  an  inspection  (2). 
And  it  may  be  laid  down  as  a  general  rule,  that  where  the 
question  is  on  the  custom  of  a  manor  between  the  lord  and 
a  stranger,  the  lord  shall  not  be  obliged  to  let  him  have  an 
inspection   of  the  rolls,   because,   in   any  dispute  with  a 
stranger,  they  may  be  considered  as  his  private  evidence ; 
but  if  the  dispute  is  between  tenants  of  the  manor,  or  be- 
tween the  lord  and  a  tenant,  the  lord  shall  produce  the 
roll,  and  permit  copies  to  be  taken. 

^J<*«^»"       Corporation  books  are  open  to  the  members  of  the  cor- 
poration, as  court  rolls  are  to  the  tenants  of  a  manor  *. 

(i)    Roe   ?.  Aylmcr,  Barnes,  436.  (%)  Tilhot  r.  Villeboys,  cited  from 

Hobson  V.  Parker,  ib.  137.  Addington  MS.  by  Duller  J.  3  T.  R.  141.  Smith 
V.  Clodc,  1  Black.  Rep.  1030.  Folkard  v.  Davie«,  i  Wils.  Z04.  Bp.  of  Here- 
V.  Hemct,  ib.  xo6i.  R.  v.  Shenejr,3  T.  ford  v,  Duke  of  Bridgwater,  Bunb.  »69. 
R.  14*'  Attorney- GcncrBl  v.  City  of  Covenirr, 

Bunb.  290. 


♦  By  Stat,  ja  G.  3.  c  58.  s.  4,  t  penalty  of  a  hundred  pounds  is  incurred  by  any 
officer  of  the  corporation,  having  the  custody  of  the-  corporation  records,  u&o 
shall  refuse  to  allow  tny  other  officer  or  member  to  inspect  books  and  papers, 
w  herein  ire  entered  the  admission  or  swearing  in  of  the  freemen,  burgesses,  or 
members  of  the  corporation,  and  to  take  copies  or  minutes  of  such  admission,  tee. 

Thus, 


\ 
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Hitis,  where  a  mandamus  bad  been  granted  to  admit  a 
person  into  a  corporation,  and  by  the  return  it  appeared 
to  be  a  question,  whether  the  master,  under  whom  he  had 
served,  had  been  admitted  to  his  freedom  in  the  corporar 
tion,  a  rule  was  moved  for,  on  the  part  of  the  person 
claiming  admission,  to  inspect  the  books  of  the  corporation; 
and  the  court  held  that  every  member  has  a  right  to  inspect 
and  take  copies  of  corporation-books  for  any  matter  that 
concerns  himself,  even  in  a  dispute  with  strangers;  but,  as 
the  return  had  pointed  out  the  necessity  of  inspecting 
them  for  a  particular  purpose,  the  rule  should  be  confined 
to  such  books  as  contained  the  admissions  of  freemen  (i). 
So,  where  an  information  in  the  nature  of  a  quo  warranto 
had  been  obtained,  at  the  relation  of  corporators,  against  a 
person  charged  with  unlawfully  holding  a  corporation- 
office,  the  court  held  that  these  relatora  were  entitled  to 
inspect  the  books,  and  that  the  rule  should  be  limited  to 
the  inspection  of  such  papers  as  related  to  the  subject- 
matter  in  discussion.  (2) 

This  right  of  inspecting  the  muniments  of  a  corporation 
is  confined  to  the  members  of  the  corporate  body*  A 
stranger  has  no  better  right  to  inspect  corporation-books, 
than  to  inspect  the  books  of  any  private  person.  On  a 
prosecution  against  a  person  for  practising  physic,  (not 
being  a  member  of  the  college  of  physicians,  nor  having  a 
licence,  nor  being  a  graduate  of  either  university,)  the  de- 
fendant moved  for  leave  to  inspect  the  books  of  the  college 
of  physicians,  but  the  couit  refused  to  grant  the  rule,  as 
the  defendant,  who  was  not  a  member,  had  no  right  to  see 
the  books  (3).  And  in  an  action  of  trespass,  where  the 
defendant  justified  under  a  corporation  for  distraining  for  a 
toll,  the  court  refused  a  similar  rule  to  the  plaintiff,  who 

(1)  Per  Cur.  tn  R.  v.  Fraternity  of  tion   of  B;:rnstaple  v.  Lathey,  3T.  R. 
Hostmcn  in  Newcastle,  1  Scm.  122a.  303. 

(2)  R.  V.  Babb,  3T.R.  579.  Cicw  (5)  Dr.  West's  case,  cited  z  WiJs. 
9.  t  V.  Saunders,  2  Stra  X065.  Corpora-  240. 

was 
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was  a  stranger  to  the  ooiporation(i).  A  difierent  practice 
was  at  one  time  introduced  in  courts  of  Iaw{2)9  upon  the 
ground,  that,  on  filing  a  bill  for  disclosure  in  a  court  of 
equity,  an  inspection  would  be  granted  as  a  matter  of 
course,  and  that  it  would  only  cause  unnecessary  expenoe 
to  send  them  into  that  court.  But  this  practice,  which  was 
not  warranted  by  earlier  authorities  (3),  nor  conformable 
to  the  practice  of  courts  of  equity,  has  been  long  discon- 
tinued ;  and  the  rule  of  law,  now  established,  is,  that  in 
diq^utes  between  several  members  of  a  corporation  an 
inspection  of  the  corporation-books  will  be  granted,  be- 
.  cause  each  has  a  right  to  see  them ;  but  an  inspection  will 
not  be  granted  in  the  case  of  a  corporation,  when  a  similar 
inspection  would  be  refused,  if  the  suit  were  between  pri- 
vate persons.  No  distinction  is  to  be  made,  in  this  re^ct, 
between  a  corporation  aggregate  and  a  corporation  sole, 
nor  between  a  corporation  sole  and  a  private  person  suing 
in  his  individual  capacity.  (4) 

The  rule  for  inspecting  court-rolls,  corporation-books, 
and  other  public  writings,  will  not  be  allowed,  where  the 
party  who  has  them  in  his  custody,  would,  by  producing 
them  for  inspection,  disclose  any  evidence  of  a  criminal 
nature,  or  expose  himself  to  a  prosecution.  On  an  infor- 
mation, therefore,  against  several  persons,  for  executing  an 
office  of  trust  without  taking  the  oaths,  the  court  refused  a 
motion  for  leave  to  inspect  some  books  kept  by  the  de- 
fendants, in  which  they  had  entered  their  elections,  re- 
ceipts, and  disbursements,  as  it  would  have  compelled  tliem 
to  give  evidence  against  themselves  in  a  criminal  prosecu- 
tion (5):  and  a  similar  motion  was  refused,  on  an  infor- 
mation against  two  overseers  for  making  a  rate  without  the 

(i)    Cited  by   De  Oxey  C.J.  in  (3)  Dr.  Wcsi't  case,  cited   i  Wils- 

Hodjje*  V.  Atkis,  3  Wik  39^.,  and  per  440.  R.  v.  Dr.  Bridgeman,  2  Stra.iA03. 

l^awrence  J.  in  8  T,  R.  594.     Mayor  Mmr  of  Exeter  v.  Coleman,  Barnes, 

of  Southampton  t.  Graves,  8  T.  R.  590.  438.  Hodges  v.  Atkis,  3  Wils.  398. 

(a)  Mayor  of  Lynn  v.  Dentoo,  i  T.  (4)  8  T.  R.  593. 

R.689.     Corporation  of  Barnstaple  V.  (5)  R.  n  Mead,  2Ld.  Raym.  9^7. 

l^th^  3  T.  R.  303,  R.  T.  Worsenham,  i  Ld.  Ra>  ro.  705  R. 

f,  CproeliMs,  %Su^  laio. 

con* 
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concurrence  of  the  churchwardens  (i).  Another  case  to 
the  same  effect  is  the  case  of  the  King  v.  Dr.  Pumel  (2), 
where,  on  an  information  against  the  defendant,  for  a 
misdemeanour  in  his  office  of  vice-chancellor  of  the  uni- 
versity of  Oxford,  a  rule  for  taking  a  copy  of  the  university- 
statutes,  in  the  care  of  the  keeper  of  the  archives,  was 
refused  by  the  Court  of  King's  Bench,  after  great  con- 
sideration ;  and  the  principle,  that  no  ifian  shall  be  bound 
to  accuse  himself,  was  fully  recognized.  This  principle  will 
not  apply  to  the  case  of  informations  in  the  nature  of  a  quo 
warranto,  for  usurping  a  franchise  or  intruding  into  a  cor- 
poration-office ;  for  such  informations,  although  originally 
and  strictly  criminal  methods  of  prosecution,  are  applied  to 
the  purpose  of  trying  civil  rights,  and  are  considered  at  pre- 
sent as  merely  civil  proceedings.  On  an  information,  there- 
fore, exhibited  at  the  relation  of  a  member  of  a  corporation^ 
against  a  person  for  unlawfully  executing  an  office,  the 
relator,  who  as  member  has  a  right  and  interest  in  the 
books  of  the  corporation,  may  obtain  an  inspection  and 
copy  of  such,  and  such  only,  as  relate  to  the  subject  matter 
in  discussion.  (3} 
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The  motion  for  a  rule  to  inspect  and  take  a  copy,  where 
an  action  is  depending,  is  founded  on  an  affidavit  stating 
the  circumstances,  under  which  the  inspection  is  claimed ; 
as,  (where  a  party  applies  for  the  inspection  of  court-rolls,) 
that  he  is  tenant  of  the  manor,  and  that  an  application  has 
been  made  to  the  lord  or  his  steward,  for  leave  to  make 
the  required  inspection,  which  they  refused  (4) ;  and,  on 
such  an  affidavit  the  rule  will  be  made  absolute  in  the  first 
instance.  (5)  « 

With  regard  to  the  proper  stage  of  the  proceedings  for 
making  the  application,  the  court  has  refused  the  motion 
in  an  action  against  a  corporation  upon  a  right  of  toll,  fte- 


(i)  R.  V.  Lee,  cited  i  Wils.  140. 

(»)  I  Wils.  139. 

(3)  R.  V.  Bebb,  3  T.  R.579. 


(4)  Roe  ▼.Aylmar,  Barnet,a36. 
\s)  R-  V.  Shelley,  3  T.  R.  141. 
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cause  issue  uos  not  joined,  so  that  it  coold  not  appear, 
whether  an  inspection  would  be  necessary  (i).  And  in  the 
case  of  Dr.  Groenvelt  v.  Dr.  Burwell,  before  mentioned, 
where  the  p^ainttfF  applied  for  a  copy  of  the  proceedings 
instituted  again&t  him  by  the  college  of  physicians,  the 
court  admitted  the  rule  for  inspecting  the  proceedings  to 
be  usual,  for  the  sake  of  evidence,  after  issue  Joined,  but 
not  by  way  of  assisting  the  party  to  plead  (2)*  If  a  rule 
has  been  granted  to  shew  cause,  why  a  mandamus  should 
not  be  awarded,  the  court  will  not  make  a  rule  for  inspect- 
ing and  taking  copies,  until  the  first  rule  is  made  absolute^ 
and  a  return  is  made  to  the  mandamus  (3);  and  it  has 
been  thought  the  most  convenient  practice,  where  a  rule 
nisi  for  a  quo  warranto  information  has  been  obtained, 
not  to  grant  an  inspection,  until  the  information  i$ 
granted.  (4) 

If  no  action  is  depending,  the  proper  motion  is  for  a 
rule  to  shew  cause,  why  a  mandamus  should  not  issue^  com- 
manding the  officer,  who  has  the  custody  of  the  books,  to 
permit  the  party  to  inspect  and  take  a  copy.  The  affida- 
vit, upon  which  this  motion  is  founded,  ought  to  state 
clearly  the  right,  under  which  the  inspection  is  daimed.  In 
a  case  of  this  kind,  where  an  inspection  of  the  coortrrolls  of 
a  manor  was  applied  for,  the  party  stated  in  his  affidavit  a 
primft  &CS6  title  to  a  copyhold  of  the  manor ;  and  the  court 
of  King's  Bench  held,  that  as  he  was  clearly  entitled  to  the 
copyhcJd,  unless  it  had  been  conveyed  away  by  those  under 
whom  he  claimed,  he  had  a  right  to  see,  whedier  any  such 
conveyance  appeared  on  the  rolls,  and  the  court  therefore 
made  the  rule  absolnte,  so  far  as  related  .to  the  cc^yfaoU 
lands,  the  subject  of  tlie  party's  claim.  (5)' 

(x)    Hodges   V.  Aikis,  3  Wils.  398.  ^4^  Per   Ashurst  J.   in  R.  v.  Pabb, 

2  Black. Uep  8-;.,  S. C.  3  T.  R.  j8i.    R.  r.  Hollister,  Rep. 

(z )  Cart  hew  .421.  t«mp.  Hard.  ft45< 
(3)  Per  Cur.  in  R.  v.  Ja*ticcs  of         (5)  R.  v.  Lucas,  10  East,  235.;  and 

Surry,  Say.  144-  see3T.R.  14a. 
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CHAP.  VIIL 

Of  the  Proof  of  Private  Writings. 

'^PHE  next  branch  of  our  subject,  which  remains  to  be 
considered,  relates  to  private  writings.  In  treating  of 
this  part  of  written  evidence,  we  shall  not  attempt  to  de- 
scribe the  various  kinds  and  requisites  of  private  writings, 
which  would  far  exceed  the  limits  of  the  present  work,  but 
shall  consider  only  two  of  the  principal  kinds,  deeds  and 
wills.  The  method  of  proving  these  is  the  subject  of  the 
following  chapter;  and  the  two  succeeding  chapters  will 
treat  shortly  of  the  requisite  of  stamping,  and  of  the  admis- 
sibility of  parol  evidence  to  explain  written  instruments. 

Sect.  I. 
Of  the  Proof  of  Deeds. 

-   If  any  deed  or  other  writing,  necessary  to  be  produced  Subpcna 
at  the  trial  of  a  caQse,  is  in  the  powession  of  a  third  per-  xkuL. 


8on»  the.l^;al  process  for  compeUing  him  to  produce  it  is 
by  suing  oot  a  writ  of  subpcena  ad  testificandum,  (to  enforce 
his  parsoual  attendance,)  and  inserting  a  special  clause, 
called  a  duces  tecum,  which  specifies  the  writings  required, 
and  commands  him  to  produce  them  at  the  trial.  The 
writ  of  subpoena  duces  tecnm,  like  some  other  writs  of 
undoubted  antiquity,  is  not  to  be  found  in  the  registrum 
brevium ;  but  it  can  be  traced  in  practice  as  far  back  as  the 
time  of  CSiarles  IL,  and  probably  existed  much  eai^Iier,  as 
toeh  a  compulsory  process  is  essential  to  the  constitution  of 
courts  of  justice.  A  witness,  served  with  this  subpoena,  is 
obliged  to  attend ;  and,  though  it  will  be  a  question  for 
the  consideration  of  tlie  judges  whether  he  ought  to  be 
compelled  to  produce  the  writings  in  his  possession,  yet  un- 
doubtedly he  ought  to  be  ready  to  produce  them,  if  ordered 
by  the  court;  and,  iu  case  of  disobedience  without  sufficient 

I  cause. 
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cause,  will  be  liable  to  an  attachment,  or  to  a  special  action 
for  damages  (i)«  If  the  writing,  which  he  is  called  upon 
to  produce^  would  have  a  tendency  to  subject  him  to  a 
criminal  charge,  or  to  a  penalty,  or  any  kind  of  forfeiture, 
the  court  will  excuse  him.  from  producing  it,  as  well  as 
from  answering  any  question  of  the  same  tendency ;  but, 
from  analogy  to  the  rule  respecting  parol  testimony,  (and 
there  seems  to  be  no  good  reason  for  allowing  a  greater 
privilege  in  the  one  case  than  in  the  other,)  he  would  not  be 
excused  from  producing  a  paper  in  his  possession,  relevant 
to  the  matter  in  issue,  on  the  ground  that  it  might  establish, 
or  tend  to  establish  against  him  the  fisict  of  his  being  in 
debt,  or  subject  to  a  civil  suit.  (2) 

Korjce  to  If  writings  are  in  the  possession  of  a  party  to  the  suit, 

the  other  party  has,  in  general,  no  means  of  compelling 
their  production ;  and  the  utmost,  therefore,  that  can  be 
expected  of  him,  in  such  circumstances,  is  to  give  the  best 
evidence  which  the  nature  of  the  case  admits.  In  some 
instances,  indeed,  where  the  writing  is  deposited  in  the 
custody  of  a  defendant,  as  a  trustee  for  all  partiea  inte- 
rested, courts  of  law  will  order  him  to  furnish  the  plaintW 
with  a  copy,  and  produce  the  original  at  the  trial*  Thus, 
in  an  action  for  a  stake  won  at  an  horse-race,  the  defend- 
ant, who  was  the  stake*holder,  was  ordered  to  produce  a 
copy  of  the  racing  articles,  without  which  the  plaintiff 
could  not  proceed  (3).  So,  in  a  late  case,  in  an  action  of 
covenant,  the  court  of  Common  Pleas  granted  the  plaintiff 
a  rule  for  taking  a  copy  of  an  indenture  of  assignment  of  a 
lease,  made  between  the  plaintiff  and  defendant,  as  the 
only  part  of  the  indenture,  which  had  been  executed,  was 
in  the  hands  of  the  defendant  (4) ;  the  parties,  in  this 
case,  having  executed  one  part  only  of  the  indentui^  in 
order  to  save  the  expence  of  double  stamps,  the  court 
thought  it  a  necessary  omsequence,  that  the  party,  who 

(i)  Ainey  v.  Long,  9  East,  473«  (3)  Oncwwiod  n«— » BmM,4M . 

(2)  Sec  Stat.  460.^3.  c.  37.  am«,         (4)  Blakey  v. Porter,  iTauncaiow 
p-  «o8*  King  f.  King,  4  Taoat  666. 
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liad  tbe  custody,  undertook  to  produce  the  de^  when 
necessary,  for  the  use  of  the  other  contracting  par^. 
And,  upon  the  same  principle,  in  an  action  by  seamen  to 
recover  wages,  the  defendant  is  compellable  to  produce 
the  ship's  articles  (i);  for,  the  contract  fcHr  wages  always 
remains  in  the  possession  of  the  master,  and  iJie  statutes 
(which  require  a  written  agreement  in  the  case  of  foreign 
voyages  (2),  and  in  the  case  of  certain  vessels  employed  in 
the  coasting  trade  (3},)  expressly  enact,  that  where  it  be- 
comes necessary  to  produce  the  contract  in  court,  no  obli* 
gation  shall  lie  on  the  seamen  to  produce  it,  but  on  the 
master  or  owners  of  the  ship ;  and  that  no  seaman  shall 
fail,  in  any  suit  or  process  for  the  recoveiy  of  wages,  for 
want  of  its  production. 

In  an  action  between  the  plaintiff  (a  factor)  and  defend- 
ant (a  grazier),  the  court  of  King's  Bench,  on  the  motion 
of  the  defendant,  made  a  rule  for  the  plaintiff  to  shew 
cause,  why  he  should  not  produce  at  the  trial  the  several 
books,  in  which  he  entered  the  amount  of  beasts  sold,  and 
of  money  received  on  the  defendant's  account;  and,  no 
i:ause  being  shewn,  the  rule  was  made  absolute  (4).     The 
rule,  which  Ix>rd  Mansfield  laid  down  in  such  cases,  is  said 
to  be,  that,  wherever  the  defendant  would  be  entitled  to  a 
discovery,  he  should  have  it  in  a  court  of  law,  without 
going  into  .equity  (5).     In  causes  on  policies  of  insurance^ 
it  is  now  the  common  practice  to  obtain  a  judge's  order^ 
palling  upon  the  assured  to  produce  to  the  underwriters^ 
upon  affidavit,  all  papers  in  the  possesion  of  the  former 
relative  to  the  matters  in  issue;  and  if  tbe  one  par^  is  not 
content  with  such  papers  as  are  produced  under  the  order^ 
the  other  party  will  be  obliged  to  make  an  affidavit,  deny* 
ing  the  relevancy  of  those  which  he  withholds  (6).    This 


(i)  Johnson  v.  I^weYIyn,  6  Esp.  N.      Ward  v.  Apprice,  6Mcn1.  Rtp.  264* 
P.  C.  X  o I .    t  Taunt.  386.  contt  i. 

fa)  St.  AG. a.  036.  (5)    Barry  v.  Alexander,  S5  G.  3. 

(3)  St.  31  G.  3.  c.  39.  K.  B.  I  TiddPr.  589. 

(4)  Goatcr  ▼.  NuiiQ«iy>  a  Stra.  z  130.  (6)  ClifTord  v.  Taylor,  x  Tount.  167. 

Goldschmidt  ▼.  Marryat,  x  Campb.  5 6 j^. 
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pructice  hftd  b^^n  if^^ptM  for  its  great  conyenience,  as  it 
nnres  the  dtHwf  And  ^pence  of  a  bill  iu  equity.  But  the 
pf  ftetic^  in  Chancery  Invariably  is,  that  a  party  is  entitled 
onl^  to  esttracts  of  letters,  if  thfe  6thfer  party  ^ill  swear,  that 
die  pftssa|^  t^rittcA  Ate  the  only  parts  relating  to  the 
sabj^t-mait^r.  ( i ) 

Bat,  in  general,  dnfe  party  ba^  not  the  means  of  com- 
pdling  the  other  party  to  produce  any  writings  in  bis  pos- 
session, however  necessary  they  may  be  for  the  prosecu- 
tion of  his  suit.  If  sucti  evidence  is  required,  the  rule, 
both  in  civil  and  in  criminal  cases  (2),  is  to  give  the  op- 
posite party  or  his  attorney  (3)  a  regular  notice  to  produce 
the  original ;  not,  that  on  proof  of  the  notice  he  is  com- 
pellable to  give  evidence  against  himself,  or  that,  if  he  re- 
fuses to  produce  the  papers  required,  such  a  circumstance 
is  to  be  considered  as  conclusive  against  him  (4),  but  the 
consequence  will  merely  be,  that  the  other  party,  who  has 
done  alt  in  his  p6w6r  to  supply  the  best  evidence,  will  be 
tikiwed  to  go  into  evidence  of  an  inferior  kind,  and  may 
read  an  examined  cbpy,  or  give  parol  evidence  of  the  con- 
tents. But,  before  this  secondary  evidence  csn  be  ad- 
ftiitted,  it  ought  to  b^  clearly  shewn,  that  the  writing  re- 
quireid  is  in  the  po^ession  of  th^  other  party,  and  that  a 
notice  to  produce  it  has  been  regularly  served.  I^  in  com- 
pliance with  a  notice,  the  party  produces  the  writings  in 
his  possession,  he  i&  entitled  to  have  the  Whole  rea[d{5); 
and  if  a  writing  produced  refers  to  others  with  such  parti- 
cnhrity  ais  to  make  it  necessary  to  inspect  them,  that  the 
iense  may  be  complete,  he  may  in^  on  having  these  also 
reaU  in  evidence.  (<$) 

The  rtde,  which  require^  that  a  piarty  shitTl  have  pnrevidas 
notice  to  produce  a  written  instrument  in  his  possessieot 

(1)  I  Taunt.  167.  (4)  Cooper  v.  Gibboos,  5  Graifb. 

{2)  The  Attorney-General    v,    Lc  363. 
Mwrrhant,  %  T.  R.  201.  n.  (5)  See  inte,  p.  J^a^S-  - 

(3)    I  .T.  K>.  ac3^.  n.  Gates  q.  t.  v,         (6)  Johnson  v.  Gllson,  4Eip.  N.  P. 

Winter,  3  T.  R.  306.  C.  ai. 
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before  the  contents  can  be  proved  as  ^videnc^  in  th6  cause, 
has  been  made  with  good  reason ;  in  order  that  th^  party 
may  not  be  taken  by  sui*prize,  in  cases  whci'd  it  must  b& 
uncertain,  whether  such  evidence  will  be  brought  forward 
at  the  trial  by  the  adverse  party.     But  this  reason  will  not 
apply  to  cases,  where  from  the  nature  of  the  proceedings 
the  defendant  has  notice,  that  the  plaintiff  means  to  charge 
him  with  the  possession  of  the  instrument.      It  caniiot 
here  be  necessary  to  give  any  other  notice,  than  the  action 
itself  supplies.     In  an  action  of  trover,  therefore,  for  a 
bond,   the  plaintiff  was.  allowed  to  give  parol  evidence  of 
the  contents,  to  support  the  general  description  of  the  in- 
strument in  the  declaration,  without  having  given  the  de- 
fendant previous  notice  to  produce  it  ( i ).     And  on  a  pro- 
secution for  stealing  a  promissory  note  or  other  writing 
described  in  the  indictment,  parol  evidence  of  the  con- 
tents will  be  received,   without  any  formal  notice  to  the 
prisoner  to  produce  the  original.     Ip  Aickles'  case  (2),  on 
an   indictment   for   stealing   a  bill   of  Exchange,  all  the 
judges  held,   that  Such  evidence  had  been  properly  ad- 
mitted, though  it  was  proved  in  that  case,  that  the  bill  had 
been  seen,  only  a  few  days  before  the  trial,  in  a  state  of  . 
negotiation,  in  the  hands  of  a  third  person,  who  had  been 
served  with  a  su1)poena  duces  tecum,'  but  who  did  not  ap- 
pear.    And  in  Layer's  case  (3),  on  ah  indictment  for  high 
treason,  where  it  was  proved,  that  the  prisoner  had  shewn  a 
person  the  paper,  containing  the  treasonable  matter  laid  iii 
Hi^  indictment,  and  then  imtaediately  put  it  into  his  pocket, 
that  person  was  permitted  to  give  parol  evidence  of  the  c6h- 
tents  of  the  paper.     And  in  the  case  of  De  la  Motte  (4),  oti 
an  indictment  for  a  traiterous  correspondence  with  the 
French  governn^ent,  where  the  question  was,  whether  exa- 
iilin^  copies  of  the  treasonable  papers  (which  had  been 

(x)  How  V.  Hall^  14  East,  274.  Scoic  Gofi^  J.     These  copies  were  rejected 

V.  Jones*  4  Taunt-  865.  on  aoother  ground,  because  the  (Tiginjls 

%)  1  Leach,  Cr.  C.  330.  had  not  been  traced  to  the  priiooer's 

3)  6  St.  Tr.  263.  possession.  See  Howell's  ColL  of  Sc  Tr. 

'4)  Cor.  BuUer  J.  and  Heath  J.  O.B.  vol.  ai.  p.  737. 
17S1,  z  East,  P.  C.  124.  from  MS.  of 
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secretly  opened  at  the  post«offic^  and  copied,  and  then 
forwarded  to  their  place  of  destination,)  were  admissible  in 
evidence,  the  court  hdd,  that  they  might  be  admitted, 
after  proof  that  the  originals  were  in  the  hand-writing  of 
the  prisoner. 

Nor  does  the  principle  of  the  rule  apply  to  the  case, 
where  a  party  to  the  suit  has  fraudulently  got  possession  of 
a  written  instrument  belonging  to  a  third  person;  as^ 
where  a  witness  was  called,  on  tlie  part  of  the  defendant, 
to  produce  a  letter  written  to  him  by  tlie  plaintiil^  and 
it  appeared  that  after  the  commencement  of  the  acticxi 
he  had  given  it  to  the  plaintiff;  in  this  case,  tliougii 
notice  to  produce  had  not  been  given,  parol  evidence 
of  the  contents  was  admitted,  because  the  paper  belonged 
to  the  witness,  and  had  been  secreted,  in  fraud  of  the 
subpoena.  ( i ) 

The  counterpart  of  a  deed  is  evidence  against  the  per* 
son  who  signed  it,  and  against  his  assignee,  without  giving 
notice  to  produce  the  original.  Thus  in  an  action  against 
the  master  of  an  apprentice,  for  not  inserting  in  the  inden* 
ture  of  apprenticeship  the  true  consideration,  an  averment 
in  the  declaration,  that  A.  B.  by  a  certain  indenture  put 
himself  apprentice  to  the  defendant,  may  be  proved  by  that 
part  of  the  indenture  which  the  defendant  executed  (2). 
So,  in  an  action  of  ejectment,  upon  a  condition  of  re* 
entry  for  non-payment  of  rent,  against  the  assignee  of  a 
lease,  proof  of  the  counterpart,  executed  by  the  original 
tenant,  is  sufficient  proof  of  the  assignee's  holding  on  die 
same  terms.  (3) 

Another  case  may  here  be  mentioned,  in  which  a  majo* 
rity  of  the  judges  in  the  Court  of  King's  Bench  were  of 
opinion,  that  want  of  notice  was  not  a  sufficient  objection, 

(i)  Leeds  v.  Cook,  4  Esp*  N.  P.  C         (3)  Roc  c!em.  West  v.  Djurit,  7  Eait, 
rs^.  36  J. 

,2;  Burleigh  v.  Stibbs,  5  T,  R. 46J. 

against 
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against  receiving  parol  evidence  of  the  contents  of  a  dee<^ 
because  it  appeared  that  the  deed  itself  was  in  court  in  the 
possession  of  the  opposite  party  (i)«     At  the  trial  of  an 
ejectment,  on  the  several  demises  of  Haldane  and  Urry, 
title  was  deduced  to  Haldane  under  a  will ;   but  one  of  the 
plaintiff's  witnesses  said,  on  cross-examination,  that  Hal- 
dane had  conveyed  all  interest  in  the  premises  to  XJrry, 
before  the  time  of  the  demise  in  the  declaration,  and  that 
the  deed  was  in  court.     Upon  this,  it  was  insisted,  that  as 
the  plaintiff's  witness  proved  the  title  out  of  Haldane,  and 
as  the  deed  of  conveyance  was  in  the  court,  the  deed  ought 
to  be  produced  in  evidence  to  shew  a  title  in  Urry,  the 
other  lessor  of  the  plaintiff.     The  counsel  for  the  plaintiB^ 
on  the  contrary,  refused  to  produce  the  deed,  insisting  that 
the  plaintiff  ought  to  recover  under  one  or  the  other  of  the 
lessors ;  for,  if  the  one  had  parted  with  the  title,  the  other 
had  acquired  it     But  Mr.  J.  Aston,  who  -tried  the  causey 
being  of  opinion  that  the  plaintiff  ought  to  give  further 
evidence  to  ascertain  the  title,  under  which  he  was  to  rcy 
cover  the  term,  nonsuited  the  plaintiff;    and  on  a  motion 
afterwards  for  setting  aside  this  nonsuit.  Lord  Mansfield, 
after  observing  that  in  the  action  of  ejectment  the  plaintiff 
could  not  recover  but  upon  the  strength  of  his  own  titl^ 
said,  ^^  it  was  plain  the  plaintiff  had  no  title  under  Halc^ane, 
who  had  conveyed  away  all  the  interest  in  the  premises  to 
the  other  lessor,  and,  Uiat  as  to  his  claim  of  a  title  under 
Urry,  the  plaintiff  had  not  proved  any  title ;  the  juxy  could 
not  have  found  for  the  plaintiff  under  the  deed  ^  convey-  . 
ance  to  Urry,  unless  it  were  produced,  and  proAly  there 
was  something  in  the  deed,  which  would  have  shewn,  that 
Urry  had  no  title."     Lord  Mansfield  laid  the  principal 
stress  on  the  fact  of  the  plaintiff's  refusing  to  produce  the 
conveyance  from  Haldane,  which  was  admitted  to  be  ia 
court     «  The  want  of  notice,"  he  said,  **  was  qo  objection 
jn  this  case,  because  they  had  the  deed  in  court ;   and  the 
refusal  to  produce  it  warranted  the  strongest  presumption, 

U)  Poe  on  the  wyeral  demises  of  HaldaDe  and  Urry  v,  Harvey,  4  fiuff.  1484* 
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that  neither  of  the  lessors  had   any  title.^     Mr.  Justice 
Aston  and  Mr.  Justice  Willes  agreed  in  opinion  with  Lor4 
Mansfield.     But  Mr.  Justice  Yates  differed  fiom  the  rest 
of  the  court     "  He  founded  himself,"  he  said,  "  upon  the 
rules  of  evidence*     The  fact  of  the  conveyance  coming  out 
pn  cross-examination  could    make   no  difference.      The 
plaintiffs*  counsel  were  not  obliged  to  produce  the  deed,  for 
no  man  can  be  obliged  to  produce  evidence  against  him- 
self;   the  only  consequence  of  a  notice  to  produce  would 
have  beei)  the  admission  of  inferior  evidence."     Upon  this 
case  it  may  be  observed,  that  the  fact  of  Haldane's  having 
conveyed  away  all  his  interest  to  Urry  seems  to  have  been 
assumed  as  satis&ctorily  proved ;  but  from  the  opinion  of 
Mr.  Justice  Yates,  (which  seems  to  be  the  better  opinion,) 
it  may  be  collected,  that  there  was  no  legal  proof  of  any 
conveyance  of  title  out  of  Haldane,  and  that  the  answer  of 
the  witness,  upon  which  the  defendant's  argument  rested, 
was  as  inadmissible  in  evidence  on  the  cross-examination, 
as  it  would  have  been  on  an  examination  in  chief.     The 
true  objection  to  such  evidence  is,  that  the  witness  was 
speaking  to  the  contents  of  a  deed,  when  there  had  been  no 
notice  given  to  produce  the  original ;    and  it  does  not  ap- 
pear to  be  a  sufficient  answer  to  say,  that  the  deed  is  in 
court ;  for,  if  the  party  had  received  a  regular  notice  to 
produce  it,  he  might  have  come  prepared  with  evidence  to 
repel  any  inference,  which  the  production  of  the  deed  might 
have  raised  against  him. 


Proofof  A 

node:  a  third 


pac^  notice,  to  produce  writings,  may  be  proved  by 
ird^rson  who  delivered  the  notice,  or  by  one  who 
heard  it  delivered;  and  a  written  notice  may  be  proved  by 
a  duplicate  original  ( i }.  A  notice  to  quit  may  be  proved  in 
the  same  manner  by  a  duplicate  original,  in  an  action  of 
ejectment  It  may  be  objected,  that  the  duplicate  is  not 
the  best  evidence  of  the  contents  of  the  notice  delivered,  as 
the  supposed  duplicate  original  may  be  inaccurate  and  the 

fi )  Ootlieb  V.  Da^▼er^  z  E^  N.  P.  C.  455.     Siuteat  ▼.  Habbard,  4  Et& 

contents 
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contents  may  be  proved  to  a  certainty  byt^^  ^fo^axc^m  qf 
tbe  notice  itself;  but,  on  the  other  han^  ^xtremp  i^coDve? 
nience  would  arise  from  a  stricter  medium  of  proof;  for,  if 
a  duplicate  notice  to  q^iiit  is  not  sufficient,  no  mor^  is  j 
duplicate  of  the  notice  to  produce,  and  thus  notices  might 
be  required  in  infinitum.  The  practice  of  allowing  dupli- 
cates of  this  kind  in  evidence  seem$  further  to  be  sanctioned 
by  this  principle,  that,  as  the  original  delivered  is  in  the 
hands  of  the  other  party,  it  is  in  bis  power  to  contr^ict  the 
duplicate  original,  by  producing  the  o^er,  if  they  vary(i). 
Upon  the  same  principle,  where  a  notice  is  given  to  a  ma- 
gistrate previous  to  the  commencement  of  an  action  again^ 
bim,  or  where  a  demand  is  made  of  a  copy  of  a  warrant 
preparatory  to  an  action  against  a  constable,  if  pother 
paper  is  made  out  at  the  same  time  precisely  to  the  same 
effect  as.  that  delivered,  both  may  be  considered  originals, 
and  the  paper  so  preserved  may  be  received  in  evidence 
without  a  notice  to  produce  the  one  delivered  (2).  From 
analogy  to  these  cases,  in  an  action  on  ^n  attorney's  bill| 
though  the  plaintiff  cannot  produce  parol  evidence  of  the 
contents  of  the  bill  delivered,  without  giving  notice  to  pro- 
duce it,  yet  a  copy,  made  out  at  the  same  time  and  prov^ 
to  be  correct,  has  been  admitted  to  b^  good  evidence  (3). 
A  duplicate,  which  has  been  taken  from  an  original  lettef 
at  a  single  impression  by  means  of  a  copying  machine,  is 
still  only  a  copy;  and  therefore  cannot  be  read,  without  f 
previous  notice  to  the  other  party  to  produce  the  ori- 
ginal. (4) 

If  a  party,  in  compliance  with  a  notice,  shoidij^roduce  Deed,  pro- 
a  deed,  or  other  instrument,  c^led  for  by  the  adverse  party,  ^^^  «**^ 
the  next  question  is,  which  of  the  parties  ought  to  prove  proved, 
the  execution,  the  one  who  calls  for  its  production,  or  the 
other  who  produces.     The  general  rule,  laid  down  by  Mr. 
Justice  Buller,  is,  that  "  in  civil  actions,  where  a  plaintifiT 

(x)  Per  Lord  EUon  C.J.   Jory  r.  137.    Philipcoo   v.  Chase,  2  Campb. 

Orchard,  a  Bos.  8c  Pull.  41.  1 10.  S.  P.  Ackland  v.  Pearce,  a  Campb. 

(1)  a  Bos.  &  Pull.  39.  601. 

(3)  Aoderson ' V.  May,  %  Bos.  St  Pull.  (4)  Nodin  v.  Murray,  3  (^f^V^*  ^^^* 
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trisbes  to  give  in  evidence  a  deed  in  the  defendant's  custody, 
he  gives  the  defendant  notice  to  produce  it ;  and  the  deed, 
vrhen  produced,  must  prim&  facie  be  taken  to  be  duly  exe- 
cuted ;  because  the  plaintifi^  not  knowing  who  are  the  sub- 
scribing witnesses,  cannot  come  prepared  at  the  trial  to 
prove  the  execution  ( i  ).'*  Therefore,  in  a  case  of  settle- 
ment, where  the  respondents  had  given  notice  to  the  appel- 
lants to  produce  an  indenture  of  apprenticeship,  by  which 
the  pauper  was  bound  in  the  appellant  parish,  and  which 
indenture  was  accordingly  produced  at  the  trial  of  the  ap- 
{)eal,  the  court  of  King's  Bench  held,  that  the  court  below 
ought  not  to  have  required  the  respondents  to  prove  the 
execution,  but  that  the  indenture  should  ^ave  been  admitted 
primli  facie  as  duly  executed.  (2) 

In  the  next  reported  case  on  this  subject,  the  case  of  Gordon 
and  others  v.  Secretan  (3),  Ld.  Ellenborough  C.  J.  said,  that 
the  case  of  the  Kingv.Middlezoy  had  been  much  questioned 
at  the  time,  atid  since  overruled;  and  that  the  production 
of  an  instrument  at  the  trial,  in  pursuance  of  a  notice,  would 
not  supersede  the  necessity  of  proving  it  by  one  of  the  sub^ 
scribing  witnesses,  as  in  ordinary  cases.  And  Mr.  Justice 
Lawrence  added,  that  this  point  had  been  so  ruled  by  Lord 
Kenyon  in  a  subsequent  case,  where  the  adverse  par^, 
having  notice  to  produce  a  written  instrument,  produced 
it  accordingly  at  the  trial,  and  Lord  Kenyon  held,  that  the 
pfirty,  who  called  for  it,  was  bound  to  call  one  of  the  sub- 
scribing witnesses  to  prove  the  execution.  In  the  case  of 
Gordon  |tt|d  others  v.  Secretan,  which  was  an  action  upon 
a  policy  ofinsurance  on  shipped  goods,  the  plaintiffs  ayon^ 
in  their  declaration  that  they  were  interested  in  the  subject* 
matter  of  the  insurance,  and  the  defendant,  intending  to 
dispute  that  fiict  at  the  trial,  gave  the  plaintiffs  notice  to 
produce  certain  articles  of  agreement  made  between  them 
and  the  captain  of  the  ship,  by  which,  as  it  was  contended, 

(0  aT.R.43.  (s)  8  East,  548.     Wetbemoo  r. 

f  1)  R.  V.  Inhtbiunts  of  Miildlcsoy,     Edgiagton,  a  CtmpK  94.  S.  P. 
sT.R.  4t* 
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the  contrary  would  clearly  appear :  in  pursuance  of  this 
notice,  the  plaintiff  at  the  trial  produced  the  instrument 
attested  by  two  witnesses,  and  insisted  that  the  defendant 
should  call  one  of  them  to  prove  the  execution.  Tlie  point 
was  so  ruled  at  nisi  prius,  and  afterwards  confirmed  by  the 
court  of  King's  Bench.  From  this  case,  therefore,  it  might 
be  inferred,  that,  if  a  party  to  a  suit,  in  consequence  of  a 
notice,  produces  an  instrument  executed  between  himself 
and  others,  yet  that  the  other  party,  though  a  stranger  to 
the  instrument,  ought  to  prove  the  execution,  if  he  means 
to  avail  himself  of  it  in  evidence. 

The  rule,  however,  has  been  properly  restricted  by  the 
late  case  of  Pearce  v.  Hooper  and  others  ( i ).     Tliat  was  an 
action  of  trespass,  and  the  question  at  the  trial  was,  whether 
the  place,  in  which  the  trespass  was  alleged,  belonged  to 
the  plaintiff  as  part  of  a  certain  estate ;  the  defendants  gave 
notice  to  the  plaintiff  to  produce  a  deed  of  conveyance,  in 
which  the  estate  had  been  conveyed  to  the  plaintiff  by  a 
description  limited  to  a  number  of  acres,  which,  it  was  said, 
would  necessarily  exclude  the  place  in  question ;  the  plain- 
tiff produced  the  conveyance,  and,  on  the  authority  of  the 
cases  before  mentioned,  it  was  ruled,  that  the  defendant 
ought  to  prove  the  execution,  which,  as  he  was  not  prepared 
to  prove,  the  instrument  could  not  be  received  in  evidence. 
But  on  a  motion  afterwards  for  a  new  trial,  the  court  of 
Common  Pleas  were  of  opinion,  that  it  was  not  necessary 
for  the  defendants,  in  this  case,  to  call  the  attesting  witness 
to  prove  the  execution.      The  court  admitt4|§^  that  the 
mere  possession  of  an  instrument  by  one  party  cannot,  in 
^neral,  absolve  the  other  party,  who  calls  for  it,  from  the 
necessity  of  producing  the  attesting  witness.     An  instance 
to  illustrate  this,  said  the  chief  justice^  had  been  properly 
put  in  the  case  of  a  will,  cited  in  Gordon  ▼.  Secretan  ^ 
for,  supposing  that  an  heir  at  law  is  in  possession  of  a  will, 
Und  the  devisee  brings  an  ejectment,  and  calls  on  the  heir 

(X)  3T«iii|t.6;u 
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to  produce  tbe  will,  there  the  heir  claims  not  under  th^ 
will,  but  against  the  will,  and  it  would  be  hard,  that  the 
will  should  l^  taken  as  proved  against  him,  because  he 
produces  it.     But  that  is  very  different  from  the  case,  where 
a  man  is  called  upon  to  produce  a  deed,  under  which  he 
holds  an  estate.     The  defendant  (added  the  chief  justice, 
with  reference  to  the  case  then  before  the  cqurt,)  has  no 
interest  in  the  fee  simple  of  the  estate,  if  this  deed  does  not 
convey  it:  if  then  he  produces  the  deed,  under  which  he 
claims,  shall  it  not  be  taken  to  be  a  good  deed  (so  far  as  re- 
lates to  the  execution),  as  against  himself?"    The  other 
judges  concurred  in  opinion,  and  a  new  trial  w^as  granted* 
The  result  therefore  at  present  appears  to  be,  that  when  a 
party  to  a  suit,  in  pursuance  of  a  notice,  produces  an  in- 
strument, to  which  he  is  a  party,  and  under  which  he 
claims  a  beneficial  estate,  it  will  not  be  necessary,  that  the 
other  party,  a  stranger  to  the  instrument,  should  call  an 
attesting  witness  to  prove  the  execution ;  but  ths^t,  in  other 
cases,  the  execution  ought  to  be  regularly  proved  by  the 
party,  whp  offers  the  instrument  as  part  of  his  evidence  in 
the  cause.  * 


secondary 
evidence, 
when  ad- 
mitted. 


If  a  party  intend  to  use  a  deed  or  any  other  written  in- 
strument in  evidence,  he  ought  to  produce  the  origin^,  if 
he  has  it  in  his  possession;  but,  if  the  instrument  is  in  the 
possession  of  the  other  party,  who  refuses  to  produce  it 
after  a  reasonable  notice,  or  if  the  original  is  lost  or  de- 
stroyed, secondary  evidencp,  which  is  the  best  that  the  na- 
ture of  tl^g^ase  allows,  will  in  that  case  be  admitted.  The 
party,  after  proving  any  of  these  circumstances,  to  account 

*  The  plaintifT  mjy  have  a  rule  nisi,  calling  on  the  defendant,  to  f-roduce  a 
deed  before  the  commissioners  of  the  stamp- offi  e,  to  be  stamped;  or  to  give  the 
plaintilF  a  copy  of  a  deed,  in  order  that  he  may  dedans  upon  it.  Cooke  v.  Stock% 
36  G.  3.  K.  B.  X 1  idd.  Prac.  486.  ffa^eman  v.  Philips,  ji  G. 3.  C.  P.  ib.  And 
where  the  jJaintiflT  commenced  an  action  of  covenant  on  an  indenture  of  assign- 
mcnc  of  a  lease,  only  one  part  of  which  had  been  executed,  and  that  was  in  the 
hands  of  the  defendant,  the  court  of  Comgocn  Pleas  granted  the  plaintiff  arFult 
nisi,  for  reading  and  taJung  a  copy  of  this  pait-  BUkey  v. Porter,  i  Taunt. 386. 
Seeaat«ip.^36, 
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for  the  absence  of  the  original,  maj  read  the  counter-part; 
or,  Jf  there  is  no  counter-part,  an  examined  copy;  or,  if 
therp  should  be  no  examined  copy,  he  may  give  parol  evi- 
dence of  the  contents  ( i  )•  Proof  by  a  witness,  that  the  paper 
\vi  question  was  thrown  aside  as  useless,  and  that  he  belipves 
it  to  be  lost  or  destroyed,  will  be  sufficient  to  let  in  the  se- 
condary evidence  (2).  And,  in  a  late  case,  where  it  appeaf  ed^ 
that  the  defendant  had  acknowledged  the  receipt  of  a  letter 
of  a  particular  date,  which  he  refused  to  produce  at  the 
trial,  it  was  ruled,  that  an  entry  in  a  lettef-book,  (purport- 
ing to  be  a  copy  of  a  letter  of  the  same  date  from  tbp 
plaintiff  to  the  defendant,  and  inserted  by  a  deceased 
plcrk,  who  kept  the  book  according  to  the  course  of  busi- 
ness, and  with  great  punctuality,)  was  admissible  evidence 
of  the  contents  of  the  letter  in  question  (3).  It  is  scarcely 
necessary  to  observe,  that  the  rule  in  t|iis  respect  is  pre- 
cisely the  same  both  in  criminal  and  in  civil  cases. 

If  the  ground  for  admitting  the  spcon^ary  evi^en^^e  1% 
that  the  original  has  been  lost,  it  ought  to  be  s)ie\i^,  (hat 
every  reasonable  enquiry  has  been  made,  apd  the  la^ 
persop,  into  whose  possession  it  is  ti-qced,  should  be  call^ 
to  give  some  account  of  the  instruqricnt.  Thus,  in  a  c^s^ 
of  settlement,  where  it  appeared  t)iat  an  indenture  of  ap- 
prenticeship consisted  of  two  parts,  one  of  which  hqd  been 
destroyed,  ancl  the  other  bad  come  to  the  hands  of  a  perspi]^, 
\fbo  was  living  and  had  not  been  subpoena'd,  but  haij  bpei^ 
heard  to  say,  that  he  could  not  find  the  part,  and  did  not 
l^noiy  whe^e  it  was,  the  court  of  King's  Bench  wafpTopinion^ 
that  thip  was  not  a  sufBcient  ground  for  admitting  pared 
evidence  of  the  contents  (4).  But  if  the  indenture  were  to 
bf  traced  into  the  hands  pf  a  deceased  person,  whq,  in  aiH> 
^wtr  to  inquiries  respecting  i^  b^d  stated,  that  it  waa 
destroyed  while  in  his  possession,,  any  further  search  for 

(i)  Vill'ers  v.  VilUen,  2  Atk.  71.  (3)  Pritt  v.  Faircloiigh,  3  Cample 

(z)  R.  V.  Mr.  Just.  cIobDaon,  7  £»st,     30}. 
66.    %  Ean,  184.  (4)  R.  V.  Castleton,  6  T.  R.  236.  R^ 

V.  St.  Sepulchre^  %  BotL  35^ 
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this  part  of  the  instrument  would  be  unnecessary  and  nu- 
gatory. Thus,  in  a  very  late  case  (i),  on  a  similar  question 
of  settlement,  where  it  appeared,  that  only  one  part  of  the 
indenture  was  executed,  that  the  pauper  and  master  were 
both  dead  at  the  time  of  the  trial,  and  that  an  enquiry  had 
been  made  of  the  pauper,  (who  said,  that  the  indenture 
had  been  given  up  to  him  after  the  expiration  of  the  ap- 
prenticeship, and  that  it  had  been  burnt,)  and  also  of  the 
daughter  and  executrix  of  the  master,  (who  said,  she  knew 
nothing  about  it,)  under  these  circumstances  the  court  of 
King's  Bench  were  of  opinion,  that  a  sufficient  inquiry  had 
been  made  to  render  parol  evidence  of  the  contents  ad* 
missible ;  and  the  distinction,  taken  between  this  case  and 
that  of  the  King  and  Castleton,  was,  that,  in  the  former, 
there  was  evidence  of  a  &ct  which  made  a  further  search 
necessary,  but  that  here  a  fact  appeared  in  evidence,  which 
made  a  search  nugatory.  If  two  parts  of  a  deed,  or  more, 
have  been  executed,  the  loss  or  destruction  of  all  the  parts 
should  be  proved,  before  secondary  evidence  of  the  con- 
tents can  be  received  (2);  and  the  original  deed  ought  to 
be  proved  to  have  been  duly  executed  (3),  unless  proof  of 
the  execution  would  be  dispensed  with,  if  the  original  itself 
were  produced,  or  unless  the  want  of  the  original  is  occa- 
sioned by  the  default  of  the  other  party,  in  which  case,  the 
execution  may  reasonably  be  presumed  against  him.  So 
where  an  original  note  of  hand  is  lost,  a  copy  cannot  be 
read  in  evidence,  unless  the  note  is  proved  to  be  genuine.  (4) 

The  IcQi  of  a  deed,  by  time  and  accident,  or  by  any  other 
casualty,  is  a  sufficient  reason  for  dispensing  with  a  proferC 
in  pleading,  when  otherwise  a  profert  might  be  neces- 
sity (5)'    o^  ^^  ^^y  ^  pleaded,  that  the  deed  is  in  the. 
hands  of  the  opposite  party,  or  destroyed  by  him  (6).    But 

( I )  R.  V.  West  Riding  of  Yorkshire,  (4)  Per  lA.  Hitrdwicke  C.  J.  Goodicr 

Easter  term,  April  17. 1815.  MS.  f.Lake,  i  Atk.446. 

(a)  Bull.  N.  P.  254.    Rx  v»  Castle  (5)  Read  v.  Brookman,  3  T.R.  151. 

ton,  6T.  R.  236.  Bokon  v.  B[k  of  CarlisJe,  1  H.  BUck. 

(3)  R.  V  Sir  T.  Culpepper,  Skinner,  259. 
673«  per  Holt  C  J»  (6)  Totty  Y.  Neibiit,  3  T,  R  153. 

«.  (c), 

if 
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if  the  plaintiff,  instead  of  declaring  upon  the  deed,  as  lost 
or  destroyed,  inadvertently  pleads  with  a  profert,  and  the 
defendant  pleads  jion  est  factum,  the  plaintiff  will  not  be 
allowed  to  prove  the  loss  at  the  trial,  and  must  be  non* 
suited  ( I ).  In  such  a  case,  the  plaintiff  should  move  to 
put  off  the  trial,  or  may  withdraw  the  record,  and  amend 
the  pleadings,  stating  Che  circumstances  to  excuse  the 
profert,(i) 


When  a  deed  is  produced  in  evidence,  the  next  step  is  to  Prrofof 
prove  it  duly  executed.     In  a  few  coses,  however,  proof  of  ***^"'"^ 
execution  will  not  be  necessary;  as, 

* 

First,  If  the  deed  is  thirty  years  old,  it  may  be  admitted  Excepcioat. 
in  evidence  without  any  proof  of  its  execution ;  and  tlie  JewToW  ^^ 
same  rule  applies  generally  to  deeds  concerning  lands,  to 
bonds  (2),  receipts  (3),  and  all  ancient  writings.  Some  ac- 
count, however,  says  Mr.  Justice  BuUer,  ought  to  be  given 
of  the  place,  where  the  deed  was  found  (4) ;  and  in  another 
book  it  is  said,  that  ^^  ancient  writings,  which  are  proved  to 
have  been  found  among  deeds  of  evidences  of  land,  may  be 
given  in  evidence,  although  the  execution  cannot  be 
proved ;  for  it  is  hard  to  prove  ancient  things,  and  the 
finding  them  in  such  a  place  is  a  presumption,  that  they 
were  honestly  and  fairly  obtained  and  preserved  for  use^ 
and  are  free  from  suspicion  of  dishonesty,  (5) 

This  observation,  on  the  necessity  of  shewing  where  the 
deed  was  found,  seems  to  apply  more  particularly  to  those 
cases,  where  the  character  and  authenticity  of  olA  writings 
depend  in  some  d^ree  on  the  nature  of  the  place  or  custody 
in  which  they  have  been  kept  This  is  the  case  with  ter* 
riers,  ecclesiastical  surveys,  court  rolls,  and  other  muni- 

(i)  Smith  and  others  v.  WoodivBid,  (4)  BuU*  N.P.  255. 

4  East,  i S5.  (5)  Vin.  Ab.  tic.  Evidence, ( A.  K  5.  \ 

(2)  Governor  of  Chelsea  Water-  cited  7  East,  291.  And  see  Forbet, 
workt  V.  Cowper,  x  £sp.  N.  P.  C.  275.  AdninistntOT  of  Hcndiect,  v.  Wall, 

(3)  F7  ▼.Wood,  It  G.  2.  K.  B.  cited  1^  Ixl.  Kenyon,  x£sp.K.P.g. 
iSelw.  N.P.4^1.  278. 
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ments  of  manors,  which  ought  to  be  produced  each  from 
its  proper  repository ;  and  if  they  have  been  regularly  pre- 
served, it  will  not  be  nec^sary,  after  a  certain  lapse  of  time, 
to  prove  tliem  genuine.  For  the  same  reason,  old  grants 
to  abbeys  have  been  rejected  as  evidence  of  private  rights, 
Dccause  the  possession  of  them  did  not  ap|>ear  to  be  con- 
nected with  any  persons,  who  had  an  interest  in  the 
estate  ( I ).  But,  in  common  cases,  where  the  written  in- 
strument itself  purports  to  belong  to  the  party,  who  pro- 
duces it  in  evidence,  it  will  be  admitted  without  proof  of 
the  execution,  and  without  shewing  where  it  has  been 
kept,  provided  it  is  of  sufScient  age  and  in  other  respects 
admissible  evidence  against  the  opposite  party.  On  a  ques- 
tion of  settlement,  therefore,  where  the  respondents  pro* 
duced  a  certificate,  more  than  thirty  years  old,  which  had 
been  granted  to  their  parish  by  the  appellant  parish,  the 
court  of  King's  Bench  held,  that  the  mere  production  of  it 
was  sufficient,  and  that  the  respondents  were  not  obliged  to 
shew,  that  the  certificate  had  been  kept  in  the  parish 
chest  (2).  It  would  be  sufficient,  if  the  certificate  were  to 
be  produced  by  a  rated  inhabitant  of  the  parish  (3).  So^ 
in  an  action  for  a  false  return  to  a  mandamus,  a  corporator 
may  produce  the  muniments  of  the  corporation.  (4) 

If  there  is  any  ()lemish  in  the  deed  by  rasure  or  inter- 
lineation, the  dee^  ought  to  be  proved  though  above  thirty 
years  old  (5),  and  the  blemish  satisfactorily  explained.  In 
such  a  case,  the  jury  would  have  to  try,  whether  the  rasure 
or  interlineation  was  before  or  after  the  delivery  of  the 
deed;  for,  if  the  rasure  was  before  that  time,  the  deed  is 
sltill  valid  and  binding;  it  is  only  after  the  delivery,  that  a 
rasure  or  interlineation  can  affect  a  deed,  and,  even  then, 
they  are  in  some  cases  immaterial.  Now,  to  ascertain  the 
time  of  delivery,  the  first  and  best  evidence,  to  be  resorted 

(i)  See  ante,  p.  317.  parliament,  ^hich  makes  ntcd  iohiU- 

(»)  R.  V.  Ryton,  5  T.  R.  2S9t  tanxs  competent  in  such  a  case. 
(3)  R.  ?.  Nethenhong,  2  Maule  &  {4)  2  Maule  fc;>clw.  338. 

£tl«r.  337 ;  prctioua  to  tho  late  act  of         (5)  Glib,  Ev,  89.    BuILN.  P.  ajj. 

to, 
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to,  is  the  testimony  of  a  subscribing  witness,  if  any  can  be 
produced;  or,  if  there  is  no  subscribing  witness,  other  per- 
sons may  be  called,  who  were  present  when  the  deed  was 
delivered;  or,  if  no  person  was  present,  the  time  of  delivery 
will  be  reckoned  from  the  date  of  the  deed  ;  and  the  factv 
of  the  rasure  being  after  the  delivery,  may  be  proved  either 
by  a  subscribing  witness,  or  by  any  person,  who  saw  thd 
rasure  made. 


The  rule,  that  deeds  of  thirty  years  standing  prove  them- 
selves, is  so  well  established,  that  even  if  a  subscribing  wit- 
ness were  alive,  and  in  a  state  to  be  produced,  it  has  been 
thought  unnecessary  to  call  him  for  proving  the  execution. 
Lord  Kenyon  is  reported  to  have  paid  (1),  that  he  remem-'^ 
bered  a  case  before  Mr.  Justice  Yates,  in  which,  a  deed  of 
that  age  being  produced  in  evidence,  it  appeared  that  the 
subscribing  witness  was  then  actually  in  court,  but  he  de- 
clared he  would  not  break  in  upon  a  rule  of  evidence  so 
well  established,  (by  requiring  the  subscribing  witness  to  be 
called,)  and  admitted  the  deed  without  further  proo£  But 
in  the  case  of  Rees  v.  Hansel  (2),  Mr.  Baron  Perrott  held, 
that,,  although  a  deed  may  be  read  in  evidence  on  account 
of  its  antiquity,  yet,  if  on  the  other  side  it  is  shewn  that 
one  of  the  witnesses  is  alive^  he  must  be  produced,  or  the 
deed  must  be  rejected ;  and  he  cited  a  case  where  a  deed  was 
produced  in  the  King's  Bench,  and  it  appeared  that  Sir 
Joseph  Jekyll  was  a  subscribing  witness,  upon  which  the 
court  said,  they  knew  he  was  alive,  and  that  if  he  did  not 
come  to  prove  it,  the  plaintiff  must  be  nonsuited.  It  was 
then  mentioned  to  have  been  ruled  by  Mr.  Justice  Yates, 
that,  for  the  sake  of  practice,  the  witness  should  not  be 
allowed  to  prove  an  old  (leed,  even  if  he  attended  for  that 
purpose ;  but  Mr.  B.  Perrott  retained  his  opinion  ;  **  An 
old  deed  (he  said)  is  admitted  only  on  a  presumption,  that 
the  witnesses  are  dead,  but  when  the  contrary  is  made  to 


(i)  March  v.  Collnett,  %  Esp.  N.  P.  [t)  S«hv.  N.  P.  499. 

p.  665. 


appear, 
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appear,  tbey  mu9t  be  called"  If,  indeed,  the  rule  is  fiwnded 
on  the  presumption  of  the  attesting  witness's  deaths  then  it 
seems  to  follow,  that,  where  that  presumption  is  contradicted 
by  the  fact  of  his  being  still  alive,  the  execution  of  the  deed 
ought  to  be  regularly  proved,  as  in  ordinary  cases.  But  if 
courts  of  law  have  adopted  the  rule,  not  on  the  presump- 
tion of  a  fact,  (which  would  be  for  the  consideration  of  the 
jury  rather  than  of  the  court,)  but  as  a  general  maxim  of 
law,  on  account  of  the  great  difficulty  of  proving  execution 
after  an  interval  of  many  years,  and  have  therefore  fixed  a 
limit,  beyond  which  the  proof  of  execution  will  not  be  re- 
quired, there  appears  to  be  no  inconsistency  in  acting 
generally  upon  this  principle,  though  in  a  particular  case  the 
subscribing  witness  may  be  proved  to  be  alive^  at  the  same 
time  leaving  it  to  the  opposite  side  to  dispute  the  r^u- 
lai'ity  of  the  execution  by  calling  him  or  any  other  wit- 
ness. 

2.  Deedt  Secondly,  Deeds  enrolled  have  been  admitted  without 

cnroUed.  ^^^f  ^f  execution  ( J ).  On  this  subject,  Ch.  B.  GHbert 
makes  the  following  distinctions :  '<  Where  a  deed  needs 
enrolment,''  (as  deeds  of  bargain  and  sale,  by  statute 
2j  Hen.  VIII.  c.  i6.)  "there  the  enrolment  is  the  sign 
of  the  lawful  execution  of  such  deed,  and  the  officer,  ap- 
pointed to  authenticate  such  deeds  by  enrolment,  is  also 
empowered  to  take  care  of  the  fairness  and  legality  of  such 
deeds,  and  therefore  a  copy  of  such  enrolment  must  be 
sufficient;  for  when  the  law  has  appointed  them  to  be 
made  public  acts,  the  copy  of  such  public  acts  shall  be  a 
sufficient  attestation  (2).  But  where  a  deed  needs  no  en- 
•  rolment,  there,  tliough  it  be  enrolled,  the  inspeximus  of 

such  enrolment  is  not  evidence,  because,  since  the  officer 
has  no  authority  to  enrol  them,  such  enrolment  cannot 
make  them  public  acts,  and  consequently  cannot  entitle 
the  copy  of  them  to  be  given  in  evidence ;  for  then,  if  the 

(i)  Com.  Dig.  tit.  Evidence,  (B.  2),         (a)  Gilb.ET.86.  iKeb.ri;.  jSalk. 
filing  I  Salk.  28 1.  a8o« 

deed 
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deed  were  doubtful,  it  were  but  to  enrol  it,  and  bring  ihe 
copy  or  inspexitnus  in  evidence,  and  tfaeheby  avoid  pro^' 
ducing  a  deed  that  was  any  way  tuspicious."  (i) 

Mr.  Justice  duller,  after  citing  the  rule  from  Cihief 
Baron  Gilbert,  (that  deeda  of  bargain  and  sale,  enrolled 
and  requiring  enrolment,  may  be  given  in  evidence  with- 
out proof  of  the  execution,)  observes  (2),  that  ^^  the  law 
*^  may  well  be  doubted,  notwithstanding  that  such  deeds 
^  of  bargain  and  sale  enrolled  have  frequently  in  trials  at 
^  nisi  prius  been  given  in  evidence  without  being  proved* 
<*  In  support  of  this  practice,"  he  adds,  ^<  the  case  of 
*<  Smartle  v.  Williams (3)  b  much  relied  on;  but  that 
**  case  is  wrong  reported,  for  it  appears  from  the  report  in 
"  Levinz(4),  that  the  acknowledgment  was  by  the  bar- 
^  gainor,  and  so  is  stated  in  Salkeld's  manuscript;  be- 
<<  sides  it  appears  from  both  the  books,  that  it  was  only  a 
<^  term  that  passed,  snd  consequently  it  was  not  an  enrol* 
<<  ment  within  the  statute."  Mr.  Justice  Buller  thai  cites  a 
case  from  Styles'  Rq)orts(5),  where  Olyn  C.  J.  is  reported 
to  have  said,  that  <<  if  divers  persons  seal  a  deed,  and  but 
one  of  them  acknowledge  the  deed,  and  the  deed  is  there* 
upon  enrolled,  this  is  a  good  enroln^nt^  and  may  be 
given  in  evidence  at  a  trial,  as  a  deed  enrolled."  <*  But 
^  it  would  be  of  very  mischievous  consequence,"  observes 
Mr.  iust.  Boiler  <<  to  say,  therefore,  that  a  deed,  enrolled 
*<  upon  the  adcnowledgment  of  a  bare  trustee,  might  be 
*<  given  in  evidence  against  the  real  owner  of  the  hxn^ 
f<  without  proving  it  executed  by  him.  However,  that 
<<  has  been  the  general  opinion,  and  it  seems  fortified  in 
<<  some  degree  by  statute  10  Ann.  c  18.  On  the  other 
<<  hand,  it  seems  as  absurd  to  say,  that  a  release  which  hat 
<<  been  enrolled  upon  the  acknowledgment  of  the  releasor 
^  shall  not  be  admitted  in  evidence  agiunst  him^  without 

.  (i)  OlSk  £v.86.  t  Kcb.  ti;.  (4)  sLcv.  33;.  8.C 

(a)  Bull.  N.  P.  S56.  C5)  'Hmrlc  v.  l^iiPB,  ScyL  469, 

(3)  iSalk.a8o. 


^  'Mug  piwwd  t*  hm  coratattd*  be<»aiA  sucb  release 
tt  diM^  iMl  seid  cBrdbnenft;  and  in  feci  such  deedi  ba\e 
**  often  been  adniltfd;  %nil  drat  wiwi  the  0a«e  of  Smartk 
'*  V.  Williams;  the  deed  there  did  not  need  enrolment^ 
^  ytH  bmg  enn)Ued  on  the  acknowledgment  of  tiic 
^  baigatnors   it   was  read    againat   him  without  belug 

In  the  ease  qf  SaMirtle  t.  WiUiaiosy  aa  eoKaiBiaed  oopy 
of  tka  eniolnwnt  of  a  deed  of  bai;ga]ii  and  8ele»  b;  whieh  a 
taiea  of  jeart  woa  amgned^  was  offered  m  evidence  with«> 
eut  aiijir  proof  of  the  bai^ainor'a  sealixig  ^iid  delivery*  It 
laaa  objected^  that  the  copy  of  the  deed  enrolled  wee  i^oc 
evideoce^  because  the  interest  assigned^  being  oely  a  tenn^ 
paased  imnediately,  and  the  enrolanent  afterwai^  is.  no 
mere  than  an  enrolment  of  an  obligation :  bet  the  Qonit 
enrenmled  this  otajjection^  and  beU»  that  <^  theaioknowled^ 
meet  of  the  deed  by  the  lessoe  befere  tb&  mai|ter  in  Cheiw 
eery  is  good  erideaoe  agahMt  himecl^  and  agvlisfe  all  wbe 
claim  imdsr  him  {jy^  So^  in  the  caae  of  ian^  ilekaeft 
^.  Sflulh  (^X  a  distwctkm  wa»  made  be^eceij  deieris  ef  bfti^ 
gaia  and  sale^  (enioUed  i^  perseance  e£  the»  slQtete  eC 
Mcnry  VliL),  and  other  deeds  enroUady  aodi  k  was  held 
thai  a  copy  of  a  deed^  cniwUad  for  aafe  euatod)^^  woeld  wA 
be  enddbace  elherwiae  than  against  the  perty^  die  sealed  i% 
aai  all  deiramg  under  himw  it  does  not  appose  fireet  wy 
ef  tiie  authoeisbi  cited  by  the  Chief  Banea  Gilbeol,  (ex* 
osplitig  the  case  of  Smartie  v;  WiUiaass^.}  sgmeat  wh^ 
paitjy  the  copy  of  die  eeeohMiit  was  oflrned  in  evidcecei 
If  Ike  enrolment  hsd  lacen  on  the  acfaMwledgmeBlt  dP  ihe 
beigoinoi^  and  oflhred  asemdencei^^aiBsthiai^  tlMSe^msBO^ 
be  a  4ottbt  ef  ita  being  admissible^ 

VHA  Hgard  to  a  oopy  of  the  enmhnanfrof  adtoed  of 
bargain  and  sale,  indented  and  enrolled  in  pursuance  of  the 
statute  of  lienry  VUL^  it  is  enacted  byrstateta  ukMbpu 

(0  J  ^'  3^7-  (i)  2  Fmmhuu  S59»  170*.  ta  Chjoc. 

I  Cl8, 


Se<Jt.<.3         Of  0ii  Pr^odf  qf  beects,  355 

c.  18.  8.3.(1)  *^(for  supplying  a  failure  in  pleading  or 
deriving  title  to  lands,  &c.  conveyea  by  siich  deeos  of 
bargain  and  sale,  wbere  the  original  indenture  are  want-, 
ing,)  that,  where  in  pleading  any  such  indenture  sball  be 
pleaded  with  a  profert,  the  party  so  pleaaing  may  shev 
fortti  and  produce  a  copy  of  the  enrolment;  and  suck 
copy,  examined  with  the  enrolment,  and  signed  by  the 
proper  officer  iiaving  the  custody  of  the  enrolment,  and 
proved  upon  oath  to  be  a  true  copy,  shall  be  of  the  same 
force  and  effect,  a^  the  indenture  of  bargdn  and  sale  would 
be,  if  pfoduced.'^  Before  this  statute,  an  enrolment  of  the 
deed  could  not  have  been  pleaded ;  and  though  a  deed  had 
been  exempti^ed  under  the  great  seal,  yet  it  was  necessary, 
ii  common  law,  to  shew  forth  the  deed  itself  under  seal^ 
rind  not  the  exemplification  (2).  So,  by  the  common  law,  a 
6onstat  or  inspeximus  of  the  king's  letters  patent  could  not 
have  been  ihewn  forth  in  court,  but  the  letters  patent  them- 
selves :  but  by  statute  3  &  4  Ed.  VI.  c.  4.  explained  by 
itilt  1  j  £liz.  c.  6.  ^^  patentees,  and  persons  claiming  under 
tfa^ni,  inay  make  title  in  pleading  by  shewing  forth  an  ex-. 
Miplffication  of  the  enrolment  of  the  letters  patent,  as  i^ 
the  letters  patent  themselves  were  pleaded  and  shewn  forth;'^ 
and  now  they  are  to  be  given  in  evidence  in  the  3^me 
inann^,  as  Sf  they' were  pleaded.  (3)  ^ 

"file  rule,  concerning  Copies  of  enrolments,  appears. Umsi 
to  be,  that  a  copy  of  the  enrolment  o^a  bargain  and  sale  of 
freehold  in  lands,  8cc.  is  as  good  evidence.as  the  original  it- 
self (4)  ;  but  that  a  copy  of  the  enrolment  is  not  :evidenoe<itf 
a  bargain  and  sale  of  a  chattel  interest,  or  of  ihe  tH>Ut0|itB  of 
any  other  deed  enrolled  for  safe  custody,  except  as  ifgainaft 
tlie  party  acknowledging  the  deed ;  and  that  against  suab 
party,  and  against  all  claiming  under  him,  a  copy  of  tl)/0 
enrolment  of  aiiy  deed  is  admissible  in  evidence. 

(1^)  9«e  also  snt.  9  6. «'.  t.  6.  s.  22.         fa)  Co*  Lit.  %%S'h. 
(concerning  deedi  of  bargain  ^nd  tile  d         (3)  Olive  y  .Gwyn,  Hardr.  1 1 9. 
hndt,  in  Uie  North  RUing  of  To^k-         (4)  See  14  Ettt,  231.  ^d  Hoblxoutt 

ibire}.  V.  HamiUoo,  i  Schotl.  k  Lefr.  207. 

A  a  «  Thirdly^ 
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3.  Redulin  Thirdly,  the  recital  of  a  deed  in  another  deed  is  evidence 
•  '««^  against  die  party,  who  executed  the  reciting  deed,  or 
against  any  person  claiming  under  him ;  and  it  will  not  be 
necessary,  in  such  a  case,  to  prove  the  executicn  of  the 
recited  deed ;  but  proof  of  the  execution  of  that,  which 
recites  the  other,  will  be  sufficient;  for,  the  party,  and 
diose  claiming  under  him,  are  estopped  by  the  recital  (i). 
Thus,  the  recital  of  a  lease  in  a  deed  of  release  is  good 
evidence  of  such  lease  against  the  releasor,  and  those  who 
claim  under  him  (2).  So  where  a  party  by  his  deed  co- 
venanted to  lay  out  a  sum  of  money  in  an  annuity,  and 
recited  in  the  deed,  that  he  had  given  a  bond  for  the  pay* 
ment  of  the  money,  the  recital  was  held  to  be  sufficient 
evidence  of  the  bond ;  for  it  was  a  confession  by  the  obligcr 
himself,  and  stronger  than  a  verbal  confession,  being  uudtr 
his  hand  and  seal  (3).  But  a  recital  cannot  operate  as  an 
estoppel  against  third  persons  who  ai*c  neither  parties  nor 
privies  to  the  reciting  deed,  and  will  not  be  evidence  of  the 
contents  of  the  recited  deed  (4).  If  the  recital  can  be 
proved  a  correct  copy,  it  is  scarcely  necessary  to  observe^ 
that  it  will  be  admissible  like  any  other  examined  copy, 
where  secondary  evidence  of  a  deed  can  be  admitted. 

4-  DMd  Lastly,  a  deed  may  be  given  in  evidence  under  a  rule  of 

ruUi  ofconnl  court^  without  proof  of  execution ;  for  the  consent  is  con- 
clusive, and  the  jury  are  to  try  only  such  fiicts  as  are  in  issue 
between  the  parties.  (5) 

Proof  of  The  cases  above  stated  have  been  mwtioned  as  exccp- 

•s^^Mo-  tions;  for  the  general  rule  is,  that  a  deed  cannot  be  given  in 
evidence  without  proof  of  its  execution.  The  execution  of 
every  instrument,  that  is  attested,  whether  under  seal  dr 
not,  ought  to  be  proved  by  a  subscribing  witness^  if  he  can 
be  produced,*  and  is  capable  of  being  examined.    The  sub- 

(1)  Com.  Dig.  ttt.  Evidence,  (B.  5),  Kmg.     See  also  SheOey  v.  Wr^it, 

raiStnkl  V.  Eustace,  GHb,  £r. 87.  WUIet, ii.  and  Con.  Oif.  tiufisiMfd, 

(%)  Ford  V.  Orty,  1  SaOc.  185.  (A.  a). 

(3)    Marchioness  of  Annandalo  r.  (4)  iSalk.aS^. 

Hanis,  %  P.  Wnw.  431.  per  I.d  Chan.  (^)  «  Sidti£  169.    Oilb.  Br.  91. 
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scribiDg  witness  alone  is  competent  to  prove  the  executioni 
because  he  may  be  able  to  state  the  time  of  the  execution 
and  some  circumstances  of  the  transaction,  which  may  be 
material  and  unknown  to  other  persons.  On  an  indictment 
therefore  against  an  apprentice  for  enlisting  himself  in  the 
army,  all  the  judges  held,  that  the  indenture  of  apprentice- 
ship could  not  be  proved  by  the  master,  but  that  it  was 
necessary  to  call  one  of  the  subscribing  witnesses,  (i) 

This  rule  i$  so  strictly  observed,  that  an  acknowledgment 
ef  the  obUgor  himself  admitting  that  he  executed  a 
bond  (2),  and  even  an  admission  by  the  defendant  in  an 
answer  to  a  bill  filed  against  him  for  a  discovery  (3),  will 
not  dispense  with  the  testimony  of  the  subscribing  witness; 
for  though  the  party  may  admowledge  the  bond,  yet  )i6 
may  not  know  every  circumstance  attonding  the  execution ; 
*^  a  iact  may  be  known  to  the  subscribing  witness,  not 
within  the  knowledge  or  recollection  of  the  obligor,  and  he 
IS  entided  to  avail  himself  of  all  the  knowledge  of  the  sub- 
scribing witness  relative  to  the  transaction  (4)/'  The  rule 
i»  precisely  the  same,  whether  the  acknowledgment  is  of- 
fered as  evidence  against  the  party  himself  who  made  it  (5)^ 
or  against  a  third  person  (6) ;  or,  whether  the  deed  is  aa 
existing  instrument,  or  cancelled(7) ;  or  whether  it  is  die 
foundation  of  the  acti(Mi«  or  comes  in  collaterally  as  part  of 
the  evidence  in  the  caiise  (8)*  And  this  rule  applies  equally 
to  all  written  instrumentsj  which  are  attested*  I(  for  ex« 
ample,  an  attested  notice  to  quit  has  been  given  to  the  de* 
fendant,  which  it  becomes  necessary  to  prove  in  an  action 
of  ejectment,  die  execution  must  be  proved  by  the  attesdng 
witness;  and  the  circumstance,  that  the  defendant  read  the 
notice  and  made  no  objection  to  it,  cannot  vary  the  caae(9)« 

(1)  R.  V.  lones,  J^ast,  PI.  Cr.  Sll.  (f)  4 East, 53. 

I  l^tich.  Cr.  C 1208.  S.  a  (6)  iDoug.ax6. 

(2)  Abbot  V.  Plumbe,  x  I>ouftl.  2x6.         (7)  Breton  -r.  Cap«»  Ptakt  li  P.  C, 
dtecl  by  I  jiwrence  J.  7  T.  R.  167.,  and      3a 

%  Emc,  187.  (S)  MaoQcrt  q  t.  V.  Potcan,  4  Sip, 

(3)  Call  V.  Dunning,  4 East,  5^.  $ee      N,  P.  C.  239* 

Bowleft    and    another,    Assignees    of         (9)  Dne  dem.  Syke«  v,  X>urufer4i 
lonct,  V.  LMigwwchy,  5  T.  R.  366.  %  MmU  k  Sclw-  62, 

(4}  Pfx  Le  JUaac  i.  4£att,^3. 
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In  all  these  ci|8^  the  ^itt^tip^  wiUie»  a^gllt  to  |q^  cglM  to 
^rove  the  execution,  if  he  can  b^  prpduc^,  f f,  n4ofi4»  • 
pi^rty  to  the  suit  ag^pe^  that  the  other  p^rtj^  ^ukl  4f|  VfMI 
the  instrument,  as  if  the  witne^  himself  h^  h?W  pnHtuQQ^ 
th^t  wo\^d  disp^n^  with  his  t^tii^ony.  (i) 

The  $ub$cribing  witness  is  to  prove  the  deliver;  of  ^ 
deed,  or,  if  the  writing  is  not  lender  seal,  the  hapd-^WTHi^g 
of  the  party.  It  is  not  absolutely  necessary  that  the  wiUiess 
^KHiUse^  tkf  pastjr  aigo  or  seal;  if  he  sees  Ihri  deliver  it 
^endy  signed  and  sealed,  or  merely  sealed,  as  his  own 
4^^  it  witt  be  sufficient.  SSgaing  is  not  an  essential  part 
qf  %d^  ai  eofnsaoa  law;  baft  it  has  been  required  in  some 
Cfmfk  Vy  c^  Pf  parliamflnt,  partioularfy  by  the  statute  •# 
fMidt  {2\  which  eiptesaly  dkeela  a  signing  in  M  gvants 
of  a  frMhfiU  estate  in  lands,  mad  in  ao^ie  other  species  of 

d^oda;  in  whi^  therafiire^  tigtting  iaems  as  necessary  as 
niialBiir, 

Sigaing  is  sometimea  made  neoessaiy  to  the  execuMon  of 
a  powe9»  by  tlM  e^mss  words  of  the  deed  which  creates 
tUfi^  power;  and^  iai  snob  case%  if  attsstatiMi  of  the  signa- 
twe  is  Mqoisad,  an  attestalioii  merely  p(  the  sealsig  and 
ddjyery  wtltnot  be  s»0kaent  Thus,  fai  the  ease  of  Wi%ht 
T*  ^Kalfebrd  (3),  where  a  power  waacveatcd  to  be  executed 
by  troirtees,  with  the  consent  of  th^  cestui  que  tmstS)  testi- 
fied hj  wiling  uudet  their  kandi  andseak^  aiiested  by  Iwe 
or  mare  audible  wtueueSf  but  the  attestation  expressed  oidy, 
that  the  deed  bad  been  sealed  and  delivered  by  the  cestui 
que  trusts  and  the  other  parties  in  presence  of  the  subKrib- 
iqg  witaasses,  the  majority  of  the  court  of  Common  Meas 
determined,  that  the  power  had  not  been  duly  executed; 
for  the  question  is  to  be  determined  by  the  true  construc- 
tion of  the  terms  of  the  attestation,  and  by  that  alone;  and 
the  word  <*  sealed,'*  according  to  its  true  acceptation  and 

(i)  Laii^  r.  Raine,  %  B08.  k  Pull.  (3)  4  Taunt;  214;  Mansfield  Ch.  J. 

$^5«  dS«entins*   17  yes*4S4«S.C. 

(t)  St.S9C.s.  e.3.  S.I. 

ordinary 
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ofdtoary  senses  enntiet  lie  ecNfteidered  ft*  Mfi^gi  Alt  Um$ 
ipaiti^  who  put  tWelt  seris  to  the  instnimeffit,  pirt  itlso  t&etr 
kflUds  to  it,  of  ligtied  it  in  the  presence  of  the  wfenease^ 
It  WM  farther  deeermined  itk  ttm  case  ( 1 ),  that  a  snbseqaent 
attestation,  indorsed  upon  the  InBtnunent  *  after  the  deatk 
of  one  of  the  cestui  que  trusts,  and  expressing  that  the 
fNlrtiM  had  also  signed  m  die  presence  of  the  sobscriUng 
#iteeises^  would  not  etire  the  origittai  deftct;  on  th^ 
gt0ixAd^  thtd  the  attestation,  to  constHote  a  due  and  effed^ 
ftnd  execfttion  of  the  power,  onght  to  make  a  part  of  th<$ 
sMie  transaetion  Wiih  the  signing  and  seiffing^  Mch  hAtg 
die  usual-  and  common  way  of  attesting  the  execution  of  ^ 
liisfrHments  requiring  attestation.  So  in  the  kte  ca^  of 
I^  on  the  demise  of  Mansfield  Y.  Peach  (1),  ^erd  IM 
power  was  dtreeted  to  be  executed  "  by  any  deid  or  i»titif^ 
ttnMft^r  the  hands  and  tetSs  of  the  parties  to  b&  b/  thettt 
^My  executed  in  the  presence  ol^  and  oHested  j^,  hba  bf 
Mare  witnesses/'  and  the  attestation  wai*  oirly  of  the  ied* 
ing  and  delitery,  >lfae  court  of  Kitig's  Bench  Uttte  of 
opinion,  that,  m  order  tf>  maibe  ft  due  exeeaflon  of  tfi^ 
power  in  this  cai^,  tbe  instrcnuent  ou]^  to  ht  MM 
WM  an  the  Ibrms  reqiared  by  the  pow«r,  ami  thdf  €Mt 
nrast  also  be  an  attestation  of  iti  exfecutSon  wfth  all  (mifi 
ibf  mif  f  flhid  with  respect  to'  zMs  second  pdntt,  WniCa  wMi9 
here  as  well  as  in  the  case  of  Wright  r.  WsHMRtfd^  fM 
Court  said,  it  was  not  necessary  to  determine  at  what  pre* 
cise  time  the  attestation  must  be  made,  but  that  the  attes- 
tation subsequent  to  the  death'  of  one  of  the  parties  could[ 
not  give  to  their  act  on  operation,  which  it  ne^er  had  during 
the  lives  of  the  parties.  Where,  however,  the  deed  ere* 
ating  the  power  directed,  not,  that  the  instrument  sh'oul(£ 
be  attested  by  witnesses,  but,  that  the  power  should  be 
executed  by  any  writings  to  be  signed  and  sealed  in  the 
presence  qf  tvoo  or  more  witnesses^  and  the  deed  in  ptovu- 
ance  of  the  power#  was  expressed  to  be  executed  in  the 
presence  of  the  witnesses,  but  the  attestation  applied  only 

(1)  Sto alls  |^y«i  4f7*  (A)  Mfly  %i, x8l4» »Mi«trft  S^« 

570. 
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lo  the  teiliiig  and  delivery;,  the  QumoeUor  was  of  ofMiioDy 
that  in  such  a  case  it  mi^t  be  pveperly  left  to  tlie  jury  to 
presume^  that  the  deed  was  signed^  as  it  professed  to  be^ 
in  the  presence  of  the  witnesses,  who  attested  the  scalii^ 
and  delivery  (i> 

In  consequence  of  the  decisions  in  the  cases  of 
Wright  v«  Wakeford  and  Mansfield  v.  Pc^ach,  (wbidi 
might  a£Eect  the  titles  of  purchasers,  in  case  the  fiict 
of  signature  were  not  expressed  in  the  memorandum 
of  attestation,)  an  act  of  parliament  has  been  lately  in- 
troduced (2),  which  enacts,  <<  that  every  deed  or  other 
instrument,  abreajdy  madcy  with  the  intention  to  exerrise 
any  power,  authority,  or  trust,  or  to  signify  the  consent 
or  direction  of  any  person,  whose  consent  or  direction 
may  be  necessary  to  be  so  signified,  shall,  if  duly  signed 
and  executed  and  in  other  respects  duly  attested,  be^  (from 
the  date  thereof,  and  so  as  to  establish  derivative  titles,)  of 
the  same  validity  and  effect,  and  proveable  in  the  like 
manner,  as  if  a  niemorandum  of  attestation  of  signature, 
or  of  being  under  hand,  had  been  subscribed  by  the  wit- 
ness; and  the  attestation,  expressing  the  lact  of  sealing  and 
delivering,  without  expressing  the  fact  of  signing  or  any 
other  form  of  attestation,  shall  not  exclude  the  proof  or 
the  presumption  of  signature. " 

Sealing  is  essential  to  a  deed,  but  it  is  not  material  with 
what  seal  it  is  sealed;  and  any  number  of  parties  may  use 
the  some  seal  (3);  or,  one  may  seal  for  the  rest  with  their 
consent,  and  the  deed  will  be  as  binding,  as  if  every  one 
had  put  his  several  seal  (4).  Thus,  where  one  of  two  de- 
fendxmts,  in  the  presence  of  the  other  and  by  his  authority, 
executed  a  bill  of  sale  for  them  both,  the  two  defendants 
being  partners  in  the  transaction,  but  there  was  only  one 
seal,  and  it  did  not  appear  whether  the  seal  had  been  put 
twice  upon  the  wax,  the  Court  of  King's  Bench  held,  that 

(i)  M'Queen  v.  Fanjuhar,  xi  V«,         (3)  Perkinf,  ch  1. 1, 134. 
467*    17  Vm.  45S.  (4)  4  T.  R«  314.,  and  ate  (3). 

(a)  Sc^40. 3.cx68« 
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no  particular  mode  of  deliveiy  waa  noGenary ;  and  tfaal  it 
was  sufficient^  if  a  party  executing  a  deed^  treated  it  as  hit 
own.  Tlie  report  adds,  that  the  court  relied  principally  on 
the  circumstancPi  that  the  deed  had  been  executed  by  one 
defendant  for  himself  and  the  other,  in  the  presence  qf  iht 
fOher^i).  If  a  bond,  executed  abroail,  is  declared  upon  in 
the  usual  form,  as  a  deed  made  and  s^ed  by  thedefimdant, 
and  the  instrument  on  being  produced  appears  not  to  have 
a  seal  but  instead  of  it  a  penmark  of  a  particular  kind,  evi- 
dence is  aiknissible  to  shew,  that  it  is  the  custom  of  the 
country  to  execute  bonds  in  this  manner.  (2) 

With  rq;ard  to  the  delivery,  no  particulor'ferm  or  cere*  - 
inony  is  necessary :  it  will  be  sufficient,  if  a  party  testifies 
his  intention  in  any  manner,  whether  by  action  or  by  word, 
to  deliver  or  put  it  into  the  possession  of  the  other  party ; 
as,  if  a  party  threw  the  deed  npon  a  table,  with  the  intent 
that  it  may  be  taken  by  the  other,  who  accordingly  takes 
it ;  or,  if  a  stranger  deliver  it  with  the  assent  of  the  party 
to  the  deed  (3).  If  the  deed  is  made  by  a  corporation, 
actual  delivery  is  not  required;  and  fixing  the  common 
seal,  that  is,  the  corporate  seal,  or  any  other  used  for  the 
occasion  (4),  is  tantamount  to  a  delivery ;  but  if  the  cor- 
porate body  had  given  a  letter  of  attorney  to  deliver,  the 
deed  is  not  their's  till  delivery.  (5) 

It  has  been  before  mentioned,  that  proof  of  delivery, 
without  any  proof  of  signing  or  sealing,  will  be  sufficient 
evidence  of  execution;  for  the  party  by  delivering  a  deed, 
purporting  to  be  his  own,  adopts  the  seal  and  tlie  signa^ 
ture.  But,  under  particular  circumstances,  less  evidence 
has  been  admitted  to  prove  the  execution.  Thus,  in  a  case 
where  it  appeared  that  the  defendant,  a  few  minutes  afl«r 
having  executed  the  deed,  brought  it  to  the  witness  in  an 

{&)  Bdl  v.Danttervine  and  another,         (t)  Com.  Di^.  tit.  fiYidence,  (A.  3), 

4  T.  R.  313.  Co.  Lit.  36.  a.  [Note  *a3.] 

(«)  Adam  v.  Reir,  |  Bos.  «;  ?uU.         (4)  Perkins,  c.  a-  ft.  131. 
3#^  (5)  Co.  XJt.  36.  a.  [Note  %%%-\ 
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•djoiniiig  Toamf  Md  dasirad  htm  to  atlnt  it ;  finother  at> 
lattii^  witMts  was  gtill  m  the  ro^m,  where  the  deed  had 
baen  execntod;  and  it  was  forthar  proved^  that  tha  witneas 
was  acqaauHad  with  the  defendant^  hand-writiiig,  and  that 
the  definidaBt  knew  of  hk  being  acquainted  with  it,  and 
that  the  defiwdaat  had  acknowlsdged  the  inttrament ;  hot 
Aeiw  waa  n^  pmof  ef  dM  act  of  delivery,  and  no  reason 
warn  8hew%  why  ibe  other  sttcstuig  witness  contd  not  be 
catted  to  psofw  the  delivery;  in,  this  case  the  Court  of 
CamasoB  Fleaa  waa  dt  opinion,  diot  the  whole  might  be 
considered  as  oae  tranaactioa^  aad  that  (here  was  soiBcient 
proof  of  the  execution.  ( i ) 

If  a  deeds  or  other  written  instrument^  is  attested,  but 
none  of  the  witnesses  are  capable  of  being  examined,  the 
course  then  is  to  prove  an  attesting  witness's  band- writing; 
and  this  will  be  a  sufficient  proof  of  the  execution ;  as, 
where  the  attesting  witness  is  dead  —  or  blind  (z) —  or  in« 
competent  to  give  evidence,  either  from  insanity  (3,),  or 
from  infamy  of  character  (4),  or  from  interest  acqoired  afier 
the  execution  .of  the  deed (5)  — or  where  the  subscnbing 
witness  is  absent  in  a  foreign  country  {6),  or  out  of  the  jur 
risdiction  of  the  superior  English  courts,  so  as  not  to  be 
amenable  to  their  process  (7) — or  where  be  cannot  be 
found  after  strict  and  diligent  inqmry  (8)  \     Thus  haad-^ 

writing 


(z)  Ftuke  V.  MMfi»  t  Bm*  &  Pull, 
ai;.  Powelv.Blaeket,  i  £sp.  M.P.C 
96.   Grelller  v.  Keale,  Penke  N.  P.  C. 

(2)  Woo4  1^  Drury,  x  Ld.  Raym. 
734.  per  Holt  C.  T. 

(3)  Vm.Ahr.m.£vi4ence,(T.b.4B^> 
pL  12.     Burnett  v.  Taylor,  9  Ves.  jun. 

•   (4)  Jo»e«vvMasoa»2.Str»i8'3^ 

(s)  Go»$  V.  Tracey,  i  P.  Wms.  287,9. 
Godft^ay  v.  Nbmf,  tSkn,  $4,  Swice 
v.^eH,5T.R.37I. 


(6)  Coghbn  ▼.  Witfiamson,  i  t)oag* 
93.  Wallis  r,  I>«lMcey,  7  F.  R.  S166. 
(c).  Adam  v.  Kerr,  I  tin.  ft  PuU.  361. 

(7)  PfiRcv  V.  Bbckbunr,  «  Eist,  TfO. 
z  Bo&  &  Poll.  36Z. 

(S)  Aoon.  case,  Z2  Mod  607,  per 
Holt  C.  J.  7  T.  R.  164.  Cunlift  k 
Sefton,  2  £a$c,  183.  Crosby  v. Peicy« 
1  Taunt.  365'.  Parker  ¥.  Ho  kin% 
a  Taunt.  M3.  VhitM  f. 
a.Campb.  282. 


*  In  the  case  of  Cunll A  v.  Scfton,  (2  East,  1 83.)  it  was  proved  that  diligent 
inquiry  had  been  made  after  one  of  the  attesting  witnesses  to  a  bond,  at  the  re«» 
l|«nc6  of  the  obligor  and  obligee,  without  being  able  co  obtain  any  btelHgence  of 
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Wfilwig  oftht  attsiliiig  witnsM  it  mdenoe  of  every  thing 
^  the  fii^  of  the  lastnunffQti  the  teaUiig  and  deliveiywlll 
hft  preBumed ;  and  h  wil)  not  be  necessary  to  prove  Am 
bandi-vfiting  of  the  party  to  the  deed.  (i>* 

But»  in  oase%  where  there  is  ns  sid)8cribiiig  tritnese  ett 
the  4eed — of,  wlure  the  mihacrifasng  witaeie  drnike  having 
i^iy  hnowledge  cf  the  exfcution,  (which  is  the  same  thing 
as  if  there  were  no  witneiflee  at  all  («),)  «-«<»}  where  the 
name  of  a  fietitiouft  perton  is  inserted  (3)*«^or,  whef»  the 
attesting  witness  was  interested  at  the  tine  of  thee^een^ie* 
of  tlie  deed^  am)  eoatinues  sa  at  the  time  of  the  teial  (4)$ 
-^CUT)  where  the  person,  who  has  put  his  aaiDO  as  sub-* 

(i)  Prince  V.  Blsckbuniy  2  East.  150.  ib.  636.  n.  by  Lc  Blanc  J.  (in  tbe  caM 

Adam   v.  Kerr,    i  Bo$.  Sc  Pull.  360.  of  a  promissoi^y  note).  See  also  Blurt 00 

Vallis  V.  Dehncey,  7  T.  R.  s66.  (c),  v.  Toon,  UiiiK  639.    AbM  v.  Plumbe, 

I^.  I^enyon  con^r^  \  Du||^a^I6.  Bunowa  f .  JU)ck,.(^Y«m 

{%)  Grellier  v.  NeaVe»  Peake.  N.  P.  jun.  474  — Phipps  v.  Parker,  iCampb. 

C.  I45.t  ru)«4  by  \A,  Hfitnjiam*    L^  v.  411.  conuAi^ 

Ballard,  3  Esp.  N- P.  C.  173,  by  XA,  (3}  Fasset  v.%ovTn^?CskfsN.P.Q. 

Kenyon.  FiczgeraU  v.  Ellee,  1  Cam)>b.  23. 
^s,  by  i.awieac«  J.  JUoMo  v.Oe^Hi         (4)  Swir^v«M}^xT*B(-'J7Ii> 
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such  a  penoD ;  tbis  wa  coosUeM^  a  ttificienc  S^omd  fbt  lectigg  ii»  pioof  of  th«> 

h^d-writisi  of  t|&e  other  mium%  v«Umu^  «bo>lli(l  sim*  becosie  i^lsfeiisd  m 

administratrix  to  the  oblijce,  and  was  a  plaintiff  on  the  cecorti    In  the  caae  of 

Crosby  V.  Percy  (l  Taunt.  365.)!  the  court  of  Common  Pleas  held,  that  proof  of 

the  haod-wriiing  of  an  atteeting  witness  ha4  b^eii  properly  admitted,  after  proof 

thi(  difi^vkQ  in^vf  be<|1>ftn  ma^t  4w  him  ai  \m  «awl  pla^of  ngi4anM»  wbwtt, 

in  answer  to  the  ioquiry*  information  VMs  xtfisaszAt,  t^  also  fi om  thn  ftihcr  of  thf . 

attesting  witqess,  that  he  had  abs';onded  to  avoid  his  creditors,  and  was  not  to  bc^ 

foucd.     In  the  last  case  cited,  of  Wardel  v.  Fermor  (4  Campb.  282.),  evidence  of 

Hbpi  havd-writing  was  adinitied,  on.  prgof  that,  twehw  nontha  before,  a  oc>iBnii»- 

siqn  cC  bao)u^pthafl  been  sned  014C  as*iB*(cthe  aulMSBtbi^S  witnt»%  wfap  had  not 

appeared  at  the  time  fixed  Yor  hia  surrender.    It  is  not  possabley  by  any  general 

rule,  to  ascertain  precisely  in  what  cases  this  proof  of  the  subscribing  witne&s's 

hand-^ifriMng  will  be  admittecK    Bach  esse  mvst  depend  upon  its  own  ptfcnKar 

rijnipntiiiws.    fiu|  in-aU  cfses  it  ««shlt»l|l  aatiifiCtqiily  pwt^ibic  a  qgMen... 

able,  honest,  aqd.  diligent  in^iry  hM  beep  n|a4ff»  withput  ai^  etafion,  and  without* 

any  design  to  overlook  the  witness. 

*  In  tb«  case  of  a  deed  executed  in  the  East  Indies,  and  attested  by  a  witncii 
resident  there,  the  sut.  a6  Q«  3.  c*57*  ^2!^*  enacts,  *<  that  it  shall  be  salficient  to 
prove  the  hand-waritipg  of  the  pa^ty  td  tlie  deed,  and  of  tbe  attcatisg  witneai,  an4 
that  the  witness  is  resident  in  the  Ews^Is^*^** 

(Scribing 
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■crtbing  witneM»  did  80  without  the  knowledge  or  oonsent 
of  the  parties ( i) ;  — ^^or  if,  after  diligent  inqairy,  nothing 
oan  be  heard  of  the  tubacribing  witness,  so  that  he  can 
neither  be  produced  himself,  nor  his  handwriting  i»cDved ; 
or  if,  at  the  time  of  the  execution,  he  was  of  such  an  infa- 
QMUs  charactar,  as  to  make  him  incompetent  to  give  evi- 
dence: in  these  cases,  the  execution  may  be  proved,  bjr 
proving  the  handwriting  of  the  party  to  the  deed ;  or,  by 
any  person  present  at  the  execution,  though  he  is  not 
endcwsed  as  witness  (2) ;  or,  by  proof  of  an  admission  of 
the  party  himself  that  he  executed  the  deed.  And  proof 
q/f  the  party's  handwriting  is  a  sufficient  ground  for  pre- 
suming^ that  the  deed  was,  as  it  purports  to  be^  sealed  and 
ddivered.(3) 

FnofoT  The  simplest  and  most  obvious  proof  of  handwriting  is 

the  testimony  of  a  witness,  who  saw  the  paper  or  signature 
actually  written.     But  a  great  variety  of  cases  must  conti- 
nually occur,  where  such  a  direct  kind  of  evidence  cannot 
possibly  be  procured.     The  writing  may  be  secret,  as  must 
constantly  happen  in  cases  of  a  fraudulent  or  criminal  na- 
ture; or,  if  any  person  was  present,  he  may  be  dead  or 
unknown.    In  this  deficiency  of  positive  proo^  the  best 
evidence,  which  the  nature  of  the  case  admits,   is  the  in- 
formation of  witnesses  acquainted  with  the  supposed  writer, 
who,  from  seeing  him  write,  have  acquired  a  knowledge  of 
his  handwriting:  for  in  every  person's  manner  of  writing 
there  is  a  certain  distinct  prevailing  character,  which  may  be 
easily  discovered  by  observatioiiy  and,  when  once  known, 
may  be  afterwards  applied  as  a  standard  to  try  any  other 
specimens  of  writing,  whose  genuineness  is  disputed.    A 
witness  may  therefore  be  asked,  whether  he  has  seen  a  par- 
ticular person  write,  and  afterwards,  whether  he  believes 
the  paper  in  dispute  to  be  his  handwriting.     This  course 
of  examination  evidently  inyolyes  two  questions;    first, 

*  (i)    MCraw  v.  Oentrjr,  3  Campb.  (3)  Grellicr  v,  Neale,  l^eakc  NP.C. 

«3».    4 Taunt.  MO.  145.     Burrows  v.  Lock,  to  Vts.juii. 

{%)  Com,  Di|;.  tiu  Evidencei  (8.3}.       474t 

whetK^ 
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wbedifir  the  supposed  writer  is  the  penon  of  whom  the 
witness  speaks,  and  secondly,  if  he  is  the  person,  whether 
he  wrote  the  paper  in  dispute.  The  first  is  a  question  of 
iiientity ;  the  second  a  question  of  judgment,  or  a  compa* 
rison  in  the  mind  of  the  witness  between  the  general 
standard  and  the  writing  produced. 

This  kind  of  evidence,  like  all  probable  evidence,  ad- 
mits of  every  possible  degree  from  the  lowest  presumption 
to  the  highest  moral  certainty.     It  may  be  so  weak  as  to 
be  utterly  unsafe  to  act  upon,  or  so  strong  as  in  the  mind 
of  any  reasonable  man  to  produce  conviction.     The  wit» 
ness  may  have  been  in  the  constant  habit  of  seeing  him 
write,  day  after  day,  for  years  together,  on  common  trans* 
actions,  and  in  the  course  of  important  business;  and  what 
better  means  can  he  have  of  gaining  the  most  accurate 
knowledge  of  his  manner  of  writing?    On  the  other  hand, 
it  may  be  found  perhaps  on  enquiry,  that  he  hts  seen  him 
write  only  a  few  words,  many  years  ago^  or  only  once;  or 
the  specimens,  which  he  saw,  were  perhaps  sti^t  and.hn- 
perfect,  made  in  a  hurry,  at  didant  intervals,  or  from  some 
other  cause  were  not  tbe  fair  average  specimens  of  his 
general  style  of  writing,  but  deviations  firom  the  common 
form ;  in  which  cases,  the  impression  on  the  mind  of  the 
witness  will  be  iaint  and  inaccurate.    But  whalrrer  dqpree  • 

of  weight  his  testimony  may  deserve^  which  is  a  question  eK* 
clusively  for  the  jury,  it  is  an  estaUished  rule,  that  if  be 
has  seen  the  person  write^  he  will  be  competent  to  speak 
to  his  handwriting.  ( 1 ) 

On  the  trial  of  Algernon  Sidney,  as  appears  from  the 
printed  repcMrt  of  that  case  (a),  three  witnesses  were  called 
to  prove  a  paper  to  be  his  band*writing :  the  first  said  he 
had  seen  the  prisoner  write  the  indorsement  upon  Several 

« 

(f)  I^rd  PrettOB*s  case,  4SC.  Tr.  ion  and  Coventrj  ¥.  KingsioB,  8V«i. 

446»  7.      Francta's  case,  6  St.  Tr.  70.  juD.438.  474* 
J  .ayer'i  case,  6  St.  Tr.  275.     R.  ^  Dr.  (a)  3  St.  Tr.  8o». 

Htnsey,  1  Burr.  644.    And  tee  £agle- 

bOls 


bilk  of  «dbi^;c^  wid  that  he  bdietcd  thid  pll|M:  1^  hkf€ 
Ibecn  writtm  bj  him :  thb  evidence  was  objected  to  as  A 
eompariMm  of  handwriting,  bat  admitted :  the  i«ci>tid  wit- 
mum  Midy  he  had  not  seen  the  prifloii^  #rite  more  than 
doec^  but  that  he  had  UAXk  hii  i^otsettient  npoti  billt, 
and  that  the  paper  was  very  like  it :  the  third  Witnete  ^flkl, 
he  had  seen  several  notes,  which  had  come  to  him  widi 
the  indortement  of  the  prisoner's  mtme^  and  thai  he  tiad 
psid  them,  and  had  tever  been  called  to  aeboufit  ^  tnis- 
paymenC :  the  whole  of  this  evidence  wai  received.  The 
j^soner^  in  Iris  defence^  still  insisted  tShal  nothing  but 
the  comparison  of  handwriting  had  been  offered  as  prcef 
against  hin ;  and  the  act  of  pariiamenti  which  reversed 
hk  attaindcv^  stales  the  adndssion  of  this  evidence  aif  oM  of 
die  gi^owids  of  the  ilkgality  of  his  conviction.  Thdt  aci 
reaites,  among  other  partioalars,  that  *^  that  there  had  not 
'*  beto  sufficient  I^I  evidence  of  any  treasolis  cotnmfitted 
^  by  IwEBy  there  bmg  prodnced  a  paper  found  nft  bis  closed 
**.  sappoaeil  to  be  his  handwritings  wbieh  was  not  firoved 
<<  by  any  oae  wtla^ss  to  have  been  iTrktett  by  hifft;  bkt  iM 
^  jurywoi  dirMed  $^  hdieoe  tV,  ly  eomparifig  it  ntiih  Mef 
**  iofUings  cfhm  ( i)*"  However,  if  the  printed  r^K>rt  of 
the  triai  it  oomct^  sonwthing  more  than  the  mere  com-^ 
ptfrison  of  handwiiling  was  laid  before  Cbe  jui^;  for,  ac^ 
cording  to  -thAt  feport,  Ab  &m  witMete  had  seen  the  pH^ 
sowr  wMbe  hit  wmm&  sofersl  timea.  And)  fhonjgli  it  tnaf 
be  objeotAd  lo  the  tcM8aK<By  of  tihe  two  last  n^itn^ses,  &al 
tk»  iiidorsosBxitBy  nseniiiDa«d  by  them,  were  not  saflldentiy 
proved  to  have  been  written  by  the  prisMer^  diat  ck^e&6at 
will  not  apply  to  the  other  mtness,  whose  evidence  was 
certainly  admissible.  The  sime  kind  of  evidence  was  ad- 
mitted in  Lord  Preston's  case  widiin  a  yonr  after  the  r^ 
versal  of  Sidney's  attainder^  and  has  been  sinoe  reoeived  in 
many  cases  of  great  authority,  (a) 

(rf)  CSMd  in  Layer's  cjstf ,  6  St.  Tr.         (a)  Scte  also  the  c«f  rf  D«  la'^Motte, 
279*  tyit,  in  vol.  It.  of  Howea*f  New  ColL 

of  St.  Tr.  810. 
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Another  method  of  acquiruig  a  kjtiowle^i;^  of  htuni^ 
writing  is  by  means  of  a  written  correspondence.      If  a 
whness  has  received    letters^    purporting  to  batis  been 
written  by  a  psrticiilar  person^  on  subjects  of  business^  6r 
of  such  a  nature  Us  makes  it  probablei  that  they  were- 
written  by  the  hand  from  which  they  profess  to  eo«i6^  b« 
may  be  admitted  to  speak  to '  that  person^s  band-^writhig. 
The  same  questions  occur  here,  as  have  been  be&re  nidil^ 
tioned  in  the  case»  where  a  witness  speaks  from  Iiaving  seen 
tb^  person  wcAe;   and  in  addition  to  these,  one  oth^ 
questiott  atriscsy  ooncerning  the  identity  of  the  perscm  wind' 
vrote  tlM  ktters ;  aaid  the  admissibility  of  Cbe  et idrnxftf  ^ 
flsoet  depend  vpon  this,  whether  there  is  gcNnl  reason  t^' 
beUeve^  that  the  specimens,  from  wbidi  t^  witness  faosi 
desited   Us  hnvwledge^    were  written  by  the   MpposeA- 
wrker  cf  the  paper  in  question.    If  diis  point  is  ^karl^ 
proved^  ihe  witness^  who  has  rsceived  the  tettersy  will  fr#r 
qinently  be  able  S0(  give  more  satisfiu:tory  evi^nee  than  Mitf 
who  has  seen  tke  person  in  the  aet  of  writing;  for  tiMi 
lattac  m^i  haiw  seen  him  write  but  seldoft^  or  on  e^oasMM 
whish  were  mt  VkAy  to  excite  atlmitioa ;  while  fhe  otbef 
OMy  kMie  kad  freqaent  opportunities  of  M^perosing  Alar 
]aliae%  jood  tlK  ktsers  themselves^  hadng  beon  nvitteif  <» 
isilgeBtB  o£  bosinass,  will  probably  have  more  eonsiiMMey; 
asA  cad^bit  a  fairer  ^peeinNii  of  the  general  oliaraetar  «C 
haM^wiitkig* 


The  fint  reported  case,  in  wMch  the  axbmssibiUty  of  chhr 
kind  cpfeviAsnee  appears  to  have  been  decided,  is  the  case 
of  Lord  Ferrars  v.  Shirl^,  wbkh  19  thus  st&ted  hi  FksP- 
glbbon^s  Kepore&r(T).  <<  Upon  a  feignaf  issue  out  of 
Clianoery,  dfa^ecfeed  to  be  tried  at  bar,  whedier  a  deed,  prt^- 
Onded'  ID  \Ave  been  executed  hf  liie  Earl  Ferrers  in  dt^ 
year  168^,  was  his  deed  or  not,  several  witnesses  WiM^ 
oaMed  to  swear  ixy  the  hand^  writing  of  the  subscribing  wit- 
ne8se9l!hen  dea^  and  amongst  others  one  X  J.,  wha  would 

(I)  P.  i^S' 

have 
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bftTe  ftworn  to  the  name  of  J.  Cottington,  whose  name 
was  on  the  deed  as  a  witness,  because  he  had  seen  several 
letters  written  by  Cottington;  thereupon  he  was  asked 
whether  he  had  ever  seen  Cottington  write;  to  which  he 
answered,  that  he  never  did,  nor  ever  saw  the  person  that 
wrote  the  said  letters,  but  that  his  master,  (to  whom  the 
letters  were  written  for  the  rent  of  a  part  of  the  estate  of 
the  late  Earl  Ferrers,  which  his  said  master  held,)  informed 
him  they  were  the  letters  of  Cottington,  the  Lord  Fer- 
rers's  steward,  who  was  the  person  pretended  to  have  at* 
tested  the  deed,  in  question.  It  was  hereupon  objected  to 
bis  testimony,  because  he  could  not  say  with  any  certainty, 
whether  i)r  not  the  writer  of  the  letters  was  the  same 
person  that  attested  the  deed;  for  Cottington,  who  was 
supposed  to  write  the  letters,  might  get  some  other  person 
to  write  those  very  letters  for  him ;  and  the  counsel  in- 
sisted, that  in  all  cases,  where  a  witness  would  swear  to 
handwriting,  he  must  be  able  to  say,  that  he  saw  such 
person  write.  The  court  rejected  the  witness,  because  he 
could  not  ascertain  the  identity  of  the  person.  But  Lord 
Raymond  said,  ^<  It  was  not  necessary  in  all  cases  that 
the  witness  should  have  seen  the  person  writer  to  whose 
hand  he  swears;  for  where  there  has  been  a  fixed  corre* 
spoadence  by  letters,  and  that  it  can  be  made  out  that  the 
party  writing  such  letters  is  the  same  man  that  aUested  a 
deed,  that  will  entitle  a  witness  to  swear  to  that  person's 
hand,  though  he  never  saw  him  write.'*  Page  J.  said,  *<  If  a 
subscribing  witness  to  a  deed  lives  in  the  West  Indiesi 
whose  handwriting  is  to  be  proved  in  England,  a  witness 
here  may  swear  to  Ids  hand,  by  having  seen  the  letters 
of  such  person,  written  by  him  to  his  correspondent  in 
England,  because  under  the  special  circumstances  of  that 
case,  there  is  no  other  way,  or  at  least  the  difficulty  will  be 
great,  to  prove  the  handwriting  of  such  subscribing  wit- 
ness.'* But  Lord  Raymond  differed,  and  said,  ^<  that 
these  special  circumstances  could  not  vary  the  reason  of 
the  thing.*'  It  was  further  objected  to  the  3ame  witness 
that  he  should  produce  the  letters,  that  the  opart  wd  the 

JU17 
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Jury  ndght  be  able  to  judge  df  the  resemblance  between 
the  hand-writing  of  the  letters  and  that  on  the  deed ;  bist 
this  was  orer-ruled  by  the  Court,  "  because  the  witness 
Blight  well  liave  acquired  a  knowledge  of  the  character  of 
Cottington's  hand-writing,  by  having  seen  several  letters^ 
written  by  him."  The  rule  to  be  deduced  from  this  cas^ 
is,  that  a  witness  may  be  admitted  to  speak  to  a  person's 
hand-writing,  if  he  has  seen  letters  which  can  be  proved  to 
have  been  written  by  him ;  but  that  thi«  antecedent  proof 
of  the  identity  of  the  person  is  indispensably  necessary ; 
and  further,  that  hearsay  evidence  of  identity  is  totally  in- 
admissible. The  case,  reported  to  have  been  put  by 
Page  J.,  is  not  very  clearly  stated.  If  it  is  understood  to. 
mean,  that  where  a  subscribing  witness  resides  abroad^ 
slighter  proof  of  his  signature  may  be  given  than  is  neces- 
sary in  other  cases,  it  certainly  cannot  be  supported;  but 
if  the  meaning  is^  that  his  signature  may  be  proved  in 
the  same  manner  as  if  he  were  dead,  by  a  witness  who  has 
seen  letters  proved  to  be  of  his  writing, .  the  case  is  war^ 
ranted  by  many  later  authorities,  which  have  been  already 
mentioned.  And  with  r^ard  to  the  last  objection,  namely, 
that  the  witness  ought  to  produce  the  letters,  that  the  jury 
might  judge  of  the'resemblance,  it  appears  to  have  been 
made  as  a  preliminary  objection  to  the  admissibility  of  his 
evidoice,  and  was  therefore  properly  over-ruled.  But 
after  the  witness  has  been  regularly  admitted  to  give  his 
evidence,  it  seems  reasonable^  that  the  opposite  par^ 
should  be  idlowed  not  only  to  cross-examine  as  to  the 
number  and  appearance  of  the  writings,  which  the  wit- 
ness professes  to  have  seen,  but  also  to  call  upon  him 
to  produce  the  writings  in  court,  that  the  jury  may  judge 
of  the  means  which  the  witness  had  of  forming  his 
opinion. 

Another  authority,  in  support  of  the  rule  laid  down 
jn  Lord  Ferrers  v.  Shirley^  is  Layer's  case(i)»  on  a  trial 

(i)  6  SuTr.  ^1$.    OoU  T.  loMSf  xBlitk.  iUp.  384*  S.  P. 

Bl^  Ibr 
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ibr  hi^  treMon»  wbere  die  witnew  (who  kud  reoeiTed 
letters  from  the  prisoner  on  business  five  yean  before, 
which  he  answered)  and  transacted  the  business  according 
to  the  directions  in  the  lettav,  and  bad  been  paid  for  it,) 
was  allowed  to  speak  to  the  band^writing  of  a  treasonable 
paper  charged  upon  the  prisoner ;  and,  though  the  witness  in 
this  case  had  seen  the  prisoner  write  some  years  before 
the  receipt  of  the  letters,  yet  independent  of  that  circum- 
stance his  evidence  was  adjudged  to  be  admissible.  If  he 
had  formed  his  judgment  of  the  prisoner's  hand-writing 
from  these  letters  alone^  <*  if  the  case  had  gone  no  fur- 
ther,'' said  the  Chief  Justice^  ^nobody  could  have  doubted 
but  that,  according  to  the  usual  course  and  rules  of  evi- 
dwee,  the  paper  ought  to  be  read."  With  respect  to  the 
interval  of  time^  that  has  elapsed  since  the  witness  saw  the 
prisoner  write,  or  received  letters  from  him,  that  is  a  cir- 
cumstance not  to  exclude  him  from  giving  evidence,  but  to 
be  left  with  all  the  other  circumstanoesi  of  the  case  to  the 
consideration  of  the  jury. 

This  rule  of  evidence  appears  not  to  hate  been  settled 
at  the  time  of  the  memon^  trial  of  the  seven  bisiK^M^ 
who  were  tried  for  a  libel  in  the  fourth  year  of  James  II. 
In  the  course  of  that  trial,  a  witness^  called  to  prove  the 
signature  of  one  of  the  bishops,  said  he  had  received  let- 
ters from  him  on  business,  and  that  he  had  done  what  the 
letters  required,  and  that  he  believed  the  signature  in 
question  to  be  the  bishop's  hand-writing,  but  could  not 
swear  that  those  letters  were  written  by  hiffl(i).  This 
was  the  strcmgest  evidence  in  the  case^  ezoepting  the  proof 
cf  the  archbishop's  signature^  which  was  proved  by  one 
who  had  seen  him  write.  But  Mr.  Justice  Powell  thou^ 
it  an  objection  to  the  evidence  before  mentioned,  that 
the  witness  had  never  seen  the  bishop  write,  and  that  the 
rnoeipt  of  the  letters  was  not  sufficient,  unless  he  oould 
also  swear  who  had  written  them.    A  long  and  desultoiy 

(0  4St.Tr.j3S; 
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argument  ensued  on  the  admissibility  of  the  paper  in 

question,  the  counsel  fbr  the  prosecution  insisting,  that  th6 

signatures  of  the  bishops  had  been  proved,  and  the  coun-^ 

set  on  the  other  side,   that  the  proof   was  insufficient 

Mr.  Justice  Powell  said(i),  <<  he  thought  the  paper  had 

**  not  been  sufficiently  proved  to  be  subscribed  by  tha 

^  bishops.     It  is  too  slender  a  proof  for  such  a  case,     I 

**  grant  you,**    he  added,    "  in  civil  actions  a  slender 

^  proof  is  sufficient  to  make  out  a  man's  hand,  as  by  a 

^  letter  to< a  tradesman  or  a  correspondent,  or  the  like; 

^  but  in  criminal  causes,  such  as  this,  if  such  a  proof  is 

••  allowed,  where  is  the  safety  of  your  life,  or  any  man's  ^ 

"  Kfe  here  ?**  The  judges  were  equally  divided  in  opinion^ 

and  the  paper  was  not  allowed  to  be  read.     Thus  it  ap^ 

pears,  that  at  that  time  the  rule  of  evidence,  which  has 

been   mentioned,    was    not   admitted  in  criminal   cases, 

lihough  even  then  it  was  acknowledged  to  be  reasonable  in 

cases  of  a  civil  nature.     But  this  distinction  is  no  longer 

made.     If  the  rule  is  true  in  the  one  case^  it  must  be  equally 

true  in  the  other ;  fer  the  rules  of  evidence,  which  are  the 

laws  of  troth,  most  be  tinilbrm  and  universal. 

In  the  cases  which  have  been  mentioned,  the  proof  of  ^^PJ*** 
hand- writing  is  founded  on  a  knowledge  of  the  general  eha-  vin\\nC 
racter.  The  witness  is  supposed  to  have  formed  a  standard 
in  his  mind,  and  with  that  standard  to  compare  the  writing 
in  question.  But  no  other  kind  of  comparison  will  be  al- 
lowed. It  is  an  established  rule  of  evidence,  that  hand* 
writing  cannot  be  proved  by  comparing  the  paper  in  dispute 
with  any  other  papers  acknowledged  to  be  genuine.  The 
reason,  usually  assigned,  is,  that  unless  a  jury  can  read,  they 
Would  be  unable  to  institute  a  comparison,  or  judge  of  the 
Supposed  resemblance  (2);  a  reason,  however,  which  ap* 
pears  to  be  too  narrow  for  a  rule  of  such  general  applica* 
tion.     Another  reason,  for  rejecting  such  a  comparisop^ 

(x)  p.  345*  N.  p.  C.  30.    Brookf>vd  t.  Woodley, 

(9)  Macferm  r.  Tboytes,  Pealw     do.  n.(b}. 
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seems  to  be^  that  the  writings  intended  as  specimens  to  be 
compared  with  the  disputed  paper,  would  be  brought  tc^e- 
'      ther  by  a  party  to  the  suit,  who  is  interested  to  select  such 
writings  only  as  may  best  serve  his  purpose,  and  they  are 
not  likely  therefore  to  exhibit  a  fair  specimen  of  the  gene- 
ral cliaracter  of  hand-writing.     It  has  been  thought  by 
some  an  inconsistency  in  the  rules  of  evidence,  to  aUow  a 
witness  to  compare  in  his  mmd  the  disputed  paper  with  the 
impression  which  a  short  and  transient  view  of  writmgs 
may  have  made  upon  hb  memory;  yet,  on  the  other  hand, 
not  to  permit  the  jury  to  compare  it  with  writings^  proved 
to  be  authentic,  present  in  court,  and  open  for  inspection. 
The  only  answer  which  occurs  to  this  objection,  is  that  be- 
fore suggested,  namely,  that  the  writings,  which  are  pro- 
duced as  specimens,  having  been  selected  by  an  interested 
party  to  serve  a  present  purpose,  are  open  to  suspicion,  and 
liable  to  the  imputation  of  contrivance. 

When  the  antiquity  of  a  writing,  purporting  to  bear  a 
person's  signature,  makes  it  impossible  for  a  witness  to 
swear,  that  he  has  ever  seen  the  party  write,  it  has  been 
held  sufficient,  if  the  witness  has  become  acquamted  with 
his  manner  of  signing  his  name,  by  inspecting  other  an- 
cient writings  which  bear  die  same  signature,  provided 
those  ancient  writings  have  been  treated  and  regularly 
preserved  as  authentic  documents.    Thus,  where  a  parson's 
book  was  produced  to  prove  a  modus,  the  pars(Ki  having 
been  long  dead,  a  witness  who  had  examined  the  parish- 
books  in  which  the  same  parson's  name  was  written,  was 
permitted  to  swear  to  the  similitude  of  the  hand-writing; 
<*  for  it  was  the  best  evidence  in  the  nature  of  the  thing, 
for  the  parish-books  were  not  in  the  plaintiff's  powor  to 
produce  ( i  ).*'    Hence  it  may  be  inferred,  that  if  the  parish- 
books  could  have  been  produced,  they  might  have  been 
brought  into  court,  and  a  comparison  made  betweai  thoae 
signatures  and  the  signature  in  question.    And  this  infer- 

(i)  P«r  Ld.  Haidwicke  in  Chanc.  Deo  1746,  cited  io  Bull.  N  P.  [»35.] 
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ence  is  supported  by  two  late  cases  ( i ),  in  which  a  signature 
in  an  entry,  purporting  to  have  been  made  by  a  person 
long  since  deceased,  was  allowed  to  be  compared  with  an^ 
other  signature  of  the  same  person  in  a  deed  of  settlement, 
and  this  evidence  by  comparison  was  admitted,  on  the 
ground,  that  at  such  a  distance  of  time  no  better  evidence 
of  the  fact  could  be  obtained.  * 

In  a  case,  where  the  question  was,  whether  a  will  had 
been  forged,  a  clerk  of  the  general  post  office,  who  had 
been  regularly  employed  to  inspect  franks  and  detect 
forgeries,  was  admitted  by  the  court  of  King's  Bench,  on  a 
trial  at  bar,  to  speak  to  the  general  appearance  of  the  hand- 
writing of  the  will,  and  to  give  his  opinion,  whether  it  was 
written  in  a  natural  or  imitated  character  (2).  The  judges 
considered  it  entirely  a  question  of  art,  which  might  be 
answered  by  a  witness  of  skill  and  experience.  The  wit- 
ness, however,  in  his  examination,  admitted  that  he  had 
never  detected  an  imitation  of  the  hand-writing  of  an  old 
person,  who  wrote  with  difficulty,  and  might  be  supposed 
frequently  to  stop ;  and  that  they  judged  principally  by  see- 
ing, whether  the  letters  were  what  they  called  painted^  or 
passed  over  by  the  pen  a  second  time,  ^ich  might  happen 
to  any  person  from  a  failure  of  ink.  In  the  same  case^ 
after  the  witness  had  proved  that  the  will  was  not  genuine^ 
be  was  shewn  a  paper  admitted  to  have  been  written  by  a 

(z)  Brune  v.  Rawliiis,  7  East,  aSa.         (»)  &«Tet  v.  Braham.  4  T.  R.  497. 
n.  (a),  ruled  by  Le  Blanc  J-;  Moiewood 
V.  Wood,  14  Ettt,  3«8.  S.  P. 


*  In  an  earlier  case,  before  Mr.  Justice  Yates,  this  kind  of  evidence  was  re- 
jeaed.  The  pliintiff  in  that  case,  in  suppon  of  a  modus,  produced  a  paper  con* 
tajniog  a  particular  of  tithes,  and  said  to  he  the  hand -writing  of  the  deceased  rector. 
In  order  to  prove  that  this  was  the  writing  of  the  rector,  whose  name  it  bore,  the 
phintiff 's  counsel  ofl^red  to  produce  several  returns  of  births  and  burials  in  the 
parish,  purporting  to  have  been  made  and  signed  by  the  same  rector ;  and  on  com- 
paring the  signature  on  the  returns  with  that  on  the  paper,  the  hand-writing,  it 
was  said,  would  appear  to  be  by  the  same  person*  But  Mr.  Justice  Yates  re- 
jected tlie  evidence.  Brookbard  v.  Woodley,  Appeadix  to  Vin.  Ab.  vol.  iv.  267. 
Feake^  N.P.C.40.  &C. 
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person  suspected  of  forging  the  will,  and  was  then  asked, 
whether  in  his  opinion  that  paper  and  the  will  had  been 
'Written  by  the  same  person.  The  question  was  objected 
to,  but  admitted  by  the  court ;  yet  this  was  evidently  a  mere 
comparison  of  hand-»writing,  and  a  sort  of  comparif^n  the 
least  of  all  to  be  trusted,  as  it  was  an  attempt  to  trace  a  re- 
temblance  between  two  papers,  which  the  writer  would 
endeavour  to  make  as  unlike  ^as  possible.  This  subject  was 
much  discussed  in  the  case  of  the  Kiiig  v.  Gator  (i),  tried 
before  Mr.  Baron  Hotham,  from  which  case  this  distincden 
may  properly  be  made,  namely,  that  persons  of  skill  may 
be  called  to  ascertain  whether  hand-writing  is  genuine^ 
or  whether  it  was  written  at  interrupted  strokes,  like  die 
writing  of  a  person  attempting  to  imitate  the  band  of 
another ;  but  that  they  cannot  be  asked,  whethier  the  same 
hand,  which  wrote  another  paper,  wrote  also  thefe^ped 
paper. 

Sect.  II. 

By  the  statute  of  iranda  (i),  «  all  devisees  of  hnda  or 
tflnementa  devisable  by  tbat  ttatnte,  or  by  tbe  statute  of 
wi&s  (3)  *,  ot  by  force  of  any  particular  custom,  are  re^ 

quired 

(1)  k  E*^  N*  P*  C  EXf .  145*  (3)  81.  d»  H.  8.  1. 1.,  eifitiiied  by 

(2)  St.  29  C.  a.  c.  3«  s.  5.  at.  34  H.  8.  t.  5. 


•  The  statutes  of  the  3%d  and  34th  of  Henry  VIIL  gave  the  power  of  deviaqg 
to  such  persons  only  as  held  by  focage^  and  had  an  estate  of  iaberitance  in  fee- 
simple.  But  copyholds,  not  being  held  by  socage  tenure,  cannot  be  devised  ui^er 
these  statutes,  nor  are  they  made  devisable  by  any  cbuse  in  the  statute  of  frauds  ^ 
and  they  are  considered  to  be  in  their  nature  not  properly  the  subject  of  ■  devisot 
for  they  do  not  pass  by  a  will  merely  as  a  will,  but  by  will  and  surronder  taken 
together.  The  practice  is  to  surrender  to  the  use  of  the  owner's  laK  will,  and  on 
this  surrender  the  will  operates  as  a  declaration  of  the  use,  and  not  as  a  devise  of 
tho  land  itself.  A  devise  therefore  of  copyhold  laod^  or  of  customary  ignJ* 
which  past  by  surrender  and  admittance,  does  not  ro^iiiro  laj  ttttstation  $  am 
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quired  to  be  in  writiog»  and  signed  by  the  party  so  devising 
the  same^  or  by  some  other  person  in  his  presence  and  by 
his  express  direction,  and  to  be  attested  and  subscribed  in 
the  presence  of  the  said  devisor  by  three  or  four  credible 
witnessesi  or  else  they  shall  be  utterly  void,  and  of  no  effect'' 

This  clause  describes  the  solemnities,  which  ought  to  at- 
tend the  execution,  and  particularly  adverts  to  the  character 
of  the  witnesses  and  the  situation  of  the  devisor  at  the 
moment,  when  the  act  of  attestation  is  performed.  <^  That 
the  statute  had  a  main  view  to  the  quality  of  the  witnesses," 
said  Lord  Camden  in  the  case  of  Hindson  v.  Kersey,  ^'  will, 
appear  from  this  consideration,  namely,  that  a  will  is  the 
only  instrument  in  it  required  to  be  attested  by  subscribing 
witnesses  at  the  time  of  execution ;  while  leases,  marriage 
agireements,  declarations,  aud  assignments  of  trusts,  were 
only  required  to  be  in  writing  and  signpd.  These  are 
transaotions  of  health,  and  protected  by  valuable  considera>- 
tions,  and  antecedent  treaties ;  but  a  will  is  often  executed 
suddenly  in  a  last  sickness,  and  sometimes  in  the  article  of 
death ;.  and  the  great  qu0stion  to  be  asked  in  such  cases  i% 
wketber  the  testator  was  in  his  senses  when  he  made  the 
will  ?  and  consequently  the  time  of  the  execution  is  the 
crkical  moment,  which  requires  guard  and  protection. 
What  is  the  employment  of  the  witnesses  ?  It  is  to  inspect 
and  jndgp  of  the  testator's  sanity  before  they  attest,  and,  if 
he  is  not  capable,  they  ought  to  refuse  to  attest.  In  other 
cases,  the  witnesses  are  passive,  here  they  &r6  active^  and 
in  truth  the  principal  parties  to  the  transaction.  The  tes- 
tator is  oitrusted  to  their  care  ( i )  *."    According  to  this 

reason- 

( I)  Hindioo  T.  Kansf  ,  4  aon.  £cd.  L.  8S. 
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wUl  it  require  a  signature,  unlett  a  signature  h  A»d«  necwaarj  by  the  terms  of  Um 
turrender  to  the  use  of  the  wilt.  Wagscaff  v.  WigMaiF,  %  P.  Wmt.  958.  TrfuiB 
r.  Page,  a  Atk.  57.  C«rey  v.  Aske#,  a  Bra  CH.  IUf.5<*  Bos  dos-  Cook  f. 
Danvers,  7  East,  199. 321. 

*  There  has  been  a  difference  of  opinfoll  ret^itetiiig  Hm  mnniag  of  the  lem 
«  cieAble,**  in  the  Mh  eection  of  the  antiite  of  friinki  Lord  MaiHfieli  rfcnuslir 
it  iaacciirtte,  asd  that  it  had  slipped  into  the  ftatMt  ••  a  woid  of  coone  }  Mdihti 
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teasoning,  the  credibility  or  competency  of  the  witnessed 
(for  the  term  "  credible"  is  to  be  construed  in  this  passage 
as  synonimous  with  "  competent,")  mast  be  considered  with 
reference  to  the  time  of  attestation ;  so  that,  if  one  of  three 
attesting  witnesses  would  have  been  incompetent  to  give 
evidence  at  the  time  of  his  subscribing,  (as  from  want  of 
reason,  or  from  conviction  of  some  in&mous  ofience(i),) 
the  will  is  not  duly  eitecuted  within  the  statute  of  frauds. 
Upon  this  principle  it  was  determined,  soon  after  the  pass- 
ing of  the  statute,  that  a  devisee  could  not  attest  a  will, 
tinder  which  he  took  an  interest  (2).  But  considerable 
doubts  were  afterwards  entertained,  whether  the  competency 
of  such  an  interested  person  might  not  be  restored  by  a  re- 
lease, payment,  or  extinguishment  of  all  his  interest,  so  as 
to  admit  him  to  prove  the  execution  (3).  In  consequence 
of  this  diflerence  of  opinion,  the  legislature  passed  an  act, 
\1rhich9  (after  reciting,  that  it  had  been  doubted,  who  were  to 
be  deemed  legal  witnesses  within  the  statute  of  frauds,) 
enacts  (4),  that  ^*  if  any  person  shall  attest  the  execution 
<<  of  any  will  or  codicil,  (to  whom  any  beneficial  devise^ 
«  legacy,  estate,  interest,  gift,  or  appointment  affecting  any 
<<  real  or  personal  estate,  except  charges  on  land,  ftc  far 
^*  payment  of  debts,  shall  be  given,)  sudi  devise^  legacy,  &a 
<<  shall,  so  &r  only  as  concerns  sudi  perscm  attesting  the 

(t)  Pendock  v.  MacUnder,  Willes*  (3)  See  on  this  subject  Aostej  v. 

R«).  665.  Dowsing,  2  Stra.  II53.     Wyndham  t. 

(a)  HilBard  V.  Jeoniogt,  I  Ld.  Raynii     Cbetwyod,  xBurr.  414,    Hindfioa  r. 
jo}.    Coin.  Bjep*  9l«  S.  C«  Kersey,  4  Burn*  EccL  L.  88. 

(4)  Sc  35^0. 3.  e.6.  a.  i,a.  6, 


the  witnesses  need  not  be  competent,  as  that  word  is  understood  in  law,  at  the 
time  of  the  eiecution.  **  If  all  the  witnesses,"*  said  Lord  Mansfield,  **  awear  that 
the  testator  did  not  execute,  if  they  had  at  the  time  the  worst  characters,  and 
had  committed  the  most  infamou*  actions,  yet  their  attestation  answers  the  ne- 
cessary form,  because  the  testator  meant  to  comply  with  the  law,  and  might  not 
Iedow  them  to  be  bad  men.  .  Objection!  to  the  siifliciency  of  the  subscribing  wit* 
fiesses,**  .he  added,  **  should  be  left  to  be  judged  of,  as  cases  arise,  by  general 
principles,  by  analogy  to  the  law  of  witnesses  in  other  instances,  and  by  argi»- 
aicntf  drawn  from  the  nature  end  fitness  of  the  thing  with  regard  to  justice,  coo- 
tmlenee,  sad  the  intent  of  th«  sutuu."^    Wyndham  ▼.  Chetwynd,  x  Burr. 

4«8>  419- 

«i  execu- 
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**  execatioii)  or  any  person  claiming  under  him,  be  utterly 
**  null  and  void ;  and  such  person  shall  be  admitted  as  a 
^  witness  to  the  execution  of  such  will  of  codicil,  within 
^  the  intent  of  the  said  act,  notwithstanding  such  devise^ 
^^- legacy,  &c.     And  in  case  any  will  or  codicil  fhall  be 
^^  charged  with  any  debt,  and  any  creditor,  whose  debt  is 
^^  so  charged,  shall  attest  the  execution  of  such  will 
*^  codicil,  every  such  creditor,  notwithstanding  such  charge, 
^  shall  be  admitted  as  a  witness  to  the  execution  of  such 
'*  will  or  codicil,  within  the  intent  of  the  said  act:  Pro- 
*^  Tided  always,  that  the  credit  of  every  such  witness  so 
^^  attesting  the  execution  of  any  will  or  codicil  in  any  of* 
'^  the  cases  within  this  act,  and  all  circumstances  relating 
**  theretot^  shall  be  subject  to  the  consideration  and  deter- 
**  mination  of  the  court  and  the  jury,  before  whom  any 
'<  such  witness  shall  be  examined,  or  his  testimony  or  at- 
**  testation  made  use  of,  in  like  manner,  as  the  credit  of 
*^  witnesses  in  all  other  cases  ought  to  be  considered  and 
^  determined."    It  had  been  determined,  long  before  this 
act,  that  an  executor,  who  took  nothing  under  the  will,  and 
had  no  interest  in  the  surplus,  was  a  competent  witness  to 
prove  the  will  in  a  csufte  concerning  the  estate  (i) 

The  best  proof  of  the  contents  of  a  will  is  the  originat 
will  itself.  An  exemplification  under  the  great  seal  is  not 
evidence  in  an  action  of  ejectment  (2) ;  nor  is  the  probate 
of  a  will  in  ibe  spiritual  court  any  proof  of  a  devise  of  real 
property  (3),  even  where  the  original  is  lost  (4),  for  that 
court  has  no  power  to  grant  a  probate  of  such  devises,  or 
to  authenticate  them  on  its  rolls.  But,  where  the  contents 
of  a  wlU  are  given  in  evidence,  not  to  establish  a  devise,  but. 
merely  for  the  purf)ose  of  provii^'a  pedigree  stated  in  the 
will,  the  rolls  of  the  spiritual  court,  which  has  authority  to 
enrol,   have  been  thought  admissible  (5).      And  similar 

(x)  Anon  caie,  x  Mod.  107.$  a^  (3)  See  ante,  p^  199. 

see  Bettuon  v.  Sir  EL  Bromley,  i%  East,  (4)  ^  Ld.  Raym.  73a.  See  St.  Legar 

^50,  where  the  cases  are   ooUccted;  v.Adam^  x  Ld.  Raym.  731 ;  Skinner^ 

and-supri,  p.  40.  174- 

(9)  Combeib.46.  (5)  6ee  ante,  p.  299. 

evidence 
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evidence  has  beea  admitted,  where  a  party  to  the  wit  had  no 
right  to  the  possession  of  the  will,  and  <x>uld  not  produce  the 
original.     Thus,  in  an  avowry  for  a  rentp-charge,  where  the 
'  avowant  claimed  under  a  will,  which  he  could  not  produces^ 

as  it  belonged  to  the  devisee  of  the  land,  the  ordinary's  re* 
gister  of  the  will  and  proof  of  former  pajrments  were  held 
to  be  sufficient  evidence  against  the  plaintiff  who  was  the 
devisee  of  the  land  charged  ( i  )•  In  such  a  case,  however, 
though  the  party  cannot  produce  the  will,  he  ou^t  to  give 
notice  to  the  other  party  to  produce  it  (2) 

The  execution  of  a  will  is  to  be  proved  by  the  subecrib* 
ing  witnesses,  if  they  are  alive  and  can  be  produced.  On 
a  trial  at  common  law,  all  the  circumstances  may  be 
proved  by  a  single  witness;  that  is,  upon  the  auppoaitioB, 
that  there  are  two  others  who  would  be  allowed  to  give 
the  same  testimony  (3).  If  the  c^posite  party  disputes  the 
regularity  of  the  execution,  he  may  call  any  of  the  other 
witnesses ;  but  a  devisee  will  not  be  obliged  to  call  the 
^  rest,  if  one  alone  can  prove  all  the  requisites  to  establish 

the  validity  of  the  will*  This  is  the  rule  in  coortt  of  com* 
mon  law.  But  on  a  hill  filed  in  Chancery  to  establidi  a 
will,  the  rule  is,  that  all  the  witnesses  ought  to  be  exa- 
mined by  the  plaintiff.  <<  It  is  the  invariaUe  practice  in 
Chancery,"  sud  Lord  Camden  ia  tbe  case  of  Hindscm  t. 
Kensey  (4),  ^*  never  to  establish  a  will  tmleei  dl  the  wit^ 
nesses  are  examined,  because  the  heir  has  a  right  to  pfoof 
of  sanity  from  every  one  of  those^  whom  the  statete  1ms 
placed  about  his  ancestor/' 

The  fiiots,  to  be  proved  by  the  sobeeribing  witutas,  are 
that  the  devisor  signed  the  will,  or  that  another  pemm 
Signed  in  his  presence,  and  by  his  express  directioii» 

a98. 


i)  Anon,  case,  Atp.  t«up.  Holt,         (4)  4  Bun.  EocL  L.  93.     Ofb  v« 
L    Ante,  p.  a^y.  Oook^  z  Vei.  177 j;  TmntmA  v.  Iras 

(»)  S«e  aste,  p.  316.  i  Wibb  Sl6^  6r  9. 


(3}  Per  Lee  C.  i.  in  Aiuc«ir  v.Dow^ 

sing,  3  Stra.  1254.    BulL  N«  F.  264. 


that 
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that  the  witness  and  two  others  attested  and  subscribed  in 
the  presence  of  the  devisor. 

First,  as  to  the  signing  by  the  testator,  it  is  not  material  Signtn^ 
in  what  part  of  the  will  he  makes  his  signature.     The  sta- 
tute prescribes  no  particular  form,  and  does  not  rcqwe 
him  to  subscribe,  but  simply  to  sign.     It  was  therefore 
determined,  in  a  case  soon  after  the  passing  of  the  statute, 
that,  if  the  testator  writes  his  name  at  the  beginning  or  on 
the  side,  the  signing  is  sufficient  (i).     But  where  a  will 
consisted  of  several  distinct  sheets,  some  of  which  the  tes- 
tator signed,  and  intended  to  sign  the  rest,  but  was  not 
able,   Lord  Mansfield  thought  this  was  not  a  signing  of 
the  whole  will  (2).     According  to  Freeman's  report  of  the 
case  of  Lemayne  v.  Stanley  (3),  the  Court  said,  <^  It  is  not 
necessary  to  write,  for  some  cannot  write,  and  their  mark 
is  then  a  sufficient  signing ;  odiers  have  their  name  on  a 
stamp*  and  that  is  good  enough."     In  that  case  also^  thrse 
judges  held,  that  if  the   testator  had  put  his  seal,  that 
would  have  been  of  itself  a  sufficient  signing  within  the 
statute;  but  Levinz  J.  doubted,.  <hi  the  authority  of  a  oate 
in  Rollers  Abridgment,   where  the  court  held,   that  ab 
award,  which  by  the  submission  ought  to  have  bean  signed 
by  the  arbitrator,  was  not  good  in  law,,  because  it  had 
been  only  sealed*     Lord  Raymond  ruled  in  a  case  (4)  at 
nisi  prius,  and  Lord  Holt  is  also  reported  to  have  aikL(|), 
that  sealing  was  a  signing  within  the  statuta»     Bat  tatar 
authorities'  appear  to  have  considerably  sbakm  this  do«- 
trine  (6);    and  now  the.  established  rale   seams   to   h^ 
that  sealing  without  signing  is  not  a  sufficient  execution  of 
the  will.     A  bare  sealing  certainly  cannot  aofwisr  the 

(i)  VemtLjne  v.  Stanley,  3Lev.  i.  (5)  Lee  v.  Ltbb,  i  Show.  68. 

V.  King,  3Lcv»86k    ^VeSkjon.         (i)  $mitb  r.  E^mii*,  x  WOi.  ^i^,  bj 


248.  Parker  C.  £.  and  the  two  other  JBtar4Mis 

{%)   Right  xleM.   Oatcr   ▼.  Pkic«,  present:  Grayson  v.  Atkinson,  by  Lord 

X  Dong.  a4X*  H«rd«ticke^  %  Veto.  45^ :  flKi  r.  Stfiilh, 

(3)  P«538.  See  also  Hindaoa  v.  x  Ves.jun.  iz.,bv  Parker  C.B.,WiHet 
Xjiney,4Biifii.ficcl.L.9^  S.l^  p#r  C.  J.,  and  Sir  1.  Straiage.  See  alao 
Pratt  C.L  X7Ve8.4j8. 

(4)  Wanktford  T.Wanefoidt  sStn 

r«4. 


purposes 
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purposes  which  the  legislature  had  in  view;  it  cannot 
identify  the  instrument,  nor  does  it  bear,  like  writing,  any 
peculiar  character.  **  The  statute,"  said  Lord  Hard- 
wicke,  in  one  of  the  cases  upon  this  subject  ( i ),  "  by  re- 
quiring the  will  to  be  signed,  undoubtedly  meant  some 
evidence  to  arise  from  the  hand-writing ;  then,  how  can  it 
be  said,  that  putting  a  seal  to  it  would  be  a  sufficient 
signing ;  for  any  one  may  put  a  seal ;  no  particular  evi- 
dence arises  from  sealing;  common  seals  are  alike;  na 
certainty  or  guard  arises  from  thence." 

In  a  late  case,  where  it  appeared  that  the  testator  was 
blind,  the  court  of  Common  Pleas  determined  that  it  was 
not  necessary  to  read  over  the  will,  previous  to  the  execu- 
tion, in  the  presence  of  the  attesting  witness  (2).  "  Tlie 
statute  of  frauds,"  said  Mr.  Justice  Heuth  on  that  occasion, 
**  only  requires  that  the  testator  shall  execute  the  will  in 
the  presence  of  the  attesting  witnesses,  and,  in  ordinary 
cases,  when  that  is  done,  all  is  done  that  is  necessary  to 
be  done.  In  the  case  of  a  blind  man,  stronger  evidence 
would  be  required  than  the  mere  attestation  of  signature, 
but  in  this  case  there  was  that  stronger  evidence^  which 
the  peculiarity  of  the  case  seems  to  call  for.  In  the  course 
of  the  argument  sufficient  attention  has  not  been  paid  to 
the  distinction  between  what  shall  be  deemed  a  literal 
ooiii{diance  with  the  provisions  of  the  statute^  and  what 
sufficient  proof  to  rebut  any  imputation  of  fraud.  The 
question  of  fraud  is  for  the  jury  entirely,  and  here  they 
found  the  wiQ  to  be  a  valid  will." 

Attastation.  The  Subscribing  witnesses  are  to  attest  the  signing;  but 
the  statute  does  not  direct  that  they  sliall  see  the  testator 
sign,  or  that  he  should  sign  in  their  presence.  It  requires 
only  an  attestation  of  the  signing.  Now,  at  the  time  of 
making  that  act  of  parliament,  and  ever  since,  if  a  bond  or 
deed  had  been  signed  by  the  party,  who  afterwards  ac- 

(i)  %  Vcs.  459*  (a)  Looscfatmp  t.  Fuh,  i  New  R^ 

knowledged 
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knowledged  it  to  be  his  haod-writing  before  witnesses) 
that  was  always  considered  to  be  evidence  of  the  signing 
by  the  person  executing,  and  a  sufficient  attestation  by  the 
subscribing  witnesses (i);  and  the  rule  is  precisely  the 
same,  where  a  note  or  declaration  of  trust,  or  any  other 
instrument  which  requires  a  bare  signing,  is  acknowledged- 
before  witnesses.  From  analogy  to  these  cases,  it  has 
been  determined  in  the  case  of  wills,  that  the  subscribing 
witness  need  not  see  the  act  of  signing,  but  that  it  will  be 
sufficient,  if  the  testator  has  acknowledged  to  them,  either 
to  each  separately  or  to  all  at  the  same  time,  that  the  will 
is  his,  or  that  the  signature  is  his  hand-writing  (2).  And 
the  subscribing  witnesses  need  not  express  in  their  attest* 
ation,  that  they  subscribed  their  names  in  the  presence  of 
the  testator ;  but  whether  they  did  so  subscribe,  is  a  ques- 
tion for  the  consideration  of  the  jury,  to  be  determined 
upon  the  evidence.  (3) 

The  statute  requires  the  witnesses  to  attest  the  signing 
and  to  subscribe,  but  does  not  direct  that  they  shall  be  all 
present  at  the  same  time :  and  although  an  attestation  and 
subscription  by  all  the  witness  at  th^  same  time  would 
be  the  best  security  against  fraud  and  imposition,,  by 
making  each  a  check  upon  the  other,  yet  in  the  interpret 
tation  of  the  statute  courts  of  law  early  determined)  and  His 
now  an  established  rule  of  property,  that  the  witnesses  may, 
subscribe  at  several  times  (4).  An  attestation  by  a  mark 
bas  been  adjudged  to  be  a  sufficient  subscription  within 
the  meaning  of  the  statute.  (5) 

It  is  not  necessary  that  the  testator  should  declare  the 
instrument,  lexecuted  by  him,  to  be  his  will,  or  that  the 

(i>  a  Ves.  457.  (4)  Cook  v.  Parsons,  Prcc  in  Chan. 

(a)  Stonabouse  r.  Evdya,  3  P.Wnif.  185.    Jones  v.  Lake,  aAtk.  27 7.,  in 

ft53.  Grayson  ▼.  Atkinson,  2  Ves.  454.  not.  S.  P.,  admitted  in  2  Yes.  458.,  and 

Ellis  ▼.  Smith,  i  Ves.  jun.  xi.    Addy  in  i  Ves.jun.  14. 
v.Gris.  8  Ve1.jun.504.    Wescbeechv.         (5)   Harrison  v.  Harrison,  8  Ves* 

Kennedy,  x  Ves.  it  Beatri.  36a.  jun.  185.    Addy  v.  Grix>  ib.  504. 

(3)  Brice  r.  Smttb,  WiUes  Rep.  u 
4Tauilt.ai7. 

witnesses 
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wkaeMM  should  attest  every  page,  or  fbal  ertrj  page 
aboukl  be  particularly  shewn  to  them(i).  The  whole 
will,  however,  ought  to  be  present  at  the  time  of  attest- 
^ion ;  for  if  a.  person  makes  a  will  on  several  pieces  of 
pap^,  and  there  are  three  witnesses  to  the  last  paper,  and 
none  of  them  ever  saw  the  will,  this  is  not  a  sufficient 
execution  (2).  But  unless  there  is  positive  proof  that  the 
entire  will  was  not  in  the  room,  the  question,  whether  it 
was  so  or  not,  is  a  question  of  iact,  to  be  left -with  all  the 
particular  circumstances  of  the  case  to  the  consideration 
of  the  jury.  (3) 

The  witnesses  are  to  attest  and  subscribe  in  the  presence 
6f  the  testator;  and  as  the  object  of  this  provision  was  to 
guard  against  fraud,  and  prevent  the  substitution  of  a 
&lw  will  in  the  place  of  the  true  one,  the  obvious  meaning 
of  the  statute  must  l)e,  that  the  testator  should  be  in  such 
a  state  of  mind,  and  in  such  a  situation,  as  to  be  capable 
of  9Kimg  die  witnesses  in  the  act  of  subscribing.  It  wiH 
not  be  a  good  execution,  if  the  testator  was  in  a  state  of 
inaensibiUty  (4),  or  if  it  was  impossible  for  hitn  to  see  the 
witnenes  subscribe.  *'  It  is  enough  if  the  testator  might 
aea^  it  is  not  necessary,  that  he  should  actually  see  them 
i^ing :  for  at  that  rate  if  a  man  should  turn  his  head 
bade,  or  look  off,  that  would  vitiate  the  will  (5).''  But  if 
thejury  find  the  fact,  that  the  testator  might  have  seen 
what  was  passing  at  the  time  of  the  subscribing,  then  it 
will  be  presumed  in  favour  of  the-  attestation,  that  the 
testator  actually  saw  what  he  might  have  seen.  In  one 
case,  the  testator  was  sick  in  bed,  and  the  witnesses  with- 
drew into  a  gallery,  and  there  subscribed  it,  between  which 
gattery  and  the  bed-chamber  (where  the  testator  lay)  there 
was  a  lobby  with  glass  doors,  and  part  of  the  glass  wai 
broken  (6);  in  another  case,  the  testator  lay  in  bed  in 

(l)  Bond  V  Seawell,  3  Burr.  1773.  (5)  Per  Cur.  in  Shirct  r.  Glascock, 

(1)  Per  Cur.  in  Lea  v.  Libb,  3  Mod.  1  Salk.  687. 
s6i.    X  £q.  Cas.  Ab.  403.  S.  P.  (6)  9r  G.  Sheen's  castycitod  Canh. 

(3)  Bond  V.  Seawell,  3  Burr.  1773.  8x. 


(4)  Cater  V.  Price,  x  Doug.  341. 


one 
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one  Toom^  and  the  witnesses  went  through  a  small  passage 
into  another  room,  and  there  set  their  names  at  a  table  in 
the  middle  of  the  room,  and  opposite  to  the  door,  and 
both  that  and  the  door  of  the  testator's  itx>m  were  open(x); 
in  a  third  case,  the  testatrix  sat  in  her  carriage  opposite 
the  window  of  her  attornejr'a  office,  in  which  office  the 
witnesses  subscribed  their  names  (2):  in  all  these  casca^ 
(and  in  others,  which  might  be  mentioned  to  the  same 
effect,  differing  only  in  their  peculiar  circumstances,)  the 
execution  was  held  to  be  sufficient,  the  material  &ct  being 
proved,  that  the  testator  might  have  seen  the  attestation,  if 
he  bad  chosen  to  look* 

If  one  of  the  subscribing  witnesses  can  prove  the  execQ- 
tioD,  (as,  that  the  testator  signed  in  the  presence  of  him- 
self and  two  other  witnesses,  or  that  he  acknowledged  his 
signing  to  each  of  them,  and  that  each  of  the  witnesses  sub- 
scribed in  his  presence,)  this  will  be  a  sufficient  proof  of 
the  will  without  calling  the  others.  But  if  the  witness, 
wlio  is  caUed,  can  only  prove  his  own  share  in  the  trans- 
action,  as  must  happen,  where  the  testator  acknowledged 
hb  signina  to  the  witnesses  separately,  the  other  vritnesses 
oagbt  in  that  case  to  be  called.  If  they  are  dead,  or  in^ 
sane,  their  hand-writing,  and  the  hand-writing  of  tfie 
testator  ought  to  be  proved ;  it  will  then  be  a  question  for 
die  jury,  whedier  under  this  circumstances  of  the  case 
it  is  probable,  that  all  the  formalities  of  the  statute  were 
regularly  observed  (3).  The  clause  of  attestation  generally 
expresses,  that  the  witnesses  subscribed  in  the  presence  of 
the  testator ;  but  such  a  statement  is  not  absolutely  necesi* 
sary ;  and  though  it  is  entirely  omitted,  the  omission  will 
not  conclude  the  jury  from  finding  that  the  will  was  so  sab- 
leribed.    In  the  case  of  Croft  v.  Pawlet  (3),  the  attestation 

(x)   D4vy  wmi  mo^bm  r,  Gtelth»  (3)   HmiM  r,  limti,  %  ComyttS 

^Salk.395.  Rep.  530.      Croft  ▼.  Pawlet,  i  Stra. 

(%)  Catson  ▼.  Dade,  i  Browp.  Ch.  C.  x  109.    Brio»  v.  Smith,  Wiiio^'Rep.  i. 

^.     See  abo  Doe  dent.  Wright  and  S.  F. 
^tliers  V.  KiHdfUdt  t  Blaile  a  Sttlw. 

was^ 
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was,  that  the  will  had  been  signed,  sealed,  published,  and 
declared  as  his  last  will,  in  the  presence  of  the  subscribing 
witnesses;  the  witnesses  being  dead,  and  their  signatures 
proYed  in  the  common  way,  it  was  objected,  that  this 
was  not  an  execution  according  to  the  statute  of  frauds ; 
for  the  signatures  of  the  witnesses  could  only  stand  as  to 
the  facts  to  which  they  had  subscribed,  and  signing  in  the 
presence  of  the  testator  was  not  one;  but  the  Ck>urt  wei;«  of 
opinion,  that  this  was  a  matter  of  evidence  to  be  left  to  the 
jury,  and  they  gave  a  verdict  in  favour  of  the  will. 

If  a  subscribing  witness  is  abroad,  who  ouglit  to  be 
called  if  he  could  be  produced,  his  hand-writing  may  be 
proved  in  the  case  of  a  will,  §s  in  cases  on  the  execution  of 
a  deed*  And  the  rule  appears  to  be  the  same  in  courts  of 
equity.  Thus  where  a  question  arose,  whether  it  was  ne- 
cessary to  send  out  a  commission  to  examine  one  of  the 
witnesses,  who  was  in  Jamaica,  Lord  Alvanley,  then  Mas- 
ter of  the  Rolls»  held  that  it  was  not  necessary  to  have 
his  examination,  but  that  the  case  was  the  same^  as  if  the 
witness  were  dead (i):  the  heir  at  law,  he  observed,  did 
not  make  a  point  of  it,  but  submitted  it  to  the  court; 
and  he  cited  a  case,  where  it  was  thought  not  only  un- 
necessary, but  very  dangerous  to  send  the  wiU  abroad* 
And  in  another  case,  where  it  was  objected  that  one  of 
the  witnesses  was  abroad,  Lord  Chancellor  Thurlow  saidt 
he  doubted,  whether  the  rule  had  ever  been  laid  down 
so  largely,  as  that  the  will  could  not  be  proved  without 
examining  all  the  witnesses,  although  that  had  been  the 
piiactice.  (2) 

If  a  subscribing  witness  should  deny  the  execution  of 
the  will,  he  may  be  contradicted^  as  to  that  &c(,  by 
another  subscribing  witness ;  and  even  if  they  all  swear, 
that  tlie  will  was  not  duly  executed,  the  devisee  would  be 

(l)  l4.Caniogtoo  V.  Payn«,5  Ves.         (2)    Powd  v.  Cleaver,  ft  Brovfb 
Ji»*4tl-  Ch.a504.   Sec  Gnyton  ▼.  AikiiisoQ« 

a  VeSi  460. 

allowed 
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allowed  to  go  into  circumstantial  evidence  to  prove  the 
due  execution  (i).  If  one  of  the  subscribing  witnesses  im- 
peach the  validity  of  the  will,  on  the  ground  of  fraud,  and 
accuse  other  witnesses,  who  are  dead,  of  being  accomplices 
in  the  fraud,  the  devisee  may  give  evidence  of  their  general 
good  character.  (2) 

When  the  subscribing  witnesses  are  dead,  and  no  proof 
of  their  hand-writing  can  be  obtained,  as  must  frequently 
h^>pen  in  the  case  of  old  wills,  it  will  be  sufEdent  to 
prove  the  signature  of  the  testator  alone.  In  a  case  (3)^ 
where  the  hand-writing  of  two  subscribing  witnesses  was 
proved,  and  no  account  could  be  given  of  the  third,  the 
will  being  above  thirty  years  old  and  the  testator  having 
been  dead  for  twenty  years,  an  olgection  was  made  to  the 
proof  of  the  will;  but  the  Master  of  the  Rolls  said,  be  could 
not  see  any  distinction  in  this  respect  between  a  will  and  a 
deed,  except  that  the  former,  not  having  effect  till  the  death, 
wants  a  kind  of  authentication,  which  the  other  has;  that 
is,  from  the  nature  of  the  subject;  but  in  this  case^  he 
added,  I  think  the  proof  sufficient ;  for  in  a  late  case  in  the 
court  of  Eang^s  Bench,  Cunlifie  v.  Sefton  (4),  an  inquiiy 
of  the  same  kind  was  held  sufficient  The  Master  of  the 
Rolls  therefore  held,  that  the  execution  of  the  will  had  been 
sufficiently  proved* 

(z)  Aottin  ▼.  WiQm,  Bull.  M.  P.  (%)  Vide  mpra,  p.  113. 

264.    Pike  Y.  Badmeringt  cited  %  Saa.  (3)    M'Kenire  v.  FnMr,    9  Vei. 

X096.    Lowe  T.  Joliffe,  x  Bbok.lUpi  jon.  5.* 

365.  (4)  Vid.tup.  p.364. 


•  In  Celthorpe  r.Gough  md  othort,  (4T.R.707.  h.(a),  709.  n.(f),  a  wilt 
tfairtj  yevs  old  was  not  proired  by  wknesees,  and  it  was  ^aid  at  the  bary  that  proof 
%vafl  not  neceiiary  on  account  of  the  age  of  the  will ;  and  m  loppon  of  this  a  case 
of  Mackery  ▼.  Newbolt  was  cited,  in  which  Sir  Lloyd  Kenyon,  then  Maitw  of 
die  Rolls,  dedded,  that  a  will  abov*  thirty  yean  did  should  be  read  without  proo( 
ridioaih  the  testscq^  had  died  very  recently.  That  point,  however,  was  not  de- 
dded in  the  case  of  Calihofpe  v.  Ooogh,  became  the  pkiotU^  the  heir  at  law,  ad- 
flutted  tilt  willy  and  dahncd  under  it. 


Ce 
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CHAP.  IX. 
(y  siampifigf  as  a  Requisite  of  Written  Instruments. 

A  Written  instrument,  which  requires  a  stamp,  cannot  be 
admitted  in  evidence,  unless  it  be  duly  stamped  ;  and 
no  pv^l  evidence  will  be  received  of  its  contents.  If, 
therefore^  the  instrument  produced  is  the  only  legal  jlroof 
of  the  transaction,  and  that  cannot  be  admitted  for  want  of 
A  proper  stamp,  the  transaction  cannot  be  proved  at  all  ( i ) ; 
asy  in  an  action  for  use  and  occupation,  if  it  appears  that 
the  defendant  held  under  a  written  agreement,  which  for 
want  of  a  stamp  cannot  be  received,  the  plaindflP  will  not 
be  allowed  to  go  into  general  evidence;  for  the  agreement 
is  the  best  evidence  ci  the  nature  of  the  occupation  (2). 
But  it  may  happen,  in  a  variety  of  cases,  that  the  tmns*- 
action  is  capable  of  being  proved  by  other  evidence  be^ 
sides  the  written  instrument;  and  the  objection  arising 
from  the  stMnp  acts  may  be  avoided  by  resorting  to  that 
odier  species  of  proof.  Thus,  although  a  receipt,  for  the 
payment  of  a  bill,  on  unstamped  paper  is  not  admissible  in 
evidence,  yet  the  fact  of  payment  may  be  proved  by  a  wit- 
ness, who  saw  the  money  paid;  and  even  such  an  un^ 
stamped  receipt  may  be  shewn  to  the  witness  as  a  memo- 
randum to  refresh  his  memory  (3).  So  in  an  action  on  a 
promissory  note,  though  the  plaintiff  cannot  give  the  note 
in  evidence,  unleiss  it  is  duly  stamped,  yet  he  will  not  be 
precluded  from  recovering  on  one  of  the  general  counts 
of  the  declaration,  if  he  can  prove  an  admission  of  the 
original  debt,  or  give  other  evidence  of  a  consideratioD 
.received  by  the  defendant  (4).    And  so^  when  a  parly  lo 

(x)  R.  Y.  St.  Paurs,  BsdfeiiU  4  T.  R.  (3)  BLmikan  v.  OdMa,  4  Etp.  M.  P. 

4i2>     Ho^gei  V.  Dukefocd,  i  N<w  .  C  ai3*    Jacob  v.  SJn4ny,  i  £tft»46o. 

Rep- »7i.  U)  Farr  v.  Prica,  i  EmU  <^    Aiw 

(a)  Brewer  v.  Palmer,  .-jEsp.  N.  P.  r.  Hodgion,  7T.  R.  443.     Tyte  v. 

C.  ai3*     Doe  dem.  St.  John  v.  Hore,  Jonet,  i  East,  58.  n.  («).      Brown  r. 

a  Etp,  N.  P.  C.  724.  Watts,  1  Taunt. 353.  W«dA  v,  Bwkft 

4Bsp.  N.P.C.7. 

the 
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the  suit  admits  on  the  record  that,  which,  if  not  admitted, 
the  other  party  must  regularly  prove,  it  cannot  be  ne- 
cessary to  produce  that  evidence,  which  would  otherwise 
be  required.  As,  where  an  action  is  brought  upon  an 
agreement,  which  ou^t  to  be  stamped,  and  the  form  of 
the  pleading  is  such  as  to  make  it  unnecessary  at  the  trial  to 
produce  the  instrument,  (as,  if  it  is  admitted  on  the  re- 
cord, and  the  trial  is  upon  issues  collateral  to  the  exist- 
ence of  the  agreement,)  a  court  of  law  will  not  examine, 
whether  the  instrument  is  legally  available  with  reference 
to  the  stamp  acts(x}.  So,  where  a  plaintiff  filed  a  bill  in 
Chanceiy  for  the  specific  performance  of  an  agreement 
contained  in  a  correspondence  between  him  and  the  de» 
fendant)  and  the  answer  of  the  defendant  admitted  the  let*> 
ters,  insisting  only,  that  they  did  not  amount  to  an  agree* 
ment,  the  Court  held  that  such  an  admission  dispensed  with 
the  necessity  of  producing  the  letters,  and  that  no  ob- 
jection could  be  taken  to  the  agreement  for  the  want  of  a 
stiimp.  (2) 

Written  agreements  and  other  instruments^  made  in  a 
foreign  country,  are  not  admissible  in  evidoice  in  any  of 
our  courts,  unless  duly  stamped  by  the  laws  of  that 
country;  if  they  are  not  obligatoiy  abroad,  they  cannot  be 
enforced  here.  As,  where  a  promissory  note  had  been 
made  in  Jamaica,  but  not  stamped  as  it  ought  to  have 
be^i  by  the  laws  of  the  island,  the  court  of  King^s  Bench 
held  that  a  party  could  not  recover  here  upon  the  note(3). 
TTie  party,  who  takes  this  objection  to  the  validity  of  die 
instrument,  will  have  to  shew,  that  a  stamp  was  necessary 
by  the  law  of  the  country;  and  for  this  purpose  an  au- 
thenticated copy  of  the  law  ought  to  be  produced.  If  a 
person  resident  abroad  de8U*e  his  correspondent  in  England 
to  fiU  up  a  bin  of  exchange^  and  return  it  to  hiilh  to  be 
signed^  and  he  afterwards  signs  it  abroad,  the  bill  does  not 

(1)  P«r  Ld.  Eldon  Ch.,  ii  Ves.  5«6.         (3)  Ahtt  t.  Hodgion,  7  T.  R.  h«- 
{%)  Huddlttton  ▼.  Briicoe,  ix  Vei.     CU(g  v.  Levy,  3  Campb.  z66.  S.P. 
jon.  J83. 
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require  to  be  stampedi  as  if  it  had  been  drawn  in  this 
country ;  and  the  rule  is  precisely  the  same,  whether  he 
signs  his  name  as  drawer,  before  or  after  he  sends  it  oyer 
to  this  country  to  be  filled  up  by  bis  correspondent  (i). 
In  the  case  of  Snaith  v.  Mingay  (2)9  which  was  an  action 
by  an  indorsee  against  the  indorser,  a  person  resident  in 
Ireland  subscribed  his  name  in  the  character  of  drawer, 
and  afterwards  as  first  indorser,  on  a  paper  which  was 
properly  stamped  according  to .  the  revenue  laws  of  Ire> 
land,  and  had  every  mark  to  designate  it  as  a  bill  of  ex- 
change; he  then  sent  it  over  to  this  country  with  autho- 
rity to  his  corre^ondent  to  insert  the  day  of  the  date^  the 
sum,  and  the  name  of  the  drawee;  and  it  did  not  i^pear, 
that  there  was  any  intention  of  evading  the  stamp  laws, 
or  any  imputation  of  fraud  in  the  transaction :  under  these 
circumstances  the  court  of  King's  Bench  were  of  opinion, 
that  the  bill  was  an  incipient  bill  in  Ireland,  thou^  it  was 
completed  here,  and  that,  after  it  had  been  completed,  it 
was  to  be  considered  as  a  bill  of  exchange  from  the  time  of 
its  being  signed  by  the  drawer ;  and  consequently  that  an 
EInglish  stamp  was  not  necessary. 

It  is  not  sufficient  that  the  stamp  used  is  of  the  proper 
value;  the  stamp  must  also  be  of  the  proper  denomination, 
tibat  isy  the  peculiar  stamp  appropriated  to  the  qiecies  of 
instrument  (3).  A  receipt-stamp  will  not  avail,  if  used 
upon  a  promissory  note ;  nor  a  note-stamp,  if  used  upon 
a  receipt.  So,  articles  of  agreement  under  seal  require  a 
deed,  stamp;  an  agreement-stamp  will  not  be  sufficient, 
though  it  may  be  of  greater  value  (4).  An  agreement  for 
a  houses  and  also  for  goods  in  the  house,  requires  a  lease- 
stamp;  and,  unless  it  is  so  stamped,  cannot  be  given  in 
evidence  as  an  agreement  for  the  sale  of  the  goods,  in  an 
acticm  to  recover  the  amount  (5).    The  statute  376. 3. 

(ij  I  Maulc  h  Selw.  94.  (4)  Robinsoo  ▼.  Dfybnmeh,  6T.R. 

(1)  ll«d.«7.  317. 

('3)  Sue.  37 G.  3.  fc  136.  8.  X.    Stet         (5)  Co«l«r  y. Dnkefixd.  3  Taunt 
48  G.3.  c.  149.  S.4.  Chamberlain  v.     38a. 


Pcxur,  I  New  Rep.  30. 
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c.  136.  contemplates  the  mistakes,  which  may  arise  in  the 
use  of  stamps,  and  makes  provision  for  those  mistakes.     It 
enacts,  that  where  any  instrument,  (except  bills,  notes,  and 
drafts,)  shall  haye  been  stamped  with  a  stamp  of  a  dif^ 
fereat  denomination,  but  of  equal  or  greater  value  than 
that  required  by  law,  the  commissioners,  upon  payment  of 
the  duty  and  a  penalty  of  5I.,  may  stamp  the  same  with  a 
proper  stamp.     With  respect  to  bills  and  notes,  (which  by 
statute  31  O.  3.  c.  25.  were  forbidden  to  be  stamped  after 
they  were  made,)  the  statute  of  the  37th  6.  3.  provides,  that 
bills  and  notes,  which  should  be  made  subsequent  to  that 
act,  and  stamped  with  an  improper  stamp,  but  of  equal 
or  greater  value  than  the  stamp  required,  may  be  stamped 
by  the  commissioners  on  payment  of  the  duty  and  a  pe- 
nalty.    But  bills  and  notes  before  that  act  remain  in  the 
same  situation  as  if  the  act  had  not  passed.     The  statute 
43  G.  3.  &  127.  s.  6.  provides,  that,  if  the  stamp  is  of  the 
proper  denomination,    it   shall  not  be  inefiectual  firom 
being  of  a  greater  value  than  the  stamp  acts  require* 
Before  this  act,  a  stamp  of  greater  value,  though  of  the 
proper  denomination,  was  determined  to  be  insufficient  (i). 
In  the  case  of  Taylor  v.  Hague  (2),  indeed,  before  the 
statute  of  the  43d  G.  3.  the  Court  held,  that  a  promissory 
note  upon  a  stamp  of  a  higher  value  than  was  required^ 
would  be  available,   on  the  particular  ground,  that  the 
value  was  composed  of  three  different  sums  applicaUe  to 
several  ftmds,  to  which  the  duties  on  promissory  notes  are 
carried. 

A  question  has  often  arisen,  whether  an  instrument,  to  Wber«  le- 
which  several  persons  are  parties,  require  several  stamps,  ][*^^5JjJ|l^' 
or  whether  a  single  stamp  is  sufficient.     And  the  distinc-  tiry. 
tion  established,  is,  that  if  the  interest  of  the  parties  relates 
to  one  thing,  which  is  the  subject-matter  of  the  instrument, 
or,  in  other  words,  if  the  instrument  oflfects  the  separate 
interests  of  several,  and  there  is  acomn^unity  of  thesame 
subject-matter  as  to  all  the  parties  (3),  there  a  single  stamp 

(i)  Ftrrr.  Price,  i  Eatt,55.  (3)  13  Bast,  446. 

(1)  s  East,  4x4. 
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will  be  sufficient ;  but  where  the  parties  h*^  separate  in- 
terests in  several  subject-matters,  there  ought  to  be  a  sepa- 
rate stamp  fbr  each  party,  against  whom,  or  in  whose 
lavour,  the  instrument  is  offinred  in  eridence. 

To  illustrate  the  first  part  of  the  rule,  if  a  debtor  com* 
pounds  with  his  creditors,  and  eadi  creditor  sign  the^same 
deed,  covenanting  either  to  give  ferther  day  of  payment,  or 
to  take  a  certain  sum  as  a  composition ;  thez^e,  every  cove- 
nant is  in  fact  a  separate  covenant,  and  the  several  deed  of 
each  creditor,  who  signs  the  deed ;  but  the  whde  being 
only  one  transaction,  a  separate  stamp  for  each  person  is 
not  required  (t).  So^  if  several  persons  bind  themselves 
severally  in  a  penalty  by  cme  bond,  conditioned  for  the  per* 
fiurmanoe  of  certain  acts  by  each  and  every  of  them,  such  a 
bond  requires  only  one  stamp  (2)*  Upon  the  same  prin- 
ciple^ it  has  been  Ibeld,  that  an  agreement  relating  to  the 
priie  shares  of  diftreat  persons,  though  saveral  as  to  the 
share  of  eadi,  yet  being  payable  in  respect  only  of  one  entire 
fund,  is  only  chargeable  with  one  stamp(3);  and  on  the 
anthority  cf  tkds  case,  the  court  of  King^s  Bmdi  deter- 
mined in  a  very  lale  case»  that  a  single  stamp  waa  auflktenC 
for  an  s^greement,  wbidi  several  persons  had  entered  into 
for  a  sdbacriplion  to  one  conmon  fund,  for  the  puipose  of 
ooBstmeting  a  dodk  (4).  In  the  case  of  Jooea  v.  Sandys  (5)^ 
the  question  was^  wh^er  abond^in  the  condition  of  which 
a  mortgage^daed  was  mentaoodd,  ought  to  have  had  two 
stamps;  and  the  court  held  that  it  was  not  necessary;  and 
in  delivering  their  opinion,  they  mentioned  the  cases  of  bar- 
gain and  sak^  lease  and  rdeese^  mortgage  with  cdvenant  to 
pay  the  money,  as  constantly  chargjed  witk  only  the  sij^^ 
duty. 

But  the  rule  is  difierent,  where  the  instrument  includes 
in  effect  several  transactions,  and  the  euLyect^matter  ia 
as  to  the  several  parties^    Thua^  an  iiifit,niment» 


(i)  X  New  Rep.  178.  (3)  Baker  r.  Jardine,  15  East,  aj^. 

(a)  Bowen  v.  Ashley,  x  New  Rep.     n.  (b). 
274*  (4)  I>«v»  V*  Wittiani,  13  Bmt,  %%%. 

(5;  Binies,463. 
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containing  the  ailmiwionB  of  aeveral  pertons  to  a  corporis 
tion,  requires  as  many  stamps  as  there  are  admissions.  This 
was  determined  in  the  case  of  The  King  v.  Reeks (i), 
where»  in  a  trial  lit  bar  on  an  infcrmation  in  the  nature  of 
a  quo  wanrantoy  to  proTe  the  admission  of  the  defendant,  a 
paper  was  produced,  ccmtaining  the  admissicms  of  the  de» 
fenddnt  and  four  other  burgesses,  which  paper  was  stamped 
ofniy  with  one  stamp;  it  was  then  objected,  on  the  part  of 
the  court,  that  this  paper  having  only  a  single  stamp  could 
not  be  admitted  to  be  read  in  evidence;  for  the  statute 
9  &  10  W.  3«  c  25.  a»  17.  enacts,  that  a  certain  duty  shall 
be  paid  ibr  every  piece  of  parchment  or  paper  apon  which 
any  admission  into  any  corporation,  &c.  shall  be  written, 
and  the  59th  section  enacts,  that  <<  if  any  instrument  or 
writing  by  that  act  intended  to  be  stamped,  shall,  contrary 
to  the  intent  thereof,  be  written  or  engrossed  by  any  person 
whatsoever  (not  being  a  known  o£Bcer,  who  in  respect  of 
any  public  office  or  employment  shall  be  entitled  to  write 
the  same^)  upon  parchment  or  paper  not  stamped  according 
to  that  act,  then  there  shall  be  paid  over  and  i^ve  the 
duty  for  such  instrument  ten  pounds ;  and  diat  np  such 
instrument  shall   be  pleaded  or  given    in   evidence   itk 
any  court,  or  admitted  in  any  court  to  be  good  or  avai- 
lable in  law  or  equity,  until  as  well  the  said  duty  as  ten 
pounds  should  be  paid,  &&  and  a  receipt  produced  for  the 
same,  &&;"  under  this  section  of  the  act  it  was  insisted,  that 
the  instrument  in  question,  being  an  admission  of  five  per* 
sons  to  be  burgesses,  ou^t  to  have  five  stamps;  that  it 
oould  be  good  for  none  for  the  uncertainty,  or  at  mos(  it 
could  be  good  only  for  one;  if  it  was  good  for  any,  it  mast 
be  for  the  first  named ;  but  the  defendant  was  the  third 
name,  and  therefore  it  could  not  be  good  for  him.    And  of 
this  opinion,  as  the  report  adds,  was  the  whole  court,  ntkm 
argument.     The  counsel  for  the  defendant  then  ofiered  in 
evidence  four  other  diatinet  pieces  of  parchment,  bearing 
date  on  the  day  mentioned  in  the  information,  each  of  them 
being  duly  stamped,  which  imported  the  seveml  admissions 

(z)  %  Ld. Raj m.  1445*     S  Str.  7x6.  S.  C. 
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and  swearings  of  the  four  burgesses  last  named  in  the  other 
parchment,  and  one  of  them  the  particular  swearing  and 
admission  of  the  defendant.  But  the  witness  who  produced 
these  pieces  of  parchment  proved  that  the  entries  were  not 
made  upon  them,  nor  were  any  of  them  stamped,  till  near 
two  months  after  the  day  on  which  they  bore  date;  and, 
an  otgection  being  taken  on  this  ground  to  the  single  in- 
strument, which  stated  that  the  defendant  alone  was  ad- 
mitted and  sworn,  the  Court  was  clearly  of  (pinion,  that  it 
could  not  be  admitted  in  evidence ;  for  by  the  act  the  ad- 
mission is  to  be  on  paper  or  parchment,  stamped  at  the 
time;  otherwise  it  is  not  to  be  given  in  evidence^  till  the 
penalty  is  paid,  and  certificate  thereof  pi'oduced. 

In  the  case  of  He  King  v.  Reeks,  which  has  been  just 
m^itioned,   the  instrument  first  offered  in  evidence  pur- 
ported to  contain  the  admissions  of  five  burgesses,  and  it 
does  not  appear,  that  the  single  stamp,  which  was  im- 
pressed, applied  more  to  the  defendant's  name  than  to  any 
of  the  others.     This  drcumstanoe  distinguishes  that  case 
fix)m  two  others  lately  decided,  Powell  v.  Edmunds  ( i ),  and 
Doe  on  the  demise  of  Sir  Joseph  Copley  v.  Day  (2),  in 
vriiich  a  paper  containing  contracts  by  several  persons  rela- 
tive to  different  things,  though  stamped  with  a  single 
stamp,  was  adjudged  to  be  good  evidence  as  to  one  of  the 
contracting  parties,  because  the  stamp  i^peared  to  be  ap- 
plicable exclusively  to  his  name.     In  the  first  case,  the 
paper  contained  an  agreement  signed  by  the  defendant  fi>r 
a  lot  of  timber,  and  underneath  a  second  agreement  with 
another  person  fi>r  a  different  lot;  this  last  had  pencil 
marks  drawn  across  it,  as  if  for  the  purpose  of  striking  it 
out;  the  stamp  was  aflBxed  on  that  part  of  the  paper  on 
which  the  defendant's  agreement  was  written,  and  below 
was  die  stamp  officer's  receipt  for  a  penalty  <<  for  making 
the  above  agreement"      An  objection  was  taken  on  the 

(l)  IsSatt,^.  (S)  13  Ease,  14X.    See  abo  Wad. 

diDgcoo  V,  Fnncit,  5  Eip.  N.  P.  C  18s. 
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ground  of  there  being  a  ungle  stampi  which  was  overruled 
at  the  trial,  and  afterwards  by  the  court  of  King^s  Bench. 
In  the  other  ca8e(i),  the  paper  contained  a  vari^y  of  in- 
dependent lettings  of  land  between  the  landlord  and  a 
number  of  his  tenants,  one  of  whom  was  the  defendant; 
the  stamp  was  affixed  opposite  the  defendant's  name,  and 
it  i^peared  from  the  receipt  of  the  stamp-officer,  that  the 
money  was  paid  for  affixing  it  after  the  commencement  of 
the  action,  and  only  a  short  time  before  the  trial ;  the  in- 
strument also  appeared,  when  produced  in  evidence,  to  be 
cancelled  with  black  lead  pencil  marks  as  to  every  name 
except  that  of  the  defendant,  and  it  was  not  proved  that 
the  instrument  was  not  so  cancelled  at  the  time  when  the 
stamp  was  affixed.  Under  these  circumstances,  the  Court 
held  that  the  single  stamp  was  intended  to  be  applied  to 
the  contract  with  the  defendant,  and  consequently  that 
the  paper  was  admissible.  **  If,  indeed,"  said  Lord  Ellen- 
borough  C.  J.  '*  the  instrument  had  been  required  to  sub^ 
fitantiate  the  several  contracts  with  the  diflferent  tenants,  no 
doubt  there  should  have  been  a  stamp  affixed  to  each,  al- 
though the  same  terms  of  agreement  applied  to  all ;  one 
stamp  has  been  only  held  to  be  sufficient  upon  an  instru- 
ment aflfectmg  the  separate  interests  of  several,  where  there 
haa  been  a  community  of  the  same  subject-matter  as  to  all 
the  parties.  But  here  it  sufficiently  appears  from  the  dr- 
cumstances  of  the  case^  that  the  stamp  was  meant  to  be 
applied  to  the  defendant's  signature." 

IVhen  a  stamped  instrumait  has  been  once  used  (or  one  Ahentfea 

of  IttHipM 

purpose,  it  cannot  be  altered  without  a  new  stamp.  If  the  imtmmaoL 
parties  ^have  altered  their  original  intention,  and  make  a 
new  instrument  difierent  from  that  which  they  originally 
ocmtemplated,  a  new  stamp  will  be  necessaiy  (i).  If  a  bill 
of  exchange,  for  example,  has  been  once  effected,  and  has 
issued  in  a  perfect  form  from  the  drawer  to  the  acceptor,  by 
whom  it  was  returned  with  his  acceptance  to  the  drawer, 

(i)  I3£ast»44t.    See  alw,  Wad-      (i)  15  Rtitt  41S. 
dingcen  r,  Frudi,  5  £apbN.P.  C.  18a. 
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it  cannot  be  altered  without  being  re-stamped.  Thus,  in 
the  case  of  Bowman  v.  Nichol  ( i )» where  a  bill  of  exchange 
had  been  drawn  on  a  proper  stamp,  payable  21  days  after 
date,  and,  while  it  continued  in  the  hands  of  the  drawer, 
was  altered  with  the  consent  of  the  acceptor  to  be  made 
payable  5 1  days  after  date,  and  was  again  altered  to  21  days 
aftier  date,  subsequently  to  the  time  of  its  becoming  payable 
according  to  its  original  form;  the  court  of  King's  Boidi 
held,  that,  at  the  time  when  the  last  alteration  was  made^ 
the  operation  of  the  bill,  as  it  originally  stood,  was  quite 
spent;  that  it  was  a  new  and  distinct  transaction  between 
the  parties ;  and  that  there  ought  to  have  been  a  new  stamp. 
So  where  a  promissory  note^  payable  by  the  defendant  to 
the  plaintiff  or  order  (2),  was  originally  expressed  to  be  for 
value  received,  but,  on  the  day  afler  it  had  baen  signed 
and  deCvered  by  the  defendant  to  the  plainti£^  waa  witli 
the  consent  of  the  parties  altered  by  the  addition  of  tbe 
words  *^  for  the  good  will  of  a  lease  and  trade,'*  the  Court 
held,  that  the  alteration  was  a  material  cme^  because  k  was 
evidence  of  a  fact,  which,  if  necessary  to  be  inquired  inlo^ 
must  otherwise  have  been  proved  by  different  evidence^  and 
also  because  it  pointed  out  the  particular  cpnsid^ratioD  for 
the  note,  and  put  the  holder  upon  inquiriag,  whetker  that 
consideration  had  passed;  a  new  stamp  was  therefore  n^ 
cessary,  for  the  want  of  which  the  note  could  not  be  received 
in  evidence.  The  same  rule  is  equally  applicable  lo  the 
case  of  an  accommodation  bill.  {3) 

By  the  13th  section  of  the  stat  35  0. 3.  c.  63*,  (lelMiiig 
to  stamp-duties  on  sea-insurances,)  it  is  provided,  <<  thai 
nothing  in  that  act  shall  be  construed  to  extend  to  pro* 
hibit  the  making  of  any  alteration,  which  may  lawfiiUy  be 
made  in  the  terms  or  conditions  of  any  policy  of  i^vrance 
duly  stamped,  after  the  same  shall  have  bees  underwritteir, 

(r)  5f«Rj3^     S«  al^«  Master  343;  the  cast  of  ai  accoroinodatxoii- 

^.  MMer,  4  7.  R.  jaa     Cantwiel)  bil. 

V.   Martin,    i   CiMnpb.   79;     9  East,  {2)  KniU  v.  Waiuiiiu,io£asc,43i. 

i9o,S.C.     Bathe  V.  Taylor,  15  East,         {3)  Calvert  T.  Roberts,  3  Cas^b. 

41a.    Calvert  V.  Roberts,  3  Campb.  343. 
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or  to  require  any  additional  stamp-duty  by  reason  of  such 
alteration,  so  that  such  alteratioii  be  made  before  notice 
of  the  determination  of  the  risk  originally  insured,  and  the 
premium  or  consideration,  originidly  paid  or  contracted 
for,  shall  exceed  the  rate  of  10  shilling  per  cent,  on  the 
sum  insured,  and  so  that  the  thing  insured  shall  remain 
the  pit^rty  of  the  same  persons,  and  so  that  such  al- 
teration shall  not  prolong  the  term  insured  beyond  the 
period  allowed  by  this  act,  and  so  that  no  additional  or 
further  sum  shall  be  insured  by  means  of  such  alteration.'' 
On  the  constructicm  of  this  dause,  in  the  case  of  Klen- 
sington  v.  Inglis  (i),  where  the  policy  was  *'  on  goods  and 
qj>ecie  on  board  of  ship  or  ships  sailing  betweoa  the  ist  of 
October  1799,  and  the  ist  of  June  1800,  being  the  pro* 
perty  which  should  first  sail  to  a  certain  amount,  and 
upon  the  vessels  carrying  the  goods,"  and  a  memorandum 
was  written  on  the  policy,  and  subscribed  by  the  defend* 
ant,  on  the  nth  of  June  1800,  before  any  notice  of  the 
determination  of  the  risk  had  been  received,  by  which 
memorandum  it  was  agreed  to  extend  the  time  of  sailing 
to  the  first  of  August  following^  in  tins  case  the  court  of 
King's  Bench  hek^  that  the  memorandum  did  not  require 
a  stanqp ;  fiw  although  the  time  of  sailing  was  extended, 
yet  no  new  subject  of  insurance  is  introduced  by  the  me- 
morandum^ but  the  object  insured  continues  the  same^ 
In  another  case  (a),  which  occurred  upon  the  same  clause^ 
where  the  policy  was  originally  ^<  on  ship  and  wtfit^ 
from  London  to  the  South  Seas,  but  after  the  sailing  of 
the  ship  was  altered  by  oonsent  of  the  underwriters,  and 
declared  to  be  *^  on  the  ship  and  go^ds^*  instead  of  ship 
and  w^y  the  Court  determined  that  m  the  outfit^  origi- 
nally insured,  waa  essentially  diffi»rent  firom  goods^  which 
were  afterwards  made  the  sulgect  of  insurance,  the  policy 
in  its  alt^ed  stirte  requmd  an  additional  stamp.  The 
lyiestion  is»  said  Lord  EUenbovough  CL  J«,  in  delivering 
the  jiM^ent  of  the  Coiurt^  whether  that  part  of  the  pro- 

(»)  t£ifit,a73.  (s>  Hill  «•  Psttsn,  8  Jbit,3;> 
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visioni  which  requires  that  *'  the  thing  insured  shall  re- 
main the  property  of  the  same  person"  has  been  in  this 
case  complied  With.  The  words,  <^  the  thing  insured  shall 
remain  the  property,"  appear  propeily  to  require  and 
apply  to  one  idaitical  and  continued  subject-matter  of 
insurance;  such  subject-matter  all  along  remaining  the 
property  of  the  same  proprietor,  and  to  be  ili-suited  to  a 
case  like  the  present,  where  the  thing  last  insured  is,  not 
only  in  fact,  but  in  name  and  kind,  (as  a  specific  subject  of 
insurance)  essentially  diflerent  from  the  thing  first  insured^ 
and  which  begins  also  to  have  an  existence  at  a  diflerent 
and  much  later  period  than  the  other,  and  when  the  thing 
first  insured  scarcely,  or  in  a  small  degree  only,  remains  or 
continues  to  eust  at  all." 

But  where  an  alteration  is  made  in  an  instrument  with 
the  consent  of  all  parties,  in  order  to  correct  a  mistake,  and 
to  make  the  instrument  consistent  with  the  original  intui- 
tion of  the  parties,  there  it  has  been  held,  that  afiresh  stamp 
IS  not  necessary.    Thus,  in  the  case  of  Kershaw  y.  Cox(i), 
where  a  bill  had  been  drawn,  payable  to  the  defendant  but 
not  payable  to  order,  the  defendant,  on  the  day  after  the  bill 
was  drawn,  indorsed  it  over  to  the  plaintifi^  without  advert- 
ing to  the  omission  of  the  words  **  or  order;"  on  the  same 
day  the  plaintiff  returned  it  to  the  defendant  to  get  the 
omission  rectified,  and  the  drawer  then  inserted  the  words; 
here  there  was  strong  evidence  to  shew,  that  the  omission 
was  by  mistake,  for  the  bill  was  intended  to  be  negotiable, 
and,  as  such,  immediately  indorsed,  as  if  it  had  been  drawn 
payable  to  order,  and,  as  soon  as  the  omission  was  disco- 
vered, it  was  rectified  by  the  proper  parties;  the  learned 
Judge,  therefore,  who  tried  the  cause,  left  it  to  the  jury  to 
consider,  whether  the  words  afterwards  added  had  been 
originally  intended  to  have  been  inserted,  bat  were  <Hmtted 
by  mistake ;  and,  the  jury  finding  this  to  be  the  case^  it  was 
ruled,  that  a  fresh  stamp  was  not  required.    The  point  was 

(i)   3  Ecp.  N.  P«  C  %a6,  cor.  Le  Blanc  I,,  cic«d  loEait,  435,  tad  15  EMt>4i;. 
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afterwards  brought  before  the  Court  of  King's  Bench,  on  a 
motion  to  enter  a  nonsuit^  and  the  alteration  was  adjudged 
to  be  allowable  under  the  stamp  acts ;  having  been  made 
merely  for  the  purpose  of  rectifying  a  mistake  in  drawing 
the  bill  contrary  to  the  intention  of  the  parties.     In  an- 
other case^  which  occurs  upon  this  subject,  where  an  action 
was  brought  against  the  defendant  as  acceptor  of  a  bill  of 
exchange  ( i ),  it  af^peared  that  the  defendant  and  another 
person  being  mdebted  to  the  plaintiff,  agreed  to  give  him 
a  bill  of  exchange,  to  be  drawn  by  the  one  and  accepted  by 
the  other  (the  defendant) ;  instead  of  this  they  sent  him  a 
promissory  note  made  by  the  one  and  indorsed  by  the 
other,  which  the  plaintiff  immediately  returned,   that  it 
might  be  altered  into  a  bill  of  exchange  according  to  the 
agreement,  and  the  alteration  was  accordingly  made ;  an 
objection  was  taken,  on  the  ground,  that  the  instrument  re- 
quired a  fresh  stamp;  but  Lord  EUenborough  C.  J.  ruled, 
that  the  stamp  impressed  was  suflSdent  to  render  the  in- 
strument available^  since  it  had  not  been  negotiated  as  a 
promissory  note^  and  the  alteration  might  be  treated  as  the 
correction  of  a  mistake^  according  to  the  terms  of  the  ori- 
ginal agreement 

So^  when  a  biU  of  sale  of  a  ship,  in  reciting  the  certifi- 
cate of  registry,  stated  Guernsey  as  the  port,  where  the  cer- 
tificate was  granted,  instead  of  Weymouth,  and  in  this 
state  was  executed,  but  the  mistake  being  afterwards  disco- 
vered was  rectified  with  the  consent  of  all  parties,  and  the 
deed  delivered  de  novo  (2) ;  the  question  was,  whether  this 
second  delivery  made  a  new  stamp  necessary ;  Lord  Ellen* 
borough  C.  J^  in  ddivering  the  judgment  of  the  Court, 
Inferred  to  statute  %6  6.  3.  c.6o.  s.  17.,  which  enacts^ 
that  a  bill  of  sale  ci  a  regbtered  ship,  which  does  not  truly 
and  accuratdiy  recite  the  certificate  of  registry  in  words  at 
length,  shall  be  utterly  null  and  void  to  all  intents  and 

ft)  Webber  r.Maddocl»>S^^»>^>*         (*)  Cole  tod  others.  Assignees   of 

Dc^le,  ?.  Parkin,  z»  £«ft,  471. 
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purpoiet.  *<  Tkis  bill  of  tale  tfa«rdbr€^  whtn  first  exeeoted, 
was  fivn  Ae  suitaiEe  in  the  racital  of  thecertMcateofre- 
giitryy  to  all  intents  and  porpoBes  null  and  void ;  it  took 
BO  efiect  whatever  from  its  first  deUverj  $  and  dbe  stamp 
impressed  iqmi  it  was  wholly  inoperative.  Thb  defect 
an)se  not  from  intention,  but  firom  mistake.  Tlie  instru^ 
ment,  as  first  ezecnted,  was  not  what  the  parties  meant  to 
eneeuCe;  and  it  was  not  in  the  staie^  in  whidi  it  was  at  first 
intended  to  be,  till  it  was  altered.  Thb  is  not  die  case  of 
substituting  a  new  and  seoond  contract^  in  the  place  of  m 
preceding  eflfectual  one,  upon  a  change  of  intention  in  the 
parties ;  but  merely  making  the  contract  what  it  was  ori- 
ginally intended  to  have  been ;  and  in  such  a  case^  where 
the  instrument  upon  its  first  execution  was  void  to  all  in- 
tents and  purposes,  where  its  insufficiency  arose  irom  a 
mere  mistake,  where  in  consequence  of  that  mistake  it  was 
not  in  the  state  in  which  it  was  intended  to  have  been  when 
it  was  so  executed,  and  where  upmi  its  second  execution  it 
is  only  put  into  that  state  which  was  originally  intendec^ 
we  think  it  is  not  going  beyond  the  fidr  spirit  of  the  stamp* 
laws  to  hold,  that  upon  such  Beeood  execution,  being  die 
first  which  was  efiectually  operative^  a  new  stamp  was  not 
requisite/'  So,  the  mistake  of  an  agent,  in  declaring  the 
interest  in  the  margin  ot  a  policy  to  be  on  a  sb^  fay  a 
wrong  nam^  may  be  rectified  by  inserting  the  true  namc^ 
without  a  fresh  stamp.  ( i) 

Where  an  Written  instrumcnU  have  been  ^admitted  in  evidence 
without  a  staoo^  in  certain  cases,  where  they  wece  peo* 
duoed  merdy  to  prove  somethn^  collateral,  and  not  lor 
tS^^  the  purpose  of  being  en&urced  between  the  parties^  and 
pupoiei.  where  it  was  not  material  to  confer,  whether  the  inatnt- 
Jtaenta  were  good  or  avaikaUe  in  kw.  In  the  case  of  Hoi* 
Iand<^.t.  V.  DQffin(a),  which  was  an  aeticsi  to  recover 
several  sums  of  money  fbrfiaitfd  by  insuring  tickets  m  the 

.    (i)  iUbiatan  t.  Tauray.  i  Maule         (»)  pMke*a  N.  P.  C  ST-  . 
a  Selw.   217.     SawtcU   w,  LoudM, 
5  Taunt  359. 
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lattery^  contrary  to  the  statate  22  0. 3.  c.  47.  s.13.,  Lord 
Kenyon  held,  thataninstmment,  parporting  to  be  a  policy 
of  insuranct,  might  be  given  in  evidence,  though  not 
stamped  as  a  policy;  for  such  a  contract  is  declared  by  the 
act  to  be  illegal  and  void,  and  could  not  have  been  intended 
by  the  legislature  as  an  object  of  taxation.  And  in  an 
action  of  debt  for  bribery  at  an  election  ( i ),  under  the  stat. 
2  0. 2.  a  24.  s.  7.,  Lord  Ellenborough  C.  J.  held,  diat  an 
unstamped  promissory  note,  payable  to  the  defendant,  which 
a  witness  said  he  had  given  for  the  re-payment  of  money 
received  by  him  as  a  voter  from  the  defendant  (one  of  the 
candidates),  might  be  admitted  as  evidence  of  the  transac- 
rion,  to  corroborate  the  testimony  of  the  witness.  80,  an 
unstamped  receipt  may  be  shewn  to  the  witness,  as  a  me- 
morandum, in  order  to  refresh  his  recollection  of  a  fact 
there  stated  (2).  So,  the  unstamped  part  of  an  agreement 
is  admissible^  on  the  part  of  the  plaintiff,  as  secondary  evi-* 
dence  of  the  agreement,  after  proof  of  notice  to  the  defend- 
ant to  produce  the  stamped  part,  which  is  in  his  posses* 
«on  (3) ;  and  there  can  be  no  difference  in  this  respect, 
whether  the  plaintiff  has  specially  declared  upon  the  agree- 
ment, or  merely  o£fers  it  as  evidence  in  the  course  <^  the 
cause.  So,  in  the  case  of  a  parish-settlement,  although 
a  general  hiring  cannot  be  presumed  from  the  mere  fiict  of 
service,  where  the  service  has  been  performed  under  written 
articles  of  agreement,  which  are  not  admissible  in  evidence 
for  the  want  of  a  proper  stamp,  yet,  where  the  questipn  is, 
whether  the  service  commenced  ^ifter  th^  expiration  of  the 
articles,  they  may  be  inspected  for  the  purpose  of  ascertain- 
ing, whether  they  would  apply  to  the  subsequent  service  (4). 
And,  up(Mi  the  same  principle,  it  should  seem,  in  an  action 
for  the  non-delivery  of  goods>  if  the  contract  is  proved  by 
parol  evidence,  and  it  should  appear  that  the  parties  made 
a  oontraot  on  unstamped  paper,  the  Court  may  inspect  the 

(i)  1)over  V.  Matitaer,  $  Esp.  N.  (3)  Oarnons  r.  Swift,  i  Taunt.  507. 

I\  C.  9».  W^lfcr  V.  Horsfalli  1  Caropb..5oi  • 

(a)  R^iQbert  v.  Cohou,  4Esp.  N.  P*  (4}  R*  v.  Pendleton*  ij  East,  449* 

C.  ar3.  Jacob  ▼.  Liodsay,  I  East, 4^*  455* 


See  ante,  p.  909.  384. 
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instrumenty  to  see  whether  it  applies  to  the  goodfl^  wfaidi 
are  the  subject  of  the  action ;  aiidj  if  they  are  not  included 
in  the  contract,  the  parol  evidence  would  be  pr(^>erly  ad- 
mitted ( I }.  So^  a  written  agreement  may  be  recovered  in  an 
action  of  trover,  though  unstamped  (2};  and,  in  such  an 
action,  it  will  not  be  necessary  to  give  notice  to  the  othor 
party  to  produce  the  agreement  (3).  So,  in  an  action  for 
money  lent,  where  the  plaintiff  proved,  that  he  had  advanced 
the  money  to  the  defendant,  who  gave  him  a  note  for  the 
amount  on  unstamped  pi^ier,  and  the  defence  was^  that  he 
had  been  induced  to  give  the  note  in  a  state  of  intoxica- 
tion, without  having  received  any  part  of  the  money.  Lord 
Ellenborough  C  J.  held,  that  the  note  might  be  ini^cted 
by  the  jury,  as  a  cotemporary  writing,  to  prove  or  diqirove 
the  fraud  imputed  to  the  pluntiff.  (4) 

A  paper,  purporting  to  be  a  bill  of  exchange  or  promis- 
sory note,  may  be  given  in  evidence,  thoi^gh  unstamped, 
to  support  an  indictment  for  forgery,  or  for  uttering  with  a 
knowledge  of  the  forgery  (5);  for,  **  the  stamp  acts  being 
revenue  laws,  and  not  intended  to  affect  the  crime  cf  forr 
gery,  cannot  alter  the  law  respecting  it ;  the  stamp  is  not, 
properly  speaking,  any  part  of  the  instrument,  but  merely 
a  mark  impressed  on  die  paper,  to  denote  the  payment  of 
a  duty,  and  is  collateral  to  the  instrument  itself:  and  as  to 
the  statute  enacting  (6),  **  that  no  promissory  note,  bill 
of  exchange,  &c.,  not  stamped,  as  dierein  directed,  shaU 
be  pleaded  or  given  in  evidence  in  any  court,  or  admitted 
in  any  court  to  be  good,  or  available  in  law  or  equity," 
the  legislature  thereby  meant  only  to  prevent  their  being 
given  in  evidence,  when  they  were  proceeded  upon,  to  re- 
cover the  value  of  the  money  thereby  secured.    It  is  cer- 

(x^  15  East,  455.  S.  C.    Lee*t  case,  1784^  x  Leadi  Cr. 

(a)  Scott  V.  loiMt,  4  Taiiiit.  865.  C.  393.  n,  (a).    Mortooli  cue,  1795, 

( 3 )  Ib^  and  see  ante,  p.  3  39.  %  East,  P.  C.  955.  Reculisa'case,  1796^ 

(4)  Oresory  ▼.  Fnser,  3  Campb.  a  Leach,  Cr.  C.  811.     Davies's  case, 
454-  1796,  a  East,  P.  C  956.    See  Whiw 

(5)  Hawkeswood*s    case,    Z783«f  well  v.  Dnsadakk  Pedie,  N.  P.  C*  z6». 
X  Letch.  Cr.  C.  %9%. ,  a  Eesr,  P.  C.  95^         (6)  St.  3X  0. 3.  c  sj.  g.  19. 

tain 
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toia  tliiit  no  holder  of  such  an  instrument  as  the  present 
could,  if  it  had  been  genuine,  have  founded  an  action  upon 
it,  and  given  it  in  evidence  as  a  promissory  note ;  but  it  is 
equally  certain,  that  it  might  have  been  given  in  evidence 
on  other  occasions,  as,  for  instance,  if  a  person  negotiating 
it  were  to  be  sued  for  the  penalty  inflicted  upon  the  of-. 
fence  of  negotiating  such  an  instrument  unstamped,  there 
is  no  doubt,  but  that  it  might  bo  given  in  evidence ;  and 
this  instance  shews  most  clearly,  that  it  was  properly  re- 
eeived  in  evidence  on  the  trial  of  this  indictment,  not- 
witbsifonding  the  seeming  prohibitory  words  in  the  star^ 
tute8/'(i) 

In  the  case  of  The  King  v.  PooJey  (a),  the  prisoner  was 
indicted  under  the  statute  7  G«  3.  c.  50;  s.  i.,  which 
makes  it'  a  capital  felony  for  any  person,  employed  in  re- 
ceiving lettei*s,  to  secrete  any  letter  containing  a  bank- 
note, or  any  warrant  or  draft,  &c.  for  the  payment  of 
money.  It  appeared  at  the  trial,  that  the  draft  contained 
in  the  letter,  which  the  prisoner  had  secreted,  was  drawn 
above  ten  miles  from  the  banking-house;  the  prisoner's 
counsel  then  objected,  that,  as  the  draft  was  on  luistamped 
paper,  it  was  not  a  valid  order  for  the  payment  of  money, 
and  therefore  not  within  the  statute,  on  which  the  prisoner 
was  indicted ;  and  they  founded  this  objection  on  the  sta^ 
tute  31  G.  3.  c.  25.,  the  fourth  section  of  which  exempts 
from  stamps  only  such  orders  for  the  payment  of  money 
as  are  drawn  on  a  banker  residing  within  ten  miles  of  the 
place  where  the  order  is  made,  and  the  nineteenth  section 
yirovides,  that  no  bill,  note,  draft,  &c.  shfJl  be  pleaded  or 
gives  in  evidence  in  any  court,  or  admitted  in  any  court 
to  be  good,  use&l,  or  available  in  law  or  equity,  unless 
tbe^  are  written  on  paper  duly  stamped.  This  point  was 
Maanrad  M  thie  trial,  a^  the  case  was  afterwards  ai^gued 
l^fore  the  Judges  in  the  Exckeqoer-Chamber ;  when  the 

(i)  By  Grow  J.   in  dcltwring  rhe         (2)  3Bo$.fc  PidL  311. 
opinion  of  the  judges  in  Rcculins*  case, 
a  Leach,  Cr.  C.  8x3. 

J)  d  ol^ec-* 
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otgection  taken  on  the  part  of  the  prisoner  was,  first»  that 
which  has  been  stated,  namely,  that  the  draft  in  question 
was  not  a  draft  for  the  payment  of  money,  within  the 
meaning  of  the  stat.  7  G.  3.  c.  50.  s.  i.;  and,  secondly, 
that  the  indictment,  which  averred,  that  the  draft  was  in 
force  at  the  time  of  the  secreting,  had  not  been  proved, 
as  from  the  want  of  a  stamp  the  draft  had  never  been 
available.  The  opinion  of  the  Judges  was  not  publicly 
declared :  but  the  prisoner  received  a  pardon  for  the  of* 
fence  charged  in  the  indictment;  and  he  was  afterwards 
tried (i)  on  the  second  section  of  the  same  act,  which 
makes  it  a  capital  offence  for  any  person  to  rob  any  mail 
of  a  letter  or  packet,  or  to  steal  or  take  any  letter  from 
any  mail,  or  from  any  place  for  the  receipt  of  letters,  &c. 
It  was  objected  at  the  second  trial,  that  the  draft,  be^ 
fore  mentioned,  being  on  unstamped  paper  could  not  be 
received  in  evidence  as  a  medium  to  shew  that  the  prisoner 
had  stolen  the  letter :  but  the  Court  over-ruled  the  objec- 
tion, being  of  (pinion,  **  that  the  draft,  though  unstamped, 
might  be  admitted  in  evidence  for  collateral  purposes, 
though  not  t6r  the  purpose  of  recovering  the  money  men- 
tioned in  it,  and  the  evidence  was  accordingly  received." 
Here  the  paper  was  not  offered  in  evidence  as  it  was  on 
the  former  trial,  as  a  draft  for  the  payment  of  money,  but 
merely  as  a  paper  contained  in  the  letter,  and  the  &ct  of 
the  prisoner  haying  this  pi^r  in  his  possession,  was  evi- 
dence against  him  of  his  having  stolen  the  letter,  in  which 
it  was  contained. 

An  objection,  similar  to  that  which  was  taken  on  the 
former  trial  in  the  last  case,  wad  again  made  in  the  case  of 
The  King  v.  Gill8cm(2).  The  indictment  was  for  Mo^ 
niously  setting  fire  to  a  certain  house  with  mtent  to  defmid 
an  insurance  company ;  at  the  trial,  a  policy  of  insoraBce 
wa^  given  in  evidence  on  the  part  of  the  prosecutioi^  by 

(x)  3Bot.«  Pulh3i5.    And  this         (2)  iTiunt.ar* 
paurt  of  the  cue  is  reported  b  i  East^ 
PI.  Cr.»  addendsi  zvil 

:   .  10     •  which 
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-which  the  prisoner's  go^ds,  in. a  house  there  desctib^ 
were  insured  against  fire,  and  iqpon  this  policy  a  memoran- 
dum was  indorsed,  stating  that  the  goods  insured  had 
been  removed  from  the  house  described  in  the  policy  to 
^another  house  mentioned  in  the  memorandum,  in  which 
last^mentioned  house  the  prisoner  was  charged  with  having 
committed  the  felony ;  the  policy  was  properly  stamped, 
ibut  the  memorandum  had  no  stamp ;  and  the  objiection 
taken  for  the  prisoner  was,  that  in  support  of.  the  charge  it 
•was  essentially  necessary  to  shew,  that  there  subsiste<|  a 
'legally  effective  eontract,  and  that,  by  the  express  provision 
of  the  stamp^acts,  the  memorandum  in  question  not  being 
'stamped  could  not  be  given  in  evidence,  or  be  good  or 
available  in  any  manner  whatever ;  and  a  distinction  was 
drawn  between  this  case  and  the  above-mentioned,  where 
an  unstamped  forged  instrument  was  admitted  in  evidence 
against  the  party  charged  with  having  forged  it^  or  with 
uttering  it  knowing  it  to  be  forged.  The  point  was  re- 
served for  the  opinion  of  the  Judges,  and  argued  in  the 
'.Exchequer-Chamber ;  and  judgment  was  afterwards  given 
at  the  Old  Bailey,  that  the  prisoner  should  be  discharged* . 

• 

•  If  an  instrument,  which  ought  to  be  stamped,  is  proved 
.to  have  been  lost,  parol  evidence  of  ifs  contents  may  be  ad- 
.mitted,  without  proof  of  the  stamp  being  regular ;  it  may 
h^  presumed  under  the  circumstances  of  the  case,  that  the 
instniment  was  duly  stamped,  where  the  contrary  is  not 
■shewn  ( i ).  In  the  latest  case  upon  this  point,  on  a  question 
of  setdement  between  two  parishes  (2),  it  appeared  that  an 
indenture  of  i^pprenticeship,  which  had  been  regularly  eX'- 
.eeiited  thirty  years  before,  was  delivered  to  the  apprentice 
at  the  end  of  the  term,  and  lost;  that. a  premium  was 
paid  with  the  apprentice;  and  further,  that  the  parish  in 
which  he  had  served  under  the  indenture,  had  for  many 
years  treated  him  as  one  of  their  parishioners;  on  the  other 

(0  R.  ▼.  East  Knoyle,  Burr.  Stt.         (»)  R.  v.  LongBuckbf)  7£ait,45. 
Case,  151.    I  Bott.  547*  S.C.    R.v. 
Badby,  i  Bott.  549  ,  S.  P. 

D  d  a  «ide 
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side  it  Wis  proved  by  the  depa^  r^ter  and  coraptraller  of 
tiie  appreatiee  dvtiet,  thst  it  did  not  appear  that  such  an 
indenture  had  been  stamped  with  the  premium  stamps  or 
€nroI]ed,  from  the  time  of  the  date  to  the  time  of  the  trial 
df  the  appeal ;   but  the  Court  of  Kingf s  Bench  were  of 
opiirion,  that  the  Court  below  were  right  in  presuming 
that  the  indenture  had  been  properly  stamped.    ^'  Tbe 
question  before  the  Justices,''  said  Lord  EUenboroogh, 
^  was,  whether  the  presumption^  that  all  was  rightly  d<me 
after  the  lapse  of  so  many  years,  was  sufficiendy  rdi>ntted 
by  the  negative  evidence  of  the  ofiioer ;  they  thought  no^ 
and  we  cannot  say,  that  they  have  done  wrong;  for  the 
presumption  of  law  is  to  be  iavoutfed,  and  against  the 
negative  evidence  they  may  have  set  the  possibility  of  an 
in  the  returns  made  to  the  office." 


If  an  action  cannot  be  brought  upon  an  agreement^  until 
It  is  stamped,  it  must  be  stamped  before  the  commenosment 
of  the  act]<m :  but  if  it  is  an  agreement,  wfaidi  mi^  be 
stamped  on  the  paym^it  of  a  penalty,  then  it  may  be 
stamped  during  tbe  action  (i).  In  some  cases  the  legis- 
lature has  declared,  that  the  paper  cannot  be  stanqied  after 
It  has  been  written,  as  in  stat  35  G.  3*  c  63.  s.  14.  oon- 
eeming  sea-insuratices  (2}.  In  other  cases  it  is  dedarec^ 
that  a  penal^  shall  be  incurred  by  writing  on  nastemped 
paper;  and  that  the  instniment  is  not  availaJble  in  evidenee^ 
until  the  duty  and  penally  are  first  paid;  and  a  recent  for 
Ihem  produced,  and  until  the  instrument  is  marked  with  a 
proper  stamp  (3).  Here  die  defect  may  be  cured  by 
having  a  proper  stamp  aftxe^  which  nuy  be  done  bjr 
paying  the  duty,  together  with  tbe  penalty  for  hot  having 
the  instrument  stamped  witlnn  the.  time  limited (4}.  la 
^her  cases  the  legislature  only  impose  a  peaal^  for  not 
having  the  instrument  duly  stamped ;  and  an  theses  though 

(i)  9  Vef .  jun.  %$%*     11  V«8.  jun.  i  a  Ann.  tt. ».  e.  9.  s.  95.    Sc  37  G.  3. 

59  f*  C.136.  S.4. 

(»)  Roderick  v.  Horil,  3  Cainpb.103.         (4)  k.  v.  Bishop  of  Chester,  i  Sim. 

(3)  St.  J  a  6  W.a  M.  c.  ar.  s.  ix.  634. 

tbe 
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the  party  would  be  liable  to  a  penalty,  yet  the  paper  may 
be  given  in  evidence,  though  unstamped  (i).  It  has  been 
before  nientJoned(2),  that  the  defendant  after  paying  money 
into  court,  in  an  action  <hi  a  biQ  cS  exchange,  cannot  ah- 
ject  to  the  sufficioicy  of  the  stamp.  The  payment  of 
money  admits  the  validity  of  the  instrument. 

Tij  the  Stat.  48  0.3.  c  149.(3),  which  regulates  the  Acree- 
prMent  sUmp  duties,  every  agreement,  minute  or  memo-  »""• 
randum  of  agreement,  (not  particularly  exempted,)  that  is 
made  in  England  under-hand  only,  or  made  in  Scotland 
without  any  clause  of  registration,  is  iiaUe  to  a  stamp  in 
proflortion  to  the  number  of  words  contained,  'o^ien  the 
subject-matter  is  of  the  vcUue  qf2oh  or  upward^  whether  the 
same  shall  be  only  evidence  of  a  contract,  or  obligatory  upon 
the  parties  from  its  being  a  written  instrument 

An  agreement  is  to  be  stamped  in  proportion  to  the 
number  of  words,  which  it  contains,  not  according  to  the 
number  of  items  agreed  upon.  But  if  the  parties  add 
another  item  to  an  agreement,  which  is  already  complete 
and  has  been  executed  between  them,  nii  additional  stamp 
ought  to  he  annexed,  to  make  such  new  item  available. 
4s,  if  Vm0  persons  lay  a  wager,  and  write  it  down  in  the 
form  of  an  agreement,  which  is  stamped,  and  afterwards  by 
another  agreement,  indorsed  on  the  first^  they  consent  that 
the  bet  shall  be  doubled;  here  there  ought  to  be  two 
agreement-stamps,  or  the  party  cannot  recover  on  the  last 
bet  (4).  A  written  adcnowledgment  of  the  payment  of 
money,  stamped  as  a  receipt,  is  evidence  of  the  ftct  of  pay- 
ment, although  there  may  be  other  writing  on  the  same 
paper  amounting  to  an  agreement,  provided  this  does 
not  in  ttiy  manner  controul  or  qudUfy  the  former  part  (5) 

(i)  R.  ▼.  Pearce,  Peake  N.  P.  C.  75>         (4)  Robnon  v.  Hall,  Petke,  N.  P.  C. 

\%)  Iar«»l  v.Benjaniu,  3  Campb.  40.  txj*  Lord  Kcnyon  was  of  opinion,  that 

Ant^t  P*  X43*  ^^  plaintiff  sii^c  recover  cd  the  •ri- 

(3)  See  also  St.  23  G.  3.  c  58.  •  5.  gimal  bee.    But  the  pliinltf'  was  non* 

SC35O.3.  C3a  i.x.6.    St.  370.3.  auiwl  on  ADtther  point, 
c.  90. 1.  X.  6.  C5)  <9cey.v.3mitb|  x  Campb.  387. 

D  d  3  A  cog* 
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A  cognovit  being  a  mere  acknowledgment  of  an  account 
without  any  mutuality,  does  not  require  a  stamp.  But  if 
there  be  any  thing  of  agreement  beyond  the  mere  authority 
to  enter  a  cognovit,  then  a  stamp  becomes  necessary. 
Thus,  where  the  defendant  gave  a  cognovit  to  tlie  plaintiff 
on  unstamped  paper,  by  which  he  agreed  to  confess,  that  the. 
plaintiff  had  sustained  a -damage  in  the  action  to  the 
amount  of  30I.,  on  which  no  judgment  was  to  be  entered, 
unless  the  defendant  made  default  in  payment  of  the  sum 
of  5L  by  instalments,  together  with  costs  to  be  taxed,  the 
Court  held,  that,  in  consequence  of  the  terms  which  had 
been  added,  the  paper  in  question  amounted  to  an  i^ree- 
ment;  but  that  it  was  an  agreement  for  less  than  20I.,  and 
therefore  not  liable  to  a  stamp,  (i) 

The  following  particulars  are  exempted  from  stamp- 
duties  imposed  on  agreements.  (2} 

1.  Any  label  or  memorandum  containing  the  heads  of 
insurances  to  be  made  by  the  Royal  £jccbange  Assurance 
and  London  Assurance. 

2.  Memorandum  or  agreement  for  granting  a  lease  or 
tack,  at  rack-rent,  of  any  land  or  tenement,  under  the  yearly 
rent  of  5L 

Whether  a  particular  agreement  is  to  be  considered  as  a 
lease,  (in  which  case  it  will  require  a  lease-stamp,)  or  merely 
as  an  agreement  for  a  lease,  must  depend  entirely  on  the 
intention  of  the  parties,  as  it  is  to  be  collected  from  the 
whole  of  the  instrument.  If  the  words  are  that  the  one 
party  dx>es  thereby  demise,  &c,  w  that  the  other  par^ 
shaU  have,  &c,  and  no  other  words  appear  to  qualify  the 
expression,  they  are  to  be  construed  as  a  lease  (3).    And 

.  (1)  Ames  V.  Hill,  a  Bos.  &  Pull.  i50i         (3)  Dnkt  v.Maodsv,  Cro.  Car. 007. 
Reardon  v.  Swahy,  4  £ait»  188.  S.  P.         Maldon't  caw,  Cro.  lil.  33.    5  T.  R. 


(a)  St.  48G.3.  C.X49.     Sm  alao     167, 
St.  ft3  G.z^  &58.  •.3.  St. 35 0.3.  C.3011 
c.  z.  6.    St.  37  G. 3.  c, 90.  S.1. 6. 
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where  the  instrument  appears  to  have  been  intended  to 
transfer  a  present  interest,  or  where  it  contains  words  of 
present  demise  without  any  thing  to  shew  that  the  parties^ 
had  in  contemplation  a  mere  executory  contract,  the  in- 
strument will  be  considered  as  an  actual  lease,  notwith* 
standing  there  may  be  a  stipulation  fo^  executing  a  subse- 
quent lease  under  seal  ( i ).  If  indeed  the  words  do  not  import 
immediate  possession,  (as  where  it  is  agreed  that  the  party 
fhcM  have  and  enjoy  the  land,  See.)  such  a  stipulation 
would  warrant  the  conclusion,  that  the  instrument  was  in- 
tended, not  as  of  itself  a  perfect  lease,  but  as  an  agreementf 
for  a  lease.  (2) 

.  3*  Memoraadom  or '  agreement  for  the  hire  of  any  le- 
bonrer,  artifioev,  manufacturer,  or  menial  servant.         > 

Aa  agreement  for  the  assignment  of  an  apprentice  from 
one  master  to  another  is  not  within  the  meaning  of  thitf 
clause;  the  term  <^  hiring^'  not  being  i^licable  to  an 
.apprentiee,.(3) 

r 

4»  Memorandum,  letter,  or  agreement  made  for  or  re^ 
lating  to  the  sale  of  any  goods,  wares,  or  merchandize. 

Upon  this  clause  it  has  been  determined,  that  an  agree*- 
ment  by  the  defendant  to  take  a  share  of  some  goods, 
which.  Iwd  been  bought  by  the  plaintiff  on  their  joint  ac» 
count,  and  to  pay  for  them  at  a  certain  time^  is  an  agree- 
ment, refo/ff^/^  the  sole  p  oods,  and  therefore  exempted 
from  a  stamped  duty  (4) ;  so  also  is  an  agreement  by  a 
broker  to  indemnify  his  principal,  for  whom  he  bought 
good3,.from  any  loss  on  a  re-sale (5);  or  a  guarantie  for 

(x)  Hazrins!toii r.U'i^,  Cro. El.  486.  •   (a)  Doe dem.  Jackson  v.  Ashbunier, 

T&dale  v.  Sir  W.  Essex,  Hcb,  34 .  Bex*  5 1\  R.  1 63.    And  see  Coore  v.  Cbre, 

ter  V.  Brown,  %  Black.  973.     Birry  v.  a  T.  R.  739. 

If usent,  cited,  5  T.  R.  165, 7.  Pook  v.  (3)  R.  v.  St.  Paul't,  Bbdfocd,  6  T.  R. 

Sentley, '%  Campb.  2^6,  la  East,  168.  453«  . 

S.  C.  Tempest  r.Rawliog,  1^  East,  18.         (4;  Venning  v.  Leckie,  13  East,  7. 

(5)  Curry  v.  Edt nsor,  3  T.  R.  524. 

.         D  d  4  tht 
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the  payment  of  good%  which  a  third  person  was  about 
to  purchase  to  a  certain  ainount(i);  or  a  receipt  for  the 
price  of  a  horse  containing  a  warranty  of  soundness.  (2) 

An  agreement  for  the  making  of  goods  is  a  mere  odb- 
cutory  ccmtract  for  work  to  be  done,  not  for  the  sale  of 
goods;  consequently  it  is  not  within  the  exemption (3)* 
But  a  written  memorandum,  ordering  goods  to  be  made^ 
but  not  proving  the  contract  between  the  parties^  may 
be  admitted  in  evidence  without  a  stamp,  as  it  is  not  an 
agreement  (4) 

An  agreement  for  the  sale  of  crops  growing  on  certain 
lapdsy  to  be  ddiyered  afterwards,  has  been  determined  to 
be  an  agreement  finr  an  interest  in  hmd,  and  is  therefare 
not  exempted  as  a  sale  for  goods (g).  '^  The  subject- 
matter  of  the  agreement,''  said  Mr.  Jwtioe  Heath,  in  the 
case  of  Waddington  r.  Bristow(5),  «  must  be  taken  widi 
fefereiioe  to  the  time  at  which  the  contract  wats  made. 
Now  at  that  time  the  crops  did  not  exist  ih  the  staSe  of 
goods.**  And  Mr.  Justice  Chambre  said,  <<  Though  I 
admit  that  a  contract  for  the  sale  of  so  mnay  hops  as 
twenty*cwo  acres  might  produce^  to  be  ddivered  at  a  dis- 
tant day,  might  fiill  within  the  exemption  of  the  act,  not- 
withstanding the  hops  were  not  in  the  state  of  foods  at 
the  time  of  the  contract  made^  yet  I  cannot  tlmk  the  pre« 
sent  agreement  within  the  exemption,  since  it  gives  an 
interest  to  the  vendee  in  the  produce  of  the  vendor^  bond." 
But  where  the  owner  of  a  dose,  cropped  with  potMws, 
agreed  to  sell  them  at  a  certain  rate,  and  the  purchaser 
was  to  take  them  up  immediately,  the  court  of  Kfaig'a 
Bench  hdd,  that  this  agreement  was  not  for  any  iaseMSt 

(t)   Wim'ngtoii  T.FuAor,  SEatt,         (4)  Tngram  ▼.  Lta,  »C4inpli.5M* 

*V;>  Qu.-         ^.             «       .  b^  WnddiDgton  V.  Briitow,  %  Bos. 

(»)  Sktine  V.  Elmore,  %  Citnpb.  407.  &  |>ull.  453.     Crosby  v.  Wadiworih, 

•i^^    -TS**  ''•  ^^  L  Oiborne,  I  Stra.  6  East.  6o».     Emmenoo  v.  H«ii*, 

506.,  7  T.  R.  17.      Buxton  v.  BedalL  %  Taunt.  3S. 
3  East,  30$.                                   ^ 

in 
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in  tbe  land(i);  and  the  distinction,  taken  between  this 
and  the  two  cases  just  mentioned,  was,  that  there  the  con- 
tracts were  for  the  growing  crops  of  hops  and  grass,  (and 
therefore  the  purchasers  of  the  crops  had  an  immediate 
interest  in  the  land,  while  the  crops  were  growing  to  ma- 
turity,) but  here  the  land  was  to  be  considered  as  a  mere 
warehouse  for  the  potatoes,  till  the  purchasers  could  re- 
move them,  which  was  to  be  done  imidedisttely*  So, 
where  the  agreement  was  to  sell  all  the  potatoes  growing 
on  a  certain  piece  of  land  of  the  defendant,  and  tbe  plaih- 
tiff  to  dig  them  up  and  carry  them  away^  the  Court  heU^ 
that  the  contract  was  confined  to  the  sale  of  the  potatoes^ 
as  mere  chattel^  and  that  nothing  else  was  in  the  oHi- 
templation  of  the  parties..  (2) 

5*  Memorandum  or  agreement  made  between  the  master 
and  mariners  of  any  ship  or  vessel,  for  wages,  on  any 
voyage  coastwise  from  port  to  port  in  Great  Britain* 

6.  Letters  containing,  any  agreement  (not  before  ex- 
empted) in  respect  of  any  merchandize,  or  evidence  of  such 
an  agreement,  which  shall  pass  by  the  post,  between  mer- 
chants and  other  persons  carrying  on  trade  or  commerce  in 
Great  Britain,  and  residing  and  actually  being  at  the  time 
iX  sending  such  letters  at  the  distance  of  j;o  miles  from 
each  other.  (3) 

A  letter  written  by  one,  who  managed  another  pet^cftf% 
trade,  to  a  creditor,  promising  to  pay  a  debt  which  arose 
in  the  reguter  course,  has  been  hetA  €0  come  "tdfldn  the 
lefter  and  spirit  of  this  ex^pitioh.  (4) 

'( a)  t^'arwidc  V,  'Briict,  %  Maote  k        (4)  'Ml^BleiisiiB  v.^nto,  5  T.lt  z:r6. 
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CHAP.  X. 

Of  the  Admissibility  of  Parol  Evidence  to  explain^  ^ocuy^  or 

discharge  Written  Instruments. 

'T^HE  order,  in  which  it  is  proposed  to  treat  of  this  in- 
tricate and  extensive  subject,  is.  First  to  consider  in 
what  cases  parol  evidence  is  admissible  to  explain  am- 
biguities in  written  instruments;  Secondly,  whether  pa- 
lol  evidence  is  admissible  to  add  to,  vary,  or  discharge 
written  instruments;  and,  lliirdly,  to  consider  the  rule 
of  evidence  on  this  subject,  established  in  courts  of  equity. 


Sect.  I. 
Of  the  Admissibility  of  Parol  Evidence  to  explain  Ambiguities. 

There  are  two  sorts  of  ambiguities  of  words,  says  Lord 
Bacon  (i);  the  one  is  called  ambiguitas  latensy  the  other 
ambiguitas  patens.  The  first  occurs,  where  the  deed  or 
instrument  is  sufficiently  certain  and  free  from  ambigui^, 
but  the  ambiguity  is  produced  by  evidence  of  something 
extrinsic,  of  some  collateral  matter  out  of  the  instrument; 
the  latter  kind  is  such  as  appears  on  the  face  of  the  instru- 
ment itself. 


Litenttm*  ,  In  the  first  case^  the  ambiguity,  which  is  raised  by  ex- 
^^^^  trinsic  evidence,  may  be  explained  in  the  same  manner. 
Thus,  if  a  person  grant  his  manor  of  S.  to  one  and  his 
heirsy  so  iar  there  appears  to  be  no  ambiguity;  bat  if  it 
diould  be  proved,  that  the  grantor  has  the  manors  both  of 
South  S.  and  North  S.,  this  ambiguity  is  matter  in  fitct, 
and  parol  evidence  may  be  admitted  to  shew,  whidi  of  the 
two  manors  llie  party  intended  to  convey  (2).     So,  it  was 

(1)  B4C.  Elenk,  rule  23*  (%)  Boct  Elsm.,  tb. 

resolved 
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resolved  in  Lord  CbeyBey 's  case  ( i ),  if  a  person  has  two 
sons  both  baptized  by  the  name  of  John,  and  conceiving, 
that  the  elder  who  had  been  long  absent  is  dead,  devises . 
his  land  by  his  will  in  writing  to  his  son  generally,  and  in  '- 
tmth  the  elder  is  living,  in  this  case  the  younger  son  may ' 
in  pleading  or  in  evidence  allege  the  devise  to  him,  and  if' 
it  is  denied  he  may  produce,  witnesses  to  prove  his  father's 
intent,  that  he  thought  the  other  was  dead;  or,  that  at- 
the  time  of  making  his  will,  he  named  his  son  John  the- 
younger,  and  the  writer  left  out  the  addition*  .  No  incon- 
venience^ adds  Lord.  Coke,  can  arise,  if  an  averment  be' 
taken  in  such  a  case;  for  he  who  sees  the  will,  by  which 
land  is  so  devised,  cannot  be  deceived  by  any  secret  aver* 
ment;  when  he  sees  the  devise  to  the  testator's  son  Johii 
generally,  he  ought  at  his  peril  to  inquire  which  John  the- 
testator  intended,  which  may  easily  be  known  by  him,  who 
wrote  the  will,  and  by  others  who  were  privy  to  the  intent; 
and,  if  no  direct  proof  can  be  made  of  his  intent,  there  the 
devise  is  void  for  its  uncertainty. 

When  a  devise  in  a  will. is  to  a  person,  designated  by  a 
christian  and  surname  without  any  other  description,  and' 
no  such  person  appears  to  claim  the  legacy  or  to  have  been' 
known  by  the  testator,  parol  evidence  may  be  admitted  to 
shew,  that  both  the  names  have  been  mistaken  by  the  per- 
son,  who  took  the  inatmctkms  for  the. will;  as,  in  the 
case  of  Beaumont  v.  Fell  (2),  where  a  l^gaqr  was  bequeathed- 
to.  Catharine  Eamley,  and  the  name  of  the  person  who 
olaimed  the  legacy   was  Gertrude  Yardl^,    the  Court 
established  the  claims  observing  how  very  material  it  was,^ 
that  no  such  person  as  Catharine  I^amley  claimed  undet^ 
the  ^11.     Here,  there  was  no  ambiguity  on  the  face  of  the 
wiU,  but  the  latent  ambiguity  was  intxoduced  by  extrinsic- 

(i) '  5  lUp.  68.  b^  Sm  abp  Altham^t  set  v.  Sweet,  AmbL  X75«  Bnd win  n 
case,  8  Rep.  155.  Hob.  3a.  Jones  v.  Harpur,  Anibl.  3^4.  Panons  ▼.  Par- 
Newman,  I  Blackst.  60.  Harris  v.  Bp.  cons,  x  Ves.  jun.  a66.  3  Ves.  jun.  3as. 
of  Lincoln,  a  P.  Wmi.  136.  Smith  v.  Coney,  6  Ves,  jun.  4a.     Doe 


I'.: 


{i)  a  P., Wns.  1401  See  also  Dow^     den.  Cook  r.  ihuftitf  7  East,  303, 

evidence^ 
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evidence^  and  the  same  kind  of  evidence  also  shewed,  tbat 
there  was  a  penon  of  the  name  of  Gertrude  whom  the  lea- 
tator  called  Oatty,  which  name  the  person  who  drew  the 
will  mbtookfor  Ka^;  in  this  case,  therefore,  as  parol  evi- 
dttice  was  admitted  to  shew  the  latent  ambigBi^,  paiol 
evidence  was  also  admitted  to  explain  it.    So,  where  the 
testator  bequeathed  his  stock  in  a  particular  fund,  and  it 
i^ipeared,  that  be  had  not  at  the  time  of  making  his  wili  or 
afterwards  any  stock  in  that  fund,  having  sold  out  some 
tiaoe  before  and  pvrohased  into  anodier  fund,  evklenoe  was 
admitted  to  shew  whence  the  aaisiake  arose^  and  the  i^gacj 
was  satisfied  out  of  the  new  fold,  into  which  the  testator 
had  purahased  (i )•     So,  where  the  devise  was  ^  of  ai/  Qiy 
fiurm  and  landa  called  Trogacs*&rm,  now  in  the  occupatiim 
cfA.  C^^  the  court  of  King's  Bench  ware  clearly  of  i^Mog, 
that  two  ckises  in  the  cceypaikm  <f  L.  itf.,  but  torwimg  a 
part  of  TrogocS'fium,  would  pass  ander  the  devise;  and 
that  a  written  notice  irom  the  tostat<Mr  to  L.  M.  had  been 
properly  admitted  in  evidence^  to  shew  that  he  considered 
them  as  parcel  of  his  farm  called  Trogues-larm  (z).     Here- 
the  devise  was  sufficiently  comprehensive  to  incJnde  the 
whole  of  the  landsi  and  oi^t  not  to  be  aarxwwed  by  te 
defective  descriptioB  of  the  oooapalion. 


la  ihe  iitfanowij  which  hasw  kaeKJust  mentioned,  itiaio 
be  observed,  that,  .«nleaB  tfaejendelMe  had  been  adasittai» 
Ike  wiU 'oonld  net  have  tafacn 'effect  In  tfaeirstcase^  ao 
person  was  to  be  isoiHi  oonnpnHliiq;  wath  the  desoriptioa 
in  tiie  deiuse;  in  dbe  secMid,  4be  icstatar  had  sm>  pfiopev^ 
in  the  funds,  out  of  whidh  he  a^BBinteithedegaDy  to  be 
paid;  andin^hethisd*  iftdiadfiaesintqanliosi  worenotto 
be  tlialaded4ft  part  «f  ihe  devised  ^m^  tte  urtord  «"  idl" 
ki  the  devise  woold  vat  be  wrtjsftafl.  iAaid  Ae^qaeatinn  «b 
the  admissibility  of  parol  evidence,  in  such  cases,  will  de- 
pend prindpaiiy  upon  'diis,  namely^  tAeilier  the  evidence 


ft)  SeliroDd  t.  Mittttwj,  jlT^s.  Juti.         {%)  QooStkb  tfen.  Rjdtef  v.  Sou* 
y^»  then,  X  Miule  k  6elw.  199. 
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is  necessary  to  give  ao  effective  operation  to  the  devise^  or 
whether,  without  that  evidence,  there  appears  to  be  suffi- 
cient to  satbfy  the  terms  of  the  devise  and  the  intention  €£ 
the  testator  as  expressed  on  the  &ce  of  the  will.  If  the 
testator  has  left  property  w^ch  corresponds  with  the  de**. 
scription  ta  the  will,  extrinsic  evidence  is  not  admissible  to 
shew,  that  he  intended  to  include  other  property  not  within 
that  description  ( i ).  In  the  case  of  Wlutbread  v.  May  (2)^ 
where  the  testator,  having  devised  all  his  estates  in  trust  for 
his  son  for  life  with  remainder  over  in  strict  settlement,  &C.9 
by  a  codicil  afterwards  revoked  his  will  <*  so  far  as  it  r^ 
lated  to  his  eUaie  at  LushiU,  in  the  county  of  Wilts,  and 
Hmme  and  Buckland,  in  the  coun^r  of  Kent,  which  he 
devised  to  his  son  in  fee^"  it  appeared,  that  at  the  time  of  the 
devise  the  testator  had  lands  in  the  parish  oiHeame  and  in 
several  other  parishes,  all  which  he  had  purchased  by  oae 
contract  from  one  pc^'son;  evidence  was  then  offered  to 
shew  that  the  testator,  by  the  descrqition  of  his  <<  esiaie  at 
Heai^^  meant  to  designate  and  include  not  only  the 
lands  in  that  parish,  but  also  all  the  other  lands  which  he 
had  purchased  at  the  same  time.  This  evidence  was  rec^ved 
at  the  trial,  subject  to  the  opinion  (^  the  Ckmrt  above;  a^ 
the  Couort  of  Common  Pleas  were  afterwards  equally  divided 
in  opinion  on  the  question  of  |ts  admjssibiliQF*  In  a  much 
later  case  (3),  however,  which  was  very  simUar  to  the  la^ 
the  Ck>urt  of  Common  Pleas  adjudged  such  evidence  to  be 
inadmissible.  The^juestieai  there  was,  whether  on  a  devise 
of  the  testator's  ^  estate  rf  4dUon^^  parol  evidence  could 
be  a^'p^tt*^  to  shew,  that  the  testator  intended  by  t^at  de* 
scription  to  devise  aH  his  maternal  estate,  which  ^ooniisWd 
of  two  manors  in  the  piprish  of  Ashton  and  another  nyaaor 


(i)    Doe  detn.    Brown  y.  Qrown, 

xz  Em, 441*    3  Taaiit.z49* 

(ft)  aBoi.&PuU.j93. 

(3)  Doe  dem.  Sir  A.  ChiAester  v. 
Osonim,  J  Tatinc  147*  A  ipmion  for 
a  new  trial  was  m«de  in  MiA.  term 
1814,  in  the  case  of  Doe  on  the  demise 
of  Browa  v.  O/een,  (which  w»  cried  hj 
Mr.  luftioe  Dalbs  at  QiaiicefttK,)  00 


the  ground  of  the  rejection  of  evidence. 
The  deMM  was  of  ibe  testator's  *^  tffa§t 
Mt  CpfiuJm"  tnd  ^Tideace  was  offer#dp 
to  thew,  th9t  the  testator  intended  to 
dfiyite  iothcr  jiEemiset  beadot.  chose  4I 
CosMm,  M'hidi  wns  refused.  And  the 
Court  of  King's  Bench  were  of  opinion* 
that  the  evidence  had  been  properly 
rejected,  and  refused  to  franc  a  rule. 


m 
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in  the  adjoining  parish ;  the  Coatt  of  Common  Pleas,  nStec 
hearing  two  arguments,  determined  against  its  admissibility. 
The  Chief  Justice^  Sir  James  Mansfield,  in  delivering  the 
judgment  of  the  Court,  after  premising  that  he  had  felt 
considerable  doubts  on  the  sul^yect  in  consequence  of  the 
case  of  Whitbread  v.  May,  in  which  case  the  Court  was 
equally  divided  on  the  admissibility  of  parol  evidence,  ad- 
verted to  the  case  of  Beaumont  v*  Pell  ( i ),  and  to  the  simi- 
lar case  of  Dowset  v.  Sweet  (2),  and  observed  on  these 
casesy  that  although  it  was  not  expressly  stated  to  have  been 
necessary  to  receive  the  evidence  in  order  to  give  efifect  to 
the  will,  yet  that  ground  of  determination  might  be  in- 
ferred* '*  It  will  be  found,'*  said  the  Chief  Justice,  ^'  that 
the  will  would  have  had  no  operation  unless  the  evidence 
had  been  received.  But,  in  the  case  now  before  the  Court, 
the  will  has  an  effeclive  operation  without  the  evidence 
proposed;  every  thing  wiU  pass  under  it,  that  is  in  the 
manor  or  parish,  or  what  he  would  naturally  call  his  Ashton 
estate.  This  will  be  an  effective  operation ;  and,  this  being 
so,  the  case  in  this  respect  difiers  from  all  the  others ;  be- 
cause in  them  the  evidence  was  admitted  to  explain  that, 
which  without  such  explaniHion  could  have  had  no  operar 
tion.  It  is  safer  not  to  go  beyond  this  line.  Only  those 
premises,  therefore,  ^mll  pass  under  the. devise,  which  are 
in  the  manor  or  parish  of  Ashton." 

'  In  the  case  of  Thomas  v.  Thomas  (3),  where  the  testator 
had  devised  to  his  grand-daughter  Mary  Thomas  of  Llech- 
Uoyd,  in  Merthyr  parish,  it  appeared,  that  at  the  time  of 
his-  death  he  had  a  grand-daughter  of  the  name  of  Elinor 
Evans,  one  of  the  lessors  of  the  plaintiff,  who  lived  in  the 
place  and  parish  named  in  the  will,  and  also  a  greieit-grand- 
daughter,  Mary  Thomas,  the  defendant,  the  only  penon 
of  that  name  in  the  family,  but  who  lived  in  another  place, 
and  had  never  been  in  Merthyr  parish;    the  plaintiff's 


(0  Vid-  «upr.  4n.  (3)  6t.  R.  671.     And  set  Lord 

(a)  Vid.  nipr.  411.  WalpoU  ?.  Lmd  Cbofanoadilfty,  fT.VL 

counsel 
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comiflel  at  the  trial  oflered  parol  evidence  to  shew,  that 
the  peraoD,  who  drew  the  will,  had  made  a  mistake  in  the 
name  of  the  devisee;  and  Mr.  Justice  Lawrence  received 
the  evidence ( I),  subject  to  the  opinion  of  the  court  above 
on  its  admissibility;  but.  as  the  jury  were  of  opinion,  that 
the  name  had  not  been  inserted  by  mistake,  and  therefore 
found  for  the  defendant  on  the  first  count,  which  laid  the 
demise  from  Elinor  Evans,  the  admissibility  of  this  evi* 
dence  did  not  afterwards  form  any  part  of  the  arguments 
After  this  finding  of  the  jury,  the  question  was  between 
Mary  Thomas  and  the  plaintiff  on  a  demise  from  the  heir 
at  law,  and  in  this  stage  of  the  cause  the  defendant's  coun- 
sd  oflfered  evidence  of  declarations  made  by  the  devisor 
previous  to  the  making  of  his  will,  expressive  of  his  regard 
for  the  plaintiff,  and  of  his  intention  of  giving  her  the  pre* 
mises  in  dispute.     But  this  evidence  was  rejected,  on  the 
ground,  that  nothing  dehors  the  will  could  be  received  to 
shew  the  intention  of  the  testator,  which  could  only  be 
collected  from  the  words  of  the  will  itself,  afler  the  removal 
of  any  latent  ambiguity  in  the  description  of  persons  or 
other  terms  in  the  will.     And  this  opinion  was  afterwards 
affirmed  by  the  court  of  King's  Bench.     *'  If  there  had 
been  no  person,"  said  Lord  Kenyon,   **  to  answer  the 
description  of  grand  daughter,  living  at  Llechlloyd,   in 
Mertbyr  parish,  I  should  have  rejected  the  description^ 
and  have  said,  that  the  devise  applied  to  Mary  Thomas; 
but  it  appears,  that  there  is  another  person  answering  that 
part  of  the  description,  who  is  also  (in  another  part  of  the 
will)  an  object  of  the  testator's  bounty.     Then,  as  ther^ 
are  two  parts  of  the  description  not  answering  to  Mary 
Thomasy  who  is  named  in  thb  clause  of  the  mil,  we  are 
left  to  conjecture,  who  was  meant  by  the  devisor;  but  the 
law  will  not  allow  an  heir  at  law  to  be  disinherited  by  con* 
jecture.     And  with  regard  to  the  other  question  respect- 
ing the  rejection  of  evidencV'  added  Lord  Kenyon,  ''  it 
was  properly  rejected ;  the  supposed  declarations  having 

(z)  S«e  8  Vin.  Ab.3ia.  pl.a9.;  and  Hanpihire  r.  Vktct,  A  Vtt.  ii6^  dtad 
by  Lawrenct  ).  6  T.  R.  678.    See  ante,  p.  419. 

been 
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been  mado  bj  the  testator,  bug  b^re  the  will  ves  auides 
but,  be4  they  beea  iMde  at  the  tmie  of  m^aqg  the  viU,  I 
fhauld  have  thought  them  ndmiiMhlft  efidcnoe." 

ft 
Pfttent  tin.  If  e  claoae  in  a  deed,  or  win,  or  any  othiHr  lastnimeiit,  is 
Ugujty.  ^  ambiguously  or  defectively  expressed,  that  a  coart  i^ 
k«r,  which  has  to  put  a  constmction  on  the  inetninieiit,  is 
ttoable  to  collect  the  iutentkin  of  the  party,  evidence  of 
the  dedamtion  of  the  periy  cannot  be  admitted  to  explain 
his  intention ;  but  the  clause  will  be  void  on  account  of  its 
uncertainty.  In  many  eases  an  apparent  uncertainty  may 
be  removed  by  collecting  the  general  intention  frokn  othes 
passages  in  the  writing,  so  as  to  make  the  whde  con* 
sistent;  or  by  a  reference  to  some  event,  or  some  other 
writing,  or  scnne  medium  of  explanation,  adverted  to  in 
die  instrument  But  when,  after  comparing  the  several 
parts  of  a  writt«i  instrument,  and  collecting  all  the  ^;hts 
which  the  writing  itself  supplies,  the  intention  of  the  par* 
ties  still  appears  to  be  uncertain,  parol  evidence  of  dicir 
ittteiidlon  is  not  admissitde/  ^*  Ambignitas  patens,"  Lord 
BiEieon(i),  (that  is,  an  ambiguity  apparent  on  the  deed  or 
insSrument,)  '*  cannot  be  helped  by  averment;  and  the 
reason  is,  because  the  law  will  not  couple  and  mingle 
matter  <^  speciality,  which  is  of  the  higher  account,  with 
maUer  of  averment,  which  is  of  inferior  account  in  law : 
for,  that  were  to  make  all  deeds  hollow,  and  subject  to 
averment,  and  so  in  effect  to  make  that  pass  without  deed, 
wfaidi,  the  law  appoints,  shall  not  pass  but  by  deed.  It 
holds  generally,"  he  adds,  "  that  all  ambiguity  of  words 
within  the  deed,  and  not  out  of  the  deed,  may  be  helped 
by  eonstruction,  or  in  some  cases  by  election,  but  never 
by  avennent,  but  rather  shall  make  the  deed  void  fiir 
uneerCaiiHy.'^ 

And  hi  the  case  of  a  will,  if  any  devise  is  expressed  doubt* 
fiily  and  with  uncertainty,  die  only  construction,  wfaidi  it 

(xj  94C.  £leitt.rule23. 
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is  capable  of  receiriiig,  is  bj  comparing  it  with  the  Other 
parts  of  the  will;  the  declarations  of  the  testator  are  not 
admissible  to  remove  the  apparent  ambiguity,  or  to  explain 
his  intention.  As,  for  example,  if  the  devise  is  to*  <^  one  of 
the  sons  of  J.  S.,"  who  has  several  sons,  such  an  uncer- 
tainty in  the  description  of  the  devisee  cannot  be  explained 
by  parol  proof(i).  So  in  a  case^  where  the  testator  made 
dispositions  in  his  will  to  several  persons,  among  others  to 
hb  wife  and  niece,  who  were  the  only  women  mentioned  in 
the  will,  and  then  devised  ^^  to  her"  a  particular  estate  for 
life,  the  question  was  whether  parol  evidence  could  be 
admitted,  to  shew  which  of  the  two  was  intended ;  the  Lord 
Chancellor  refused  to  receive  it,  on  the  ground  that  it 
would  tend  to  put  it  in  the  power  of  witnesses  to  make  wills 
for  testators;  the  Court  held,  that  though  the  term  *^  her" 
was  relative,  it  was  to  be  referred  in  this  case  to  the  wife, 
because  in  other  parts  of  the  will  it  seemed  to  relate  to  the 
wife;  but  expressly  excluded  the  parol  evidence  offered  to 
explain  the  will  (2).  However,  courts  of  law  as  well  as 
courts  of  equity  will  admit  evidence  of  the  situation  and 
circumstances  of  the  parties,  for  the  purpose  of  assisting 
them  in  putting  a  construction  on  wills,  that  are  not  clearly 
expressed;  as,  in  the  case  of  Masters  v*  Masters  (3),  where  . 
the  testator,  after  having  bequeathed  a  legacy  to  the  poor 
of  two  hospitals  in  Canterbury,  (naming  them,)  bequeathed 
another  sum  in  his  codicil  ^*  to  all  and  every  the  hospitals,** 
the  second  bequest  was  adjudged  net  to  be  void  for  uncer- 
tainty, but  to  have  been  intended  for  all  the  hospitals  in 
Canterbury,  as  it  appeared  in  evidence,  that  the  testator 
lived  in  Oeinterbury,  and  had  in  his  will  taken  notice  of 
two  hospitals  there.  But  evidence  of  the  value  of  the  estate 
devised,  or  of  the  amount  of  the  testator's  property,  will  not 
be  admitted  in  order  to  raise  an  argument  in  &vour  of  a 

(i )  a  Vern.  6*4.  Sir  J.  Eden  v.  EtI  of  Ptite,  3  Bro.  Part 

(a)  Castleton  v.  Turner ;  c'ned  »Ve«.  C-  79.    Doe  v.  Burt,  x  T.  R.  701.   SeU 

aij  wood    V.  Mildmay,    3  Ves.  mn,  310. 

(3)  I  P.Wms.  410.  SecalsoHarrii  6  Ves.  396.  13  Ves,  174.  15  Ves.  514. 

V.  Bishop  of  Lincoln,  %  P.  Wms.  135.  Herbert  v.  Reid,  16  Vei.  481. 
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l^ticulftr  confitruction ;  irfiatever  may  be  the  amount,  the 
general  rale  of  oonstraction  must  preraU.  ( i ) 

A  blank  in  a  will,  for  the  derisee's  name,  is  an  instance 
of  apparent  ambiguity,  and  parol  evidence  cannot  be  ad* 
mitted  to  shew  what  person's  name  the  testator  intended  to 
insert  (2).  But  on  a  bequest  to  a  person,  whose  surname 
was  mentioned  with  a  blank  left  for  the  Christian  name, 
the  party  who  claimed  the  legacy,  was  allowed  not  only  to 
prove  acts  of  kindness  and  constant  affection  on  the  part  of 
the  deceased,  but  to  shew  further  that  the  testator  had  said, 
*'  he  would  provide  for  him,  and  that  he  had  left  him 
something  by  his  will  (3}  ;'*  and  in  another  case,  where  only 
one  initial  appeared  in  the  will,  (the  bequest  being  "  to 
Mrs.  G^''  without  any  other  description,)  the  Chancellor 
referred  it  to  the  master  to  receive  evidence,  to  shew  who 
was  the  person  intended  to  be  described  by  that  initial  (4). 
The  distinction  between  these  cases  is,  that  in  the  former 
there  is  no  description  whatever  of  a  devisee,  and  whether 
the  testator  had  selected  any  person  as  the  object  of  his 
devise  is  entirely  uncertain  on  the  face  of  the  will ;  but  in 
the  two  last  cases,  the  testator  has  given  some  description, 
and  though  it  would  appear  too  slight  and  general  for  the 
mformation  of  strangers,  yet  to  persons,  well  acquainted 
with  the  testator,  it  might  be  sufficiently  full  and  distinct ; 
in  the  first  of  these  two  cases,  the  testator  might  not  have 
known  the  Christian  name;  in  the  other,  the  description  in 
the  will  might  have  been  the  only  one,  by  which  the  testator 
used  to  designate  the  claimant. 

When  a  blank  is  left  in  a  written  agreement,  which 
need  not  have  been  reduced  into  writing,  and  would  have 
been  equally  binding,  whether  written  or  underwritten, 

(1)  Doe  d«n.  Handsoii  v.  PyWes,  (a)  Bay  lis  v.  The  Attorney-General, 

Cowp.  833.  Standen  v.  Standcn,  ^  Vei.  %  Atk.  139.  Ciitledon  v.  1  urner,3  Atk. 
j"n.  593,  RichanUon  v.  Edmonds,  457.  Hunt  v.  Hort,3BrowCh.C.3ii. 
7  T.  R.  635.  .  (3)  Price  v.  Page,  4  Vcs.  jun.  680. 

( 4;  Abbot  V.  Massie ,  3  Ves.  jun.  x 4^. 

(as 
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'  (as,  if  the  agreement  wei-e  to  deliver  goods  to  the  amduiii 
of  lesd  than  ten  pounds,  dhd  a  blank  were  left  for  the 
quahtity  of  goods  to  be  delivered,)  in  such  a  case,  it  is. 
presumed,  in  an  actioh  fbi*  the  lioii-perforniance  of  the 

\  contract,  palrol  evidence  might  be  admitted  to  shew  the 
quilntity,  for  which  the  parties  agreed ;  fbr  a  menioranduni 

\  in  writing  was  not  required  in  this  case  by  the  statute  of 
frauds,  and  the  proposed  evidence  would  not  contradict 
aiiy  part  of  the  written  agreement,  but  merely  supply  aii 
oihissibii,  where  nothing  heed  have  been  expressed.  And 
whfere  d  written  instrument,  which  was  made  J)rofessedl3^ 
to  record  a  iact,  is  produced  as  evidence  of  that  fact  whicH 
it  purports  to  record,  and  a  blank  apfiears  in  a  tfiateriat 
part,  the  omission  may  be  supplied  by  other  proof.  Thiisj 
if  fl  bishop's  register  were  to  be  produced  in  evidence,' 
fbr  the  purpose  of  shewing  a  presentation  by  a  patron^ 
utider  wfaotn  the  plaintiff  claims,  and  on  the  production  of 
the  register  a  blank  should  appetir  in  the  place  where  the 
patron's  name  is  usually  inserted,  the  presentation  might 
be  proved  in  some  other  way(i);  as,  by  a  wi^ess,  who 
was  t^re^nt,  and  heard  the  presentation.  So,  in  the  cas^ 
of  a  surrender  of  a  copyhold  by  a  steward,  if  there  is 
any  itristake  in  the  entry,  that  is  dnly  matter  of  fiictj 
und  the  courts  of  Itiw  will  in  that  case  admit  vta  aver-^ 
ment,  that  there  was  a  mistake  either  as  to  the  lands  ot 
nses.  (^) 

In  the  construction  of  writteti  instruments,  words  are  to  Us«getoex« 
be  understood  ateording  to  their  common  arid  general  ac-  Jj^"/""2JJ 
ceptation  at  the  time  when  the  instrument  was  made  (3),' 
dnd  with  reference  to  the  nature  oi  the  subject.  If  the 
language  in  antient  charters  is  become  obscure  from  its  in^ 
ttquity,  or  the  construction  is  doubtful,  the  constant  and 
inunemorial  naage  under  the  instrument  may  be  resorted 

(i^  Bishop  of  Met^h  v.  Lord  Bel-         (3)  Vangb.  Rep.  169.    Com.  Dig. 
field,  I  Wils.  af5.  Ul.  Parols,  (A). 

(2)  Towert  V.  Moor,  %  Vern,  ^8. 
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to  for  the  parpoie  of  explanation  (i),  though  it  can  never 
be  admitted  to  control  or  contradict  the  express  provisions 
of  the  instrument.      Such  continued  usage  is  a  strong 
practical  exposition  of  the  meaning  of  the  parties.     Even 
in  the  case  of  an  act  of  parliament,  universal  usage  has  been 
referred  to  as  a  proper  expositor,  where  the  language  is 
doubtful  (2).    Lord  Coke,  in  commenting  on  the  statute 
of  Glocester,  says,  that  when  any  claimed  before  the  jus- 
tices in  eyre  any  franchises  by  ancient  charter,  if  the  words 
were  general,  and  a  continual  possession  was  pleaded  of 
the  franchises  claimed,  or  if  the  claim  was  by  old  and  ob- 
scure words,  and  the  party  in  pleading  expounded  them 
to  the  court  and  averred  continual  possession  according  to 
that  exposition,  the  entry  was  ever  inqidratw  super  posses* 
sianem  et  usum ;  and  this,  adds  Lord  Coke,   *^  1  have  ob- 
served in  divers  records  of  those  eyres,  agreeably  to  that 
old  rule,  optimus  interpres  return  usus^'^)*^     And  the  uni- 
fonn  course  of  modern  authorities  fully  establishes   the 
rule,  that  however  general  the  words  of  autient  grants  may 
be,  they  are  to  be  construed  by  evidence  of  the  manner,  in 
which  the  thing  has  been  always  possessed  and  used  (4). 
Thus,  on  an  information  to  set  ai»ide  an  election  to  a  per- 
petual curacy,  it  appeared  that  the  impropriate  rectory, 
out  of  which  the  curacy  arose,  had  been  granted  in  trust 
for  the  use  of  the  parishioners  and  inhabitants  of  a  parish 
for  ever ;  on  the  part  of  the  relators  it  was  insisted,  that 
the  right  of  nomination  to  the  vicarage  ought  to  be  con- 
fined to  inhabitants  paying  scot  and  lot,  or  to  persons 
paying  to  church  and  poor ;  and  on  the  part  of  the  de- 
fendants, that  it  extended  to  all  house-keepers  in  gene- 
ral: Lord  Hardwicke,  in  delivering  his  judgment,  said, 
<<  that  some  sort  of  limitation  was  allowed  by  both  ^des 

( 1 )  R.  Varlo,  Cowp.  ft48.     Gape  v.  Avon,  1 4  Ejst,  348.    R.  v.  Mayor, 5:c. 

Hindley,  3  T.  R.aSS.  n.    R.  v.  BeH-  of  Chescer,^  M«ulele  Sclw.  lor. 
linger,  4  T.  R.  810.     R.  v.  Osliourne,  (1)    Sheppard  v.   GosnoM,  Vaugli. 

4  Ejiki,  31.'?.     Bailiff,  &c.  of  Tewkcs-  169.,  and  tee  R.  t.  Scott,  3  T.  R.6C4. 
Vxvf  V.  Bricknelly  %  Taunt.  120.  R.  v.         (3)  1  Insc.  %%%, 
Mayor  of  St.  Alban's,  id  East,  559..        (4)  Weld  v.  Hornby,  7  East,  199. 

R.  ?.  Mayor,  fcc  of  Suatford-upoii-  R.  v.Otboun*,  4Easi,327. 

to 
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to  have  been  put  by  usage  on  the  liberality  of  the  grant, 
and  that  in  the  construction  of  antient  grants  and  deeds 
there  is  no  better  way  of  construing  them,  than  by  usage ; 
and  contemporanea  exposiiio  is  the  best  way  to  go  by ;"  and 
since  in  this  case  there  was  evidence  of  house-keepers  hav- 
ing constantly  voted,  Lord  Hardwicke  held,  that  this  usage 
ought  to  prevail,  (i) 

Nor  does  it  make  any  difference  with  respect  to  the  ad- 
missibility of  evidence  of  immemorial  usage,  for  the  purpose 
of  explaining  and  construing  ancient  instruments,  whether 
the  instrument  be  a  charter  granted  by  the  crown,  or  merely 
a  private  deed.  Thus,  in  the  case  of  Withnell  v.  Gartham  (2), 
where  the  question  was  on  the  construction  of  an  ancient 
deed,  granting  the  power  of  appointing  a  schoolmaster  to 
the  minister  and  churchwardens  of  a  parish,  whether  all  the 
churchwardens  must  concur,  or  whether  the  act  of  the  ma- 
jority was  sufficient,  and  the  jury  found  the  usage  to  be  in 
favour  of  the  appointment  by  a  majority.  Lord  Kenyon,  in 
speaking  of  the  usage  and  adverting  to  an  argument  which 
had  been  insisted  on,  (namely,  that  the  Court  ought  to  re- 
ject the  evidence  of  usage,  because  the  instances  proved 
were  not  as  ancient  as  the  deed,  and  also  because  usage 
cannot  be  let  in  to  explain  a  private  deed,)  said,  that  if  the 
first  reason  were  sufficient  to  reject  the  usage,  it  would  be 
difficult  to  know  how  far  such  an  objection  might  extend. 
In  many  cases  a  party  undertakes  to  prove  a  custom  from 
the  time  of  legal  roeiQQry,  bnt  that  proof  is  generally 
established  by  evidence  of  facts  done  at  a  much  later  pe- 
riod. And  as  to  the  second  objection.  Lord  Kenyon  said, 
diere  was  no  difference  in  that  respect  between  a  private 
deed  stnd  a  king's  charter ;  in  both  cases,  evidence  of  usage 
might  be  given  to  expound  them.  So^  in  a  late  case  (3), 
where^  in  an  action  for  entering  the  plaintiff's  dose,  the 
defendttit  pleaded,  that  the  close  was  copyhold,  and  justified 

(i)  The  Attorney-General  ir.PaHEer         (a)  6T.R.388. 
Mid  others,  3  Atk.576.  The  Attorney-         (3)  Stammers  ▼.  Dixoo,  7  2eflt,iPo. 
Gtneral  v.  Foriter,  10  Ves.  jua.  335. 
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under  a  grant  from  the  lord  and  by  the  command  of  the 
foapyhol^Xj  in  support  of  this  plea  the  defendant  proved 
that  the  person  (under  whom  he  justified)  and  all  tbose» 
irhpse  estate  he  had,  for  a  long  coarse  of  years  had  con- 
staatly  taken  the  6>recn^  of  grass  and  pasturage  fix>m  the 
closer  and  then  by  court  roik  of  the  manor  proved  admis- 
sions to  a  copyhold  tenement  *'  of  three  acres  of  meadow," 
(which  was  admitted  to  be  the  close  in  question,)  but  every 
ontber  benefit  of  the  land,  except  the  ferecrop,  had  been 
enjoyed  by  those  firom  whom  the  plaintiff  claimed ;  Mr. 
Justice  I{eatb>  who  tried  the  causey  was  of  cpinioo,  <^  that, 
although  the  terms  of  the  surrendex  and  admwBJgg  were 
sufficiently  ODrnprehenslve  to  pass  the  soil  and  fi:ediold,  yet, 
9s  in  ancient  grants  the  legal  import  might  be  restrained 
by  long  aiid  concomitant  usa^  which  might  be  tak^  as 
evidence  of  the  original  intent  of  the  parlies  in  making  the 
grant,  so  here  the  grant  might  be  restrained  by  th^  received 
vaage^  and  only  pass  the  forecrop,  which  would  not  cany 
the  soil"    And  the  Court  of  King^s  B^^nch  agi:eed  in  this 
construction  of  the  written  evidence.    The  tenps  of  the  ad- 
missions,  they  thought,  were  not  incpompatiUe  with  the 
plaintiff's  right,  and  might  receive  a  construction  conform- 
^)^  to  the  usage. 

Hhus  it  appearsi  that  the  words  of  an  instrument,  in 
themselves  conveying  a  general  right  to  an  estate^  may  in 
certain  cases  be  limited  and  restrained  by  the.  mannei^ 
in  which  the  estate  has  for  a  length  of  tiipe  been  aduaUy 
enjoyed  But  ia  the  construction  of  a  kgal  instrumait, 
where  the  question  is,  whether  a  party  i&  bound  by  )iia 
covenant  to  do  a  certain  act,  (as,  for  example^  to  grant  a 
renewal  of  a  leasee)  courts  o£  law,  will  not  consider,  the  acts, 
of  the  parties  or  their  interpretation  o£  the  ii^tnim^t. 
In  one  case,  indeed,  where  it  was  donhtfiil^  wfaetjber.  a 
Qovenant  for  renewal  ^vtonflA^  to  a  pfrpetual  cenewa]» 
and  the  parties  had  renewed  four  times  successively,  the 
Court  of  King's  Bench,  held,  that  the  legal  ^ct  was  a^ 
perpetual  renewal,  on  the  ground  tha^  the  parties  them- 
selves 


Sect.  2.2  ^  ^^^^^  ^  disekarge  Writtm  Instruments.        4^3 

sehes  had,  by  tbeiv  own  aeli,  pill  a  constrocliQii  €B  Ihe 
cp^venant^  aad  that  the  Court  could  not  my  the  oodh 
trary  (f)i.  But  this  case  has  been  frequently  diMpproved 
aS {2)9  and  a  diffiwcnt  ndc  is  now  eitabliahedb  *^  Jt  ean^* 
not  be  a  kgal  mode  of  coostvuction,  (said  the  llaater  of 
the  RoU%  in  a  case  oS  this  kind,)  that  a  parly  wfac»  has 
done  an  act,  which  he  was  not  bound  to  do,  or  from  a 
aistafce,  shonkl  thcicfiNre  be  bouid  far  ever  widumt  the 
fimw  oS  retracting."  (3) 

Sect.  IL 

Of  the  Admissibility  of  Parol  Evidence  to  vary  or  discharge 

Written  Instruments. 

It  is.  a  genewal  sole  of  law,  thai  parol  evidense  canteft 
be  admitted  to  co«lvadJc4v  «id  to,  or  vary,  the  tesma  of  a 
will,  deed  or  other  wostten  instrument.    FiMt,  wilb  respect: 

The  statutes  of  the  sad  and  3:4tfa  of  Henry  VUI^,.whJch  ^^^^ 
gave  the  power  of  devising  lands  by  a  last  will  and  testa- 
ment in  writing  must  cleairly  have  intended,  that  whatever^ 
is  effectual  and  to  the  purpose,,  ought  to  be  in  writing  and. 
sufficient  without  the  aid  of  words  not  written;  and  there- 
fore no  parol  evidence  of  the  testator's  intention  caa  be  ad^ 
mitted  to  ooQtroul  01:  enlarge  the  terms  of  the  will  (43.  Ai» 
additional,  reason  for  this  rule  is  supplied  by  the  statute  o{ 
frauds,  which  enacts,  that  all  devises  of  land^,  &c.  must  hft 
in  writing,,  and  are  not  revocable  except  by  some  other 
will  or  codicil,  or  by  some- act  as  cancelling^  &c  With» 
regard  to  wills  of  personal  property^,  it  U  evident  firom  tb» 
^24  section  of  the  statute  of  frauds,  that  no.  unwritten  de.^ 
clarations  of  the  testator  can  be  admitted  to  vary  any 
bequest;  for  that  section  enacts  ^  that  no. will  in.  writing 

(f)  Coolu  ▼•  Bbolhv  Ctwp- 8^  r3VMoor»v.Folcyt6V^M.juik.S3& 

(^    Bayohaa   v.  Oiiy't  lioipicaly  (4)   Bmc  v«  IUg4eB>  Plowd.  0>in. 

3  Ves.  jun.  298.  Eaton  v.  l^yoih  3  Ven  ^4j^    Lord  Cbeyiiey't>  caset  5  Rap.  6%% 

juD.  694.   Iggulden  r.  May,  9  Vet.  jun.  Itovtia  t.  Lord  BalkUndi  i  Salk^  23 1« 

333.    aBoi.  a  PuU.  N«w  Reo.  45S«  %  Vei]L333.  S»  C. 

'  '  £64  concern- 


424  OftheAdmissiUBfyqf  Parol  Evidence^   [Ch.  lo. 

oonceming  goodi»  cbftttek,  or  personal  estate,  shall  be  re- 
pealed, and  that  no  clause  shall  be  altered  or  chaDged,  by 
any  words  <Mr  will  by  word  of  moulh  only,  except  the  same 
be  ia  the  lifetime  of  the  testator  committed  to  writing,  and 
after  the  wriung  read  to  the  testator,  and  allowed  by  him, 
and  proved  to  be  so  done  by  at  least  three  witnesses." (i) 


l>Mat.  2.  Parol  eridenoe  is  not  admissible  to  contradict,  or 

vary,  er  add  to,  the  terms  of  a  deed(2}.  **  It  wouU  be 
inocmvenient,"  says  Lord  Coke^  '^  that  matters  in  writing 
made  by  advice  and  on  consideration,  and  which  finally 
import  die  certain  truth  of  the  agreement  of  the  pardes, 
should  be  controuled  by  an  averment  of  parties  to  be 
proved  by  the  uncertain  testimony  of  slippery  memory; 
and  it  would  be  dangerous  to  purchasers  and  all  others  in 
such  cases,  if  such  nude  averments  against  matter  in  writ-' 
iiig  diould  be  admitted."  In  an  acdcm  of  debt  therefore 
on  a  bond  conditioned  to  pay  a  sum  of  mcrn^  on  a  certain 
day,  the  defendant  cannot  shew  that  the  bond  was  intended 
as  an  indemnity  against  another  bond  (3) 

In  an  action  on  a  bond  a  party  mil  not  be  permitted  to 
shew  a  condition  different  from  that  expressed  in  the  bond ; 
and  a  conveyance  cannot  be  averred  by  parol  to  be  to 
another  nse  or  intent  dian  that  expressed  in  the  conveyance. 
But  there  is  a  difference  in  diis  respect  between  an  use  and 
a  consideration.  It  is  an  established  rule,  that  a  party  may 
aver  another  consideration,  which  is  consistent  witii  the  con*- 
sideration  expressed ;  but  no  averment  can  be  made  con- 
trary to^  or  inconsistent  with,  diat  expressed  in  the  deed  (4}. 
Thus,  if  a  deed  of  bargain  and  sale  is  expressed  generally 
to  be  made  <<  fi)r  divers  good  considerations,"  it  may  be 

{i)  Brown  v.  Selwin,  Fonrett  140.  (3)  Metse  t.  Mease,  Cowp.  47. 

LowfieM  V.  Stoneham,  ft  Stn.  Ift6x.  (4)    ft  Roll.  Abr.  786.   (N),  pi.  T. 

CaiobxWee  v.  Row,  8  Ves.  jun.  ft  ft.  Mildmay's  case, ,  I  Rcpu  176.     Lord 

(4)CountessofRudana*sc»e,5Re]ib  Cromwell's  caw,  ft  Rep.  76.     BedeU's 


^.    Bwckler  v.  MiUerd,  ft  Venir.  107.     case,  7  Rep.  39. 
Tinney  v.  Tinney,  3  Atk.  8.    Haynes 
«.  Hare,  z  H.  Black.  6j9« 


averred^ 
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ft 

averred,  that  the  bargainee  gave  money  or  other  valuable 
consid^ation  (i).  That  «uch  an  averment  may  be  taken, 
says  Lord  Coke,  which  stands  nykh  the  deed,  although  it 
be  not  expressly  comprised  in  the  deed,  is  proved  by  the 
case  of  ViUers  and  Beamont  (2),  where  the  consideration  in 
a  deed  of  bargain  and  sale  of  lands  was  stated  to  be  a  sum 
of  money,  but  it  was  averred  and  found  by  the  jury,  that 
the  indenture  was  made  **  as  well  in  consideration  of  mar- 
Tiage  (to  make  it  a  jointure  and  bar^dower)  as  of  the  said 
sum  of  money;''  and  it  was  adjudged,  that,  although  there 
was  a  particular  consideration  mentioned  in  the  deed,  yet 
an  averment  might  be  made  of  another  consideration, 
which  stood  with  the  indenture,  apd  which  was  not  con* 
trary  to  it  *•     A  fortiori,  adds  Lord  Coke^  the  averment 

(1)9  Roll.  Ab.  786.  (N).     z  Rep.         {%)  a  Dyer,  146.  a.    Venion't  cafey 
176.  eked  (4),  ante,  p.  414.  4Rep.3.  S.  F.    And  see  Craythorne 

V.  Swinbunt,  14  Vet.  170* 


*  In  the  case  of  Villen  and  Beaoiont,  abore  citad,  (sDy«r,i46.a.)  aa  ela- 
borate argument  is  to  be  found  in  support  of  the  poaition,  that  **  where  a  con* 
fideration  is  expressed  in  «  deed  of  gift  ot  grant,  no  other  cause  can  be  averred ; 
but  if  no  causa  ia  expressed,  that  a  cauae  may  then  be  jferred  out  ef  the  dead.** 
The  report  adds,  *<  that  three  Judgat  aisocd  to  the  contrary,  and  that  the  e^tct 
of  that  which  is  found  by  the  assignment  of,  *  u  well  in  consideration  of  the  said 
marriage,  See.  as  d  the  sum,'  &c.  h  comtaimed  wthiti  tig  Mtnturf^  and  ia  their 
finding  u  not  coiitrary  to  it.**     In  the  case  of  Peacock  v.  Monk,  (i  Ves.  iiS.) 
I^ord  Hardwicke  makes  the  same  distinctknk    A  biU  in  that  case  was  filed,  datm- 
ing  the  benefit  of  a  trust  under  a  deed,  and  the  point  was,  whether  the  phiptiff 
could  prove  a  valuable  consideration,  as  no  consideration  wu  expressed  in  the  deed. 
Lord  Hardwicke  held  that  the  proof  ought  to  be  read.    ••  It  dtfered,**  he  said, 
**  from  the  common  case,  upon  which  the  objectioQ  ia  founded;  for,  to  be  sure, 
where  any  consideratkin  is  mentioned,  aa  of  Idire  and  aflectwn  only,  if  it  ia  net 
said  also,  '  for  other  consideiatioiis,*  you  cannot  enter  into  pitwf  of  any  other } 
the  reason  is,  Because  it  wouM  be  contrary  to4he  deed;  for  when  the  deed  says, 
it  is  in  consideration  of  such  a  particular  thing,  that  imports  the  whole  consider- 
ation, and  is  negatife  to  any  other.    But  this  is  a  middle  case,  there  being  no 
consideration  at  all  in  the  deed.'*    AU  the  autboritiea  agrae,  that,  where  the  deed 
is  not  impeached  for  fraud  or  other  illegal  matter,  no  consideration  can  be  averred 
or  proved  contrary  to  that  expressed  in  the  deed ;  and,  fimher,  the  cases  rdferttd 
to  in  the  text  appear  to  have  esablished,  that  it  is  not  considered  to  be  contrary 
to  or  inconsistent  with  a  deed,  to  prore  another  cooaidcnitioa  in  addition  to  the 
consideration  expressed. 

may 
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oiiay  be  laad^)^  where  no  certvn  ecmsideration  is  mentioned, 
l)Ut  the  deed  ia  general  ^  far  divers  good  considerations;" 
for  thea  tke  ayement  (that  the  bargainee  gave  money,  &c.) 
is  but  an  explanation  and  particuhriaing  of  the  general 
woffda  of  the  deed,  which  include  every  manner  of  can- 
Mieration ;  and  in  aU  these  cases,  die  matter  so  averred  is 
tiiaversable  and  issuableu    9o^  where  no  coanderation  is 
Mqpressed  m  the  deed^  a  party,  datmisg  ike  benefit  of  a 
t^^st  under  the  deed>  may  prove  a  valuable  ooDsider^ 
ation(i}.    Ai^  in.  a  late  caae,  where  the  qnestion  waa^ 
whether  a  seltlevieni  had  been  gained  by  die  purchase  of 
^  estate  within  the  statute  9.  G.  i.  c.  7.  a.  5*,  pajrol  evidenee 
was  ajy^dged  ta  be  admissible  to.  shew,  that  the  pai«ie% 
aftev  baling  agreed  upon  twaUy-eigbt  ponnds  aa  the  pnr* 
chase  money,  (which  was  the  consideration  expressed  in  the 
deed  of  conveyance,)  made  a  subsequent  unwritten  agree- 
ment befixe  the  execution  of  the  deed,  that  the  consider- 
ation should  be  thirty  pounds,  and  that  the  latter  sum  was 
actually  paid  (2).     Here  the  object  of  the  proposed  evi- 
dence was  not  to  contradict  the  indenture,  but  to  ascertain 
an  independent   collateral  fact,  namely^  whether   thirty 
pounds  had  been  bona,  fide  paid  as  ar  consideration  for  the 
purchase  of  the  estate,   upon  which  feet  the  setd«aient 
would  depend. 

The  authorities,  whidi  have  been  mentioned^  appear  to 
establish  the  rule,  that,  although  a  consideration  is  ex- 
presaed,  some  other  additiopal  con^idera^tioxi  may  beshfewn, 
not  inconsistent  with  the  former^  Jn  <xie  oase^  indeed, 
namely,  where  a  deed^  has  been  impeached  for  fi^ud,.  the 
party  ch^ged  will  not  b^  allowed  to  prove  any.  other  coiv* 
Bjderationi,  in  suppoi^t  of  the  iastrumentft  Thus^  where  a 
bill  was  filed' to  set  aside  as-  ftaudtt]en^  a  conveyance^  ex- 
pressed to  be  made  in  consideration  of  an  anpuily^  and  on 
the  pan  of  the  defendwta  it  w;aa  o)g^ted»  that  the  grantor 


(i)  Bucock  ▼.  Mook,  X  V«s.  M84        dtwl  povOimifi  Riefa  ?.  lsciuoii,6  Ves. 

(a)  R  .¥•  Scammondcp,  3  T.  R.  474^     jua.  33  7.  & 

of 
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of  tbe  ^tat^  bad  oftep  declaro^  '^  be  would  ri^ther  tl\at  bis 
kiij^tr^ap,  on^  of  th^  def^daAts,  should  have  the  estate  in 
consid^atioa  pf  tbi^  acuity  thaa  any  other  peraon  foir  i| 
iQore  valuable  CQQ.«jiiderat<oii9  and  that  h^  was  ^iiUi^  to. 
give  the  premises  to  hi^  kinsman;"  th^  Master  of  the  Rolls^ 
after  stating  that  the  deed  and  the  iMnswer  had  put  the  de^ 
fepce  on  aootheir  ground,  declared^  that  it  would  be  of 
mischievous  consequence  and  liable  to  the  danger  of  peijuryt 
ivhich  the  statute  of  frauds  intended  to  prevent,  to  su£Ser 
parol  evidence  to  prove  blood  and  kindred  to  have  been 
t^e  consideration  of  this  conveyance.  ( 1 ) 

The  general  rule  then  is,  that  a  party  to  a  deed  will  be 
pteduded  from  shewing  a  condition  or  coDBideration  coub* 
trary  to  what  is  expressed  in  the  deed.  An  exception, 
however,  b  always  to  be  made,  where  the  consideration  baa 
been  illegal,  as  for  simony,  usuiy,  compounding  of  fe- 
lony, 8tc.  (2) ;  thus,  in  an  action  of  debt  upon  a  bond^  the 
defendant  may  plead,  that  the  bond  was  given  for  an  usudr- 
ous  consideration,  though  a  di&rent  and  a  legal  constderar- 
tion  may  be  recited.  And  when  fraud  is  imputed,  the  pactyt 
which  complains  of  the  fraud,  may  proye  any  consideration^ 
however  contrary  to  the  averment  in  the  deec^  to  shew 
the  fraudulent  nature  of  the  transaction  (3).  Thus,  where 
the  considerations  mentioned  in  the  deed  were  ten  thousand 
pounds  and  natural  love  and  afifection,  the  lords  oommis- 
sioners  of  the  great  ^eal  directed  an  issue,  to  try.  whether 
natural  love  and  afiection  formed  any  part  of  the  considera^ 
tion,  the  estates  which  were  conveyed  by  the  deed  being 
woith  thirty  thousand  poundit  On  w  appeal  tjbis:  wast  cpn- 
firmed;  and  the  jury,  oa  the  trial  of  this  isaue,  (niling  that 
natuxal  Ipve  and  afiiM^tiop  constituted  no  paipt  of  thp  cw-. 
ftidemtioni  the.  deed  waa.  afterwajrda  set  aside  by^  the  Coiurt 
cS  Chancery  (4),    Sf^  whea  thn^  queitf oa  i%  whirth^.  a^ 

« 

(i)  CUrkion  ▼.  Hanway,  %  P.  Wms.  ^3)  BulL  N.  P.  1 73. 

003.    a  SchoaL  k.  Lef.  501.  (4)  Faooer  f .  Ootc,  4  Bro.  PaiL  d. 

(1)  Buckler  v.  MlBdhi;   %  Ventr.  SI4,,  a4edk^                 ' 

107*    CoUiiuV.Bbnteni,aW«U.34;.  ^' 

person 
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person  has  gained  a  settlement  in  a  parish  by  purchasing  an 
estate,  within  the  statute  9  G.  i.  c.  7.  s.  $.,  evidence  is  ad- 
missible to  shew,  that  less  than  thirty  pounds  was  the  con- 
sideration, though  the  deed  of  conveyance  may  express  a 
greater  consideration ;  for  that  act  of  parliament  says,  that 
no  person  shall  gain  a  settlement,  &c.  by  virtue  of  any  pur- 
chase,  unless  the  consideration  fbr  such  purchase  shall 
amount  to  the  sum  of  thirty  pounds  bona  fide  paid(i)« 
And  for  the  purpose  of  setting  aside  a  will  on  the  ground 
of  fraud,  parol  evidence  may  be  given  of  what  passed  at  the 
time  of  the  testator's  signing,  and  what  the  testator  said; 
as  in  the  case  of  Small  v.  Allen  (2),  where  it  was  proved, 
that  the  testator  at  the  time  of  the  execution  asked,  whether 
the  contents  of  the  will  were  the  same  as  those  of  a  former 
will,  to  which  he  was  answered  in  the  affirmative,  when  in 
fact  the  contents  were  different     So»  where  ind^tures  or 
other  writings  are  not  available  in  evidence,  unless  the  con« 
sideration  paid  or  contracted  for  is  truly  stated,  it  may  be 
proved  that  a  greater  sum  than  is  mentioned  was  actually 
paid,  or  that  the  writing  does  not  contain  the  whole  of  the 
agreement,  but  that  some  of  the  terms  of  the  agreement 
were  omitted  for  the  purpose  of  evading  the  provisions  of 
the  stamp  acts.    In  these  and  similar  cases  the  general  rea- 
son against  admitting  parol  evidence  will  not  apply;  the 
danger  is,  not,  that  the  admission  of  such  evidence  would 
introduce  uncertainty  or  fraud,  but,  that  fraud  would  be 
assisted  by  its  exclusion,  the  whole  object  of  the  evidence 
being  to  expose  and  defeat  a  secret  fraud. 

As  a  deed  takes  eflect  from  the  time  of  delivery,  not  from 
the  time  of  the  date,  it  may  be  proved  to  have  been  de- 
livered either  before  or  after  the  day,  wh^i  it  purports  to 
have  been  made.  In  an  action  of  debt,  therefore,  upcm  a  • 
bond,  the  plaintiff  may  declare  on  a  bond  bearifig  date  cm 
a  certain  day,  and  prove  the  deliveiy  on  another  day  (3) ; 

(i)   R.  ▼.  MattingUy.  i  T.  R.  xs.         {%)  IT.  R.  147. 
R.  V.  Olney,  k  Maule  ft  Selw.  3S7.  (j)  Goddanl'f  cue,  %  Rcp.4.  bi 

or 
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or  may  state  in  his  pleading,  that  the  deed  was  indentedy 
made^  and  concluded,  on  a  different  day  from  that  on 
which  the  deed  itself  professes  to  have  been  indented  and 
concluded,  (i) 

Extrinsic  evidence  may  sometimes  be  admitted  to  esta- 
blish a  customary  right,  appendant  or  consequent  to  other 
rights  established  by  a  deed,  though  such  customary  right 
is  not  expressed  in  the  deed,  provided  that  it  is  not  incon- 
sistent with  any  of  the  stipulations.    Thus,  it  may  be  shewn, 
that  a  heriot  is  due  by  custom  on  the  death  of  a  tenant  for 
life,  though  not  expressed  in  the  lease  (2).     So,  a  lessee  by 
deed  may  be  entitled  to  an  away-going  crop  by  the  custom 
of  the  country,  though  no  such  right  is  reserved  by  the  deed. 
This  was  determined  in  the  case  of  Wigglesworth  v.  Dalli- 
son  (3 ),  which  was  an  action  of  trespass  for  cutting  down  com, 
which  the  plaintiff  claimed  as  his  away-going  crop  after  the 
expiration  of  a  lease  by  deed.     The  jury  found  the  exist* 
ence  of  the  custom ;   and  it  was  afterwards  moved,    in 
arrest  of  judgment,  that  such  a  custom  was  repugnant  to 
the  deed;  and  to  that  effect  a  case  was  cited,  which  had 
been  determined  ten  years  before  by  Mr.  Justice  Yates. 
But  the  Court  of  King's  Bench  held,  after  1^  full  argument 
and  taking  time  to  consider,  that  the  custom  was  not  re- 
pugnant.    They  considered  such   a  customary  right  as 
consequential  to  the  taking,  in  the  same  manner  as  a  heriot 
may  be  due  by  Custom,   though   not  mentioned  in  the 
grant  or  lease.    And  the  judgment  of  the  Court  of  King's 
Bench  on  this  point  was  afterwards  affirmed,  on  a  writ  of 
error,  by  the  unanimous  opinion  of  the  Court  of  £x- 
cbequer-chamber. 

But  no  proof  will  be  admitted  of  such  a  custom  as  would 
vary  or  add  to  the  stipulations  expressed  or  necessarily 
implied  in  the  lease.     In  the  case  of  White  v.  Sayer  (4),  a 

^     (i)  Stone  V  Bale,  3  Lev.  348.  Hall  '(3)  z  Doug.  20 f. 

T.Cne^nove,  4East,477.  (4)  Palm.  21  x. 

fi)  Per  Cur.  m  Whtt»  v.  Sayer, 
Palm.  MX. 

custom 
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custom  for  a  IbtA  of  a  ihanor  to  hzive  tonimon  of  pasture  in 
all  the  lancb  of  his  tbbanti  (dt  life  6t  years  was  held  roid 
and  against  law,  <^  for  thdt  it  is  part  of  the  thing  dbmised/* 
and  consequently  the  custom  would  be  contrary  to  the  leasee 
And  in  Doe  on  the  demise  of  Strickland  v.  Spence  (i}»  it 
haVihg  been  obserted,  among  other  things,  in  argument, 
that  **  the  custom  of  the  country  might  be  let  in  as  evidence 
of  th^  holding  where  no  express  contract  a()peared,  (though 
it  could  not  govern  the  case  then  beibte  the  Court,/'  Lord 
Ellenboroiigh  C.  J.  observed,  that  "  thd  hgreemeiit  to  quit 
accoriihg  to  the  time  df  entfy  is  iio  more  than  the  law 
Would  have  implied,  if  it  had  not  been  60  expressed;" 
and  Mr.  Justice  Le  Blanc  added,  that  '^  the  custohi  of  the 
eountry  would  not  make  the  tcnatit  quit  at  a  di^ereht 
time  from  that  at  which  he  Wintered ;"  fi-om  which  it  may 
be  properly  inferred,  that  when  a  l^as6  Has  expressly 
fiited  the  time  of  entry,  it  implies  so  str&ngly  and  iieces- 
sarily  the  time  of  quitting,  that  a  custoiri  cannot  be  set  up, 
to  establish  a  different  time  of  quitting,  without  contradict- 
ing the  lease. 

Yet,  in  the  ease  of  Doe  on  the  demise  of  Dagget  t. 
Snowden  (2),  the  dourt  of  Cotonoh  Pleas  ore  re|)6rted  to 
have  said,  that,  in  a  lease  fer  years.  If  there  is  a  taking 
from  Old  Lady-dity^  the  custdm  of  most  countries  woilld 
allow  the  lessee  to  enter  on  the  arable  land  at  Candlemas, 
to  prepare  it  for  Lent  com;  and  on  the  meadows  n€ft 
before  May-day,  when,  in  the  northern  counties  Aey  are 
usually  heyned  in  for  hay.  The  ^oiiit  ^as  nbt  imm^ 
diaiely  before  the  Gotfrt;  but,  considering  Hth  ditUltn  as 
a  decision,  it  may  perhaps  be  understood  to  imply,  that 
A  general  time  of  entry  in  a  lease  refers  to  what  the 
eourt  called  in  that  case,  and  what  has  since  heen 
called  (3),  the  substantial  time  of  entfj',  (hat  is,  to  the 
time  of  entry  on  the  principd  subject  6f  the  demise;  thai 

(i)  6  East,  iM.  (3)  Se€  Dot  v.  Spence,  6 East, laa 

(*)  aBbck.Kep.  xzaj.  Doe  v.  W^tkin^,  7  East,  jji.     Doe 

dem.  Heapy  v.  Howard,  ix  £a9t».498. 

XI  this 
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does  not  neoesMrOy  involve  the  ^e  of  e&try  on  the 
subordinate  or  aeeeasory  subjects  of  demise;  that  with  re- 
spect to  the  latter^  therefor^  a  lease^  which  moitioned 
mkj  a  general  time  of  eiitry^  might  be  ckmsidered  as  silent) 
and,  consequently^  that  evidence  of  custom  might  be  ad<« 
initted  concerning  these  subordinate  parts^  without  con* 
tradicting  the  terms  of  the  leasee  I^ren  thus  explained^ 
however,  the  (pinion  of  the  court  cm  this  point  seems  to 
carrj  the  principle  of  letting  in  proof  of  custom,  to  »|>laiii 
or  vary  written  agreements,  much  farther  than  it  has  been 
admitted  in  any  of  the  later  decisions* 

Agreeably  to  the  rules  already  mentioned,  i^  in  k  deedy 
a  word  of  description  is  used,  to  which  the  kw  affixes  a 
certain  saise,  it  should  seem,  that  evidence  caiinot  be  ad* 
initted  to  shew,  that,  by  the  custom  of  the  county,  the 
word  beftrs  a  sense  different  from  its  ordinary  l^gal  accept* 
atioD,  unless  where  the  deed  expressly  refers  to  soch  cus* 
tomary  or  peculiar  selise.  It  was^  indeed,  ruled  by  L«Nrd 
Kenyon  C  J.  in  a  case  at  nisi  pras(i},  that,  whese  ihe 
holding  of  certain  lands  in  the  dty  of  Canterbury  was 
from  Michaelmas  to  MieblMlmas,  evidoice  was  admissible 
te  shew  that,  by  the  custom  of  the  county  of  Ken^  aU  do» 
miaea  to  hold  <^  from  Miohaehnas^'  eommeneed  at  Old 
Michaelmas.  But  the  authority  of  this  case  seems  over- 
turned by  that  of  Doe  on  the  demise  of  Spicer  v.  Lea(2)* 
One  of  die  questidns  there  was,  whether  a  lease  from  Mi* 
chaelmas  generally,  which  prima  &cie  must  be  taken  to 
mean  New  Michaelmas^  was  c^iable  of  being  shewn  by 
oxftrinsic  evidenee,  (such  as  the  &ct  of  a  previous  holding  by 
the  same  tenant,  and  the  anderstaniding  of  the  parties,)  to 
mean  Old  Michaelmas.  And  to  support  the  affirmative,  the 
decision,  already  mentioned,  of  Lord  Kenyon  at  nisi  prius, 
was  cited  and  rdied  on*  But  the  court  of  King^s  Bench 
were  of  opinion,  that  no  extrinsic  evidence  could  be  given 
to  aplain  the  time  of  holding  stated  in  the  deed,  which 

(i)  Forley  dem.  the  Mayor  of  Can-         («}  ft  East^jra. 
terbury  v«  Wood,  cited  in  xx  East, 3 13. 

must 
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must  be  taken  to  be  from  New  Michaebiui8»  since    Ae 
act  of  pariiament  for  altering  the  style;  unless,  as  Lord 
EUenborough  C.  J*  observed,  there  hsd  been  some  re- 
ference in  the  deed  itself  to  the  prior  holding.    Tlie  same 
principle  which  governs  the  last  cate  seems  equally  ap^i-* 
cable  to  agreements  to  sell  a  certain  number  of  acres  of 
land  generall}',  in  which  cose  the  acres  are  to  be  omi- 
puted,  not  according  to  the  custom  of  the  place^  bat  by 
the  statute  measure(i);  though,  it  must  be  confessed  that, 
in  some  cases,  where  the  number  of  acres  may  be  thought 
to  liave  been  put  rather  by  way  of  description  than  mea- 
surement,  or  where  some  other  grounds   (not,   indeed, 
very  definable)  appeared  for  an  exception  to  the  general 
rule,  they  have  been  computed  according  to  the  general 
understanding  of  the  country  (2%    And,,  from  analogy  to 
the  rule  above  mentioned,  on  a  sale  of  so  many  bushels  of 
corn  generally,  (supposinj^  that  a  custom  to  sell  by  any 
other  than  the  Winchester  measure  were  not  illegal  and 
void  (3),)  it  might,  perhaps,  be  laid  down,  notwithstanding 
a  dictum  in  an  old  case  to  the  contrary  (4},  that  the  bushel 
must  be  intended  to  mean  not  the  customary  but  the  st»> 
tute  bushel  (5).     It  appears,  indeed,  to  be  a  general  prin- 
ciple, that  when  a  word  is  used  which  has  a  legal  meaning, 
it  must  be  understood  in  its  l^al  acceptation.  (6) 

I 

MereiDtile  3*  I^olicies  of  insurance,  though  not  specialty  contracts, 
coQtracti.  are  within  the  same  rule,  and  cannot  be  contradicted  or 
varied  by  any  unwritten  agreement  made  by  the  parties 
previous  to  the  time  of  signing  the  policy.  Thus,  in  an 
early  case,  where,  in  an  action  on  a  policy  of  insurance 
from  Archangel  to  Leghorn,  the  defendant  attempted  to 
shew,  that  the  agreement  before  the  subscription  of  the 

(1)  Wim  V.  E»fle,  Cro.  El.  167.  (3)  See  R.  v.  Major,  4T.R.  750. 
Morgan  v.  Tedcastic,  Poph.  55.  Wad-  Master,  Ac.  of  St.  Cruss  v.  Lwd  How- 
dy V?  Newton,  8  Mod.  276.,  and   see  ard  de  WaMen,6T.  R.  33'S. 
3  T.  R.  274-  (4)  Fer  Croke  J.  in  Floyd  v.  BeibS, 

(ft)  Morgan  v.Tedcastle,  Poph.  SS'  ^  I^oU.  Repi  42a 

ft  Roll.  Rep.  67,     Sir  J.  Bruin's  case,  (5)  Hockin  v.  Cooke,  4T.  R.  3x4. 


cited  6  Re^  67.    Sobm  v.  Taylor,  Cro.         (6)6T.R.344. 
£1. 66j. 
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policy  was,  that  the  adventure  should  begin  only  from 
the  Downs,  the  Court  would  not  admit  the  evidence  (i). 
Lord  Chief  Justice  Pemberton  in  that  case  said,  that 
poUcies  were  sacred  things,  and  that  a  merchant  should 
no  more  be  allowed  to  go  from  what  he  had  subscribed 
in  them,  than  he,  who  subscribes  a  bill  of  exchange 
payable  at  such  a  day,  shall  be  allowed  to  go  from  it 
and  say,  it  was  agreed  to  be  on  condition,  &c.,  when  it 
may  be,  that  the  bill  had  been  negotiated;  for  thougli 
neither  of  them  are  specialties,  they  are  of  great  credit, 
and  much  for  the  support  and  advantage  of  trade. 

The  same  rule  of  course  applies  to  charter-parties;  for 
they  are  under  seal.  Therefore,  in  a  nisi  prius  case, 
where  a  ship  was  chartered  to  wait  for  convoy  at  Ports-* 
mouth.  Lord  Kenyon  would  not  suffer  a  parol  agree- 
ment to  be  set  up  on  the  other  side  to  substitute  Corunna 
for  Portsmouth  (2).  And  this  doctrine  was  sustained  by 
the  court  of  King's  Bench  in  the  case  of  White  v.  Par- 
kin (3),  though  they  held  that  it  did  not  apply  to  that 
particular  ca:se. 

Upon  the  same  principle,  in  an  action  on  a  promissory 
note  or  bill  of  exchange,  the  defendant  will  not  be  allowed 
to  give  evidence  of  an  agreement,  between  him  and  the 
plaintiff^  at  the  time  of  making  the  note,  that  it  should  be 
renewed,  and  that  payment  should  not  be  demanded  on  its 
becoming  due  (4).  So,  in  the  case  of  contracts  of  hiring 
between  masters  of  ships  and  seamen,  (though  they  are 
directed  by  statute  to  be  in  writing  under  a  penalty  to  be 
inflicted  on  the  master,  and  it  has  not  been  decided  that 
they  arc  void,  if  unwritten,)  still,  when  once  reduced  into 
writing,  they  cannot  be  varied  or  added  to  by  parol. 
Thus,  it  was  ruled  in  the  court  of  Common  Pleas,  that  a 

(x)  K«nes  v.  Knightly,  Skin.  54.  (a)  Lctli«  v.  De  U  Torre,  cited 

S.  C,  referred  to  in  fietee  v.  Grabbam,  t%  East,  583. 

aSalk.  444.,  but  misstated.    Weston  Q)  Z4  £451,578. 

V.  Emei,  X  Tattnt.  1 15.     Uhd«  v.  WaU  (4)  Hoare  v .  Graham ,  3  Campb.  57. 

ten^  3  Campb.  x6.  Hogg  y.  Soaith,  z  Taunt*  347* 
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mate  in  a  slave^hip  coald  not,  on  the  ground  of  a  Terhal 
promise,  claim  the  perquisite  of  the  price  of  a  n^gro  slave 
beyond  the  wages  due  to  him  by  certain  written  articles 
of  agreement  executed  between  the  master,  officers,  and 
crew,  (i) 

However,  it  has  beeu  long  determined  by  a  variety  of 
cases,  that  mercantile  contracts,  such  as  policies  of  insur- 
ance, charter-parties,  and  others  of  a  like  nature,  are  to 
be  construed  conformably  with  the  usage  and  custom  ofi 
merchants.  On  mercantile  contracts  relating  to  insurance, 
said  Lord  Hardwicke,  in  a  case  before  him,  courts  of 
law  examine  and  hear  witnesses,  of  what  is  the  usage  and 
understanding  of  merchants  conversant  therein ;  toir  they 
have  a  style  peculiar  to  themselves,  which  is  shorty  yet  is 
understood  by  them,  and  must  be  the  rule  of  construe^ 
tioD  (2}.  Thus,  where  an  insurance  was  on  a  ship  from 
London  to  the  East  Indies,  warranted  to  depart  with 
convoy,  the  Court  held,  that  this  clause  of  warranty  must 
be  construed  according  to  the  usage  among  merchants, 
that  is,  from  such  place  where  convoys  are  to  be  had,  as 
from  the  Downs  (3);  so,  where  the  insurance  is  on  goods 
till  landed,  and  the  defaice  is,  that  the  plaintiff  has  been 
guilty  of  unreasonable  delay  in  landing,  the  question  can 
only  be  decided  by  knowing  the  usual  practice  of  the 
trade,  with  which  every  underwriter  is  supposed  to  be  ac- 
quainted, whether  the  practice  has  been  recoitly  or  long 
established.  (4) 

It  has  indeed  been  doubted  by  judges  of  the  hi^test 
authority,  whether  the  practice  of  admitting  such  evidence 
has  not  been  carried  to  an  inconvenient  length.  In  the  late 
case  of  Anderson  v.  Pitcber(5),  Lord  Eldon  C.  J.  expressed 
himself  in  the  following  tenns:  <'  It  19  now  too  late  to  say* 

( I)  Wliitt  T .  WOsQD.  a  fioi.  &  Pull.         (3)  Letbulier  '•  cue,  a  Silk,  a  43- 
<i6*  (4)  Noblev.  Kenaoway.iDoug.iia 

(»)  I  Ves.  459*    S  Yes.  331.    And  ValUnce  v.  Dewar,  t  Ctmu  503. 
8M  Uhde  V.  WaUexB,  3  Caoapb.  16.  (j)  %  Bm.A  PulL  168. 
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that  this  warranty  is  not  to  be  expounded  with  due  regard 
to  the  usage  of  trade.  Perhaps  it  is  to  be  lamented,  that 
in  policies  of  insurance,  parties  should  not  be  left  to  express 
their  own  meaning  by  the  terms  of  the  instrument.  This 
seems  to  have  been  the  opinion  of  that  great  judge  Lord 
Holt(i).  It  is  true,  indeed,  that  Lord  Mansfield,  who 
may  be  considered  the  estidalisber,  if  not  the  author,  of  a 
great  part  of  this  law,  expressed  himsdf  thus :  <  Wherever 
you,  render  additional  words  necessary  and  multiply  them, 
you  also  multiply  doubts  and  criticisms  (2)/  Whether, 
however,  it  be  not  true,  that  as  much  subtilty  is  raised  by 
the  application  of  usage  to  the  construction  of  a  contract, 
as  by  the  introduction  of  additional  words,  might,  if  the 
matter  were  res  Integra,  be  reasonably  questioned." 

But  though  the  usage  of  merchants,  with  reference  to 
which  the  parties  are  supposed  to  contract,  may  be  fre- 
quently resorted  to  for  explaining  or  defining  the  terms  of 
a  policy,  it  is  not,  therefore,  to  be  supposed  that  this  spe- 
cies of  contract  is  not  sulgect  to  the  same  rules  of  construc- 
tion as  are  applicable  to  other  written  instruments.  The 
same  rules  of  construction  apply  to  every  kind  of  contract. 
The  terms  of  a  policy  are  to  be  understood  in  their  plana, 
ordinary,  and  proper  sens^  unless  they  have  generally,  in 
respect  to  the  subject-roatter,  as  by  the  known  usage  of  . 
trade  or  the  like,  acquired  a  peculiar  sense  distinct  firom 
tlie  popular  sense  of  the  words;  or  unless  the  context  evi- 
dently points  out,  that  they  must  in  the  particular  instance, 
and  in  order  to  efiectuate  the  immediate  intention  of  the 
parties,  be  understood  in  some  other  special  and  peculiar 
sense  (3).  Proof  of  usage  is  not  admissible  to  contradict 
the  plain  unequivocal  language  of  a  policy;  and  therefore 
in  an  action  on  a  poliqr  of  insurance^  *^  on  the  ship  till 
moored  at  anchor  twenty^four  hours,  and  on  the  goods  till 
and  safely  landed,"  evidence  having  been  ad- 


(i)  Lethulier's  case,  aSalk.  443.  (3)  Per  Lord  Ellenborough  C  J.  in 

{%)  Lilly  T.  Ewer,  iDcwg.  74*  deliveriog  jadgment  in  Robertson  v. 

French,  4  East,  135. 

F  f  2  minted, 


43^  Oftiw  AdTnisHlnUty  qf  Parol  Evidence^  [Ch.'io. 

mitted»  tliat  by  the  custom  of  the  trade  the  risk  on  the  goodis 
as  well  as  on  the  ship,  expired  in  twenty-four  hours,  the 
Court  of  King's  Bench  granted  a  new  tri^l  on  that  ground, 
and  on  the  new  trial  the  evidence  was  rejected.  ( i) 

This  doctrine  of  admitting  evidence  of  usage  to  explain 
and  construe  mercantile  contracts  is  strongly  illustrated  by 
the  case  of  Cutter  v.  Powell  (2),  which  was  an  action  of 
assumpsit  brought  by  an  administratrix  for  work  and  la- 
bour done  by  the  deceased.  It  appeared  that  the  captain 
of  a  ship  had  given  a  note  to  the  deceased,  by  which  he 
promised  to  pay  a  sum  of  money  to  the  deceased,  provided 
that  he  proceeded  on  a  voyage,  and  continued  to  do  his 
duty  as  second  mate,  to  the  port  of  destination.  The  se- 
cond mate  died  on  the  voyage,  and  the  question  was,  whe- 
ther the  plaintiff  could  recover  in  this  general  action  any 
portion  of  the  wages  for  the  time  the  deceased  had  served. 
An  inquiry  had  been  made  by  the  direction  of  the  Court 
relative  to  the  usage  of  merchants  on  this  kind  of  agree- 
ment; but  no  settled  usage  could  be  ascertained  one  way  or 
the  other.  Lord  Kenyon  in  delivering  his  opinion,  after 
stating,  that  the  deceased  stipulated  to  receive  the  laiger 
sum  if  the  whole  duty  were  performed^  and,  unless  the  whole 
were  performed,  to  receive  nothing,  added,  that  cm  thh 
paiticular  contract  his  opinion  was  at  present  formed;  at 
the  same  time,  said  Lord  Kenyon,  if  we  were  assured  tha^ 
these  notes  are  in  universal  use,  and  that  the  commercial 
world  have  received  and  acted  upon  them  in  a  different 
'sense,  I  should  give  up  my  opinion.  And  Mr.  Justice 
Lawrence  said,  "  with  regard  to  the  common  case  of  an 
hired  servant,  to  which  this  has  been  compared,  such  a 
servant,  though  hired  in  a  general  way,  is  ocmadered  to  be 
hired  with  reference  to  the  general  understanding  upon  the 
subject,  that  the  servant  shall  be  entitled  to  his  wages  for 
the  time  he  serves,  though  be  does  not  continue  in  the  ser* 
Tipe  during  the  whole  year.     So  if  the  plaintiff  in  this  case 

(x)  ^rkiason  ▼.  Collier,  titt.  after         (%)  6T.fL3ao. 
Mich.  Z797,  Park,  Insur.  416. 
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could  have  proved  any  usage,  that  persons  in  the  situadon 
of  this  mate  are  entitled  to  wages  in  proportion  to  the 
time  they  served,  the  plaintiff  might  have  recovered  accord- 
ing to  that  usage.  But  if  this  is  to  depend  altogether  on 
the  terms  of  the  contract  itself,  the  plaintiff  cannot  recover 
any  thing." 

4.  The  same  rule  applies  to  all  written  agreements,  AgrMtnenu 
which  the  statute  of  frauds  requires  to  be  in  writing.  They  "^^^^ 
cannot  be  contradicted^  or  added  to,  or  substantially  varied  finuds. 
by  parol  evidence  ( 1 ) ;  for  such  evidence  would  defeat  the 
statute^  and  introduce  that  uncertainty,  which  it  was  the 
object  of  the  legislature  as  far  as  possible  .to  suppress. 
Where  the  rent  for  a  house  was  specified  in  a  written 
agreement  to  be  twenty-six  pounds  a  year,  and  the  landlord 
in  an  action  for  use  and  occupation  proposed  to  shew  by 
parol  evidence,  that  the  tenant  had  also  agreed  to  pay  the 
ground-rent,  the  Court  refused  to  admit  the  evidence  (2).  * 
So,  where  a  tenant,  having  paid  the  land-tax,  brought  an 
action  to  recover  it  back  from  his  landlord,  and  gave  in 
evidence  a  written  memorandum  of  agreement  in  the  plain- 
tiff's hand-writing,  which  specified  the  rent  and  terms,  but 
was  silent  respecting  the  pajonent  of  taxes,  the  defendant 
ofiered  parol  evidence^  that,  previously  to  the  drawing  up 

(i)  Binsted  v.  Col«maD,  Bunb.  65.         {^)  Prescoo  v.  Merccau,  %  Bbdc. 
Parteriche    v.  Powlet,    %  Atk.    383.      1149. 
Meres  T.Ansell,  3  Will.  175.    Wain 
▼.  Waricers,  5  £ast,  10. 


*  In  the  ciM  of  Preitoo  v.  Meriecau,  aboye  dted,  Mr.  Justice  Blackttone, 
after  tutiiif ,  that  thr  Court  could  neither  aker  the  rent  nor  the  term,  the  two 
thinp  expresied  in  the  agreement,  it  reported  to  hare  added^  *•  that  with  respect 
to  collateral  matten  it  might  be  different ;  the  pbintifT  might  ihew,  who  was  to 
put  the  house  in  repair,  or  the  like,  concerning  which  nothing  is  said.**  But  thif 
opinion  ia  not  consistent  with  the  prmctple  established  m  Meres  v.  Ansell  (3  Wils. 
ft75.)f  Rich  ▼*  Jackaon  (4Bro.  Ch.  0.515.)*  Powell  v.  Edmunds  (za  East, 6.)*  and 
several  other  casQs  above  mentioned,  which  pbinly  shew,  that  parol  evidence  is  not 
admissible  either  to  vary  or  add  to  the  terms  of  the  written  agreement.  To  add 
a  new  term,  or  to  define  what  was  before  indefinite^  ii  in  efl^  to  make  a  material 
vafiation. 

Ff3  of 
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of  the  memorandum,  it  had  been  mentioned  and  was  under- 
stood by  the  parties,  that  the  rent  was  to  be  paid  clear  of 
all  taxes ;  this  evidence  was  rejected,  and  the  Court  of 
Common  Pleas  afterwards,  on  a  motion  for  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  adjudged  tlie 
evidence  to  be  inadmissible,  and  refused  the  rule,  (i) 

Upon  the  same  principle,  the  verbal  declarations  of  an 
auctioneer  at  the  time  of  sale  are  not  admissible  in  evidence 
for  the  purpose  of  varying,  or  adding  to,  or  explaining  the 
printed  conditions  of  sale  (2).  Thus,  where  the  conditions 
described  only  the  number  and  kind  of  timber  trees  to  be 
sold  by  lot,  but  said  nothing  as  to  the  weight  of  the  timber, 
the  defendant,  in  an  action  for  not  completing  his  purchase 
according  to  the  conditions,  was  not  allowed  to  prove,  that 
the  auctioneer  at  the  sale  had  warranted  the  quantity  of 
timber  to  amount  to  a  certain  weight,  and  the  Court  of 
King's  Bench  was  of  ophiion,  that  this  evidence  had  been 
properly  rejected  (3).  Lord  EUenborough  said,  that  ^*  the 
purchaser  ought  to  have  had  it  reduced  into  writing  at  the 
time,  if  the  representation  then  made  as  to  the  quantity 
swayed  bim  to  bkl  for  the  lot.  If  the  parol  evidence  were 
admissible  in  this  case,  in  what  instance  might  not  a  party 
by  parol  testimony  superadd  any  term  to  a  written  agree- 
ment ?  which  would  be  setting  aside  all  written  contracts, 
and  rendering  them  of  no  effect.  There  is  no  doubt,  that 
the  warranty  as  to  the  quantity  of  timbn*  would  vary  the 
agreement  contained  in  the  written  conditions  of  sale.'' 

So,  when  a  contract  is  made  for  the  sale  of  goods,  and 
the  bargain  has  been  reduced  into  writing,  pursuant  to  the 
1 7th  section  of  the  statute  of  frauds,  parol  evidence  would 
not  be  admitted  to  shew  that  the  parties  agreed  to  vary  the 
quantify  of  goods  to  be  ddivered.     But  the  rule  is  di& 

(i)  Rich  V.  Jackson,  4  Bro.  Cb.  C.  330.     Higginson  v.  Clowes,  ij  Ve«. 

515.    6  Ves.jun.  334.n.  S.C.  jun.516.    Oowes  ▼.  Higginson, x  Vet. 

(ft)  Gomiliv.  £iiiart,  x  H.Bl.  ft89.  k  Betin.5t4. 
Jenkioson  t.  P«pys,  cited  6  Vcfc  jun.         (3)  PowcU  r.  Edmunds,  xs£Hi,ii 

ferent 
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ferent  with  respect  to  the  time  of  delivery,  or  the  particular 
mode  of  delivery,  which  are  not  essential  parts  of  the  con« 
tract,  but  are  frequently  expressed  in  the  memorandum, 
together  with  the  quantity  and  the  price  of  the  goods,  in 
order  the  more  easily  to  carry  the  contract  into  execution ; 
proof  of  a  verbal  agreement  has  therefore  been  allowed  to 
prolong  the  time  limited  in  a  written  contract  for  the  de- 
livery of  a  certain  quantity  of  barley  (i),  on  the  ground 
that  it  was  only  a  continuance  of  the  original  contract,  a 
forbearance  on  the  part  of  th6  plaintiff  for  a  longer  time; 
And  in  a  very  late  case  (2),  where  the  question  was,  whe* 
ther,  after  a  part-ddivery  of  goods,  which  by  a  written  . 
contract  were  to  be  delivei*ed  at  fixed  times,  a  verbal  agree* 
ment  to  extend  the  time  for  the  delivery  of  the  remainder 
was  good,  the  Court  of  King's  Bench  held  that  it  was 
gfood ;   for  this  was  not  a  parol  variation  of  the  contract, 
but  what  had  been  done  was  only  in  performance  of  the 
original  contract;  the  parties  agreed  to  a  substitution  of 
other  dajB  instead  of  those  originally  spedfied  for  its  per- 
formance, but  still  the  contract  remained. 

It  has  before  been  observed,  that  where  no  consideration 
is  expressed  in  a  deed,  a  consideration  may  be  proved. 
But  in  some  particular  cases  within  the  statute  of  frauds, 
the  oonsideration  must  be  stated  in  the  written  memo- 
randum, and  if  it  is  not  stated,  the  defect  cannot  be  sup- 
plied by  parol  evidence ;  thus,  in  the  case  of  Wain  v. 
Warlters(3),  which  was  an  action  on  a  promise  to  pay  the 
debt  of  a  third  person,  the  Court  of  King's  Bench  held, 
that  the  memorandum  signed  by  the  defendant  ought  to 
have  expressed  the  consideration  of  the  promise  as  well  as 
the  promise  itseli^  and,  the  consideration  being  omitted, 
that  the  plaintiff  was  not  entitled  to  recover ;  for  the  4th 
section  of  the  statute  of  irauds  enacts,  among  other  things, 

(i)  Warren  v.  Stagg,  ruled  by  Bui-  SuA  v.  LUI)  9  East,  348.    Ex  parte 

ler  J.,cUe<l  m  3  T.R.59r.  Mioet,  i4Ves.  jun.  190.     Ex  pjrtc 

(1)  Cuff  T.l'enn,  I  Mauled SeL II.  Gardom,  15  Vea.  187.     Bateman   v. 

(3)  5  Eaat,  10.    M  to  tbii  caae,  tee  Phillips,  15  Ea&t,  ^^^, 

Ff4  that 
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that  no  action  shall  be  brought,  whereby  .to  charge  the 
defendant  upon  any  special  promise  to  answer  for  the  debt» 
default,  or  miscarriage  of  another  person,  unless  the  agree^ 
menty  upon  which  such  action  is  brought,  or  somd  memo- 
randum  or  note  thereof,  shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  *,  &c. ;  and  the  Court  of  Kiog^s 
Bench  held,  in  the  construction  of  this  clause,  that  the 
word  **  agreement*'  must  be  understood  in  its  proper  and 
correct  sense ;  and  that,  as  the  consideration  for  the  pro* 
mise  is  part  of  the  agreement,  this  ought  also  to  be  stated 
in  writing.  The  same  reasoning  applies  to  all  other  cases 
within  the  fourth  section^  as  where  an  action  is  brought  on 
an  agreement  in  consideration  of  marriage,  or  on  any  coa* 
tract  for  an  interest  in  land,  or  upon  any  agreement  not  to 
be  performed  within  a  year.  It  will  not  follow  from  the 
case  of  Wain  v.  Warlters,  that  the  plaintiff  cannot  recover, 
unless  the  agreement  is  signed  by  all  the  parties  to  be 
bound ;  for  though  an  agreement  in  its  legal  signification 
means  ^^  a  mutual  assent  to  do  a  thing,  which  ought  to  be 
so  certain  and  complete,  that  each  may  have  an  action 
upon  it(iV  yet  the  clause  of  the  statute  by  stating  ex- 
pressly, <<  that  no  action  shall  be  brought  (whereby  to 
charge,  &c.),  unless  the  agreement  shall  be  in  writing,  and 
signed  by  the  party  to  he  charged  therefs>ith^'  implies  that  the 
other  party  may  recover  upon  it  without  having  argued 

(i)  Com.  Dig.  tit.  Agrecneot. 


*  Sc.  29  C.  %.  r.3.  t.  4.  enacts,  <*  that  no  aaion  shall  be  brought,  whereby  to 
chjige  iny  executor  or  adminUtrator  upon  any  ipecijl  promise  to  answer  damages 
out  of  his  own  estate-— or  whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default,  or  miacarriagei  of  another  peraon — er  to 
chaige  any  person  upon  any  agieement  made  upon  consideration  of  marriage— -cr 
upon  any  contract  or  sale  of  lands,  tenements,  or  hereditaments,  or  any  ioteresc 
in  or  concerning  them — or  upon  any  agreement,  that  is  not  to  beperfbnied 
within  the  space  of  one  year  from  the  making  thereof-* unless  the  agreement, 
upon  which  such  action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
shaU  be  in  writing,  and  signed  by  the  party  to  be  charged  therewitb»or  some  other 
person  thereunto  by  him  lawfully  authorised.*' 

it 
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it  (i).     Nor  are  the  words  of  the  statute  to  be  construed  so 
strictly,  as  to  make  it  necessary  to  state  precisely,  in  the 
memorandum  of  the  agreement  for  paying  the  debt  of 
another  person,  what  is  the  exact  amount  of  the  debt :  but 
it  will  be  sufficient  to  engage  to  pay  generally,  for  ail  the 
goods  furnished  within  a  certain  time,  or  whatever  sum  the 
person  may  owe,  &c.,  and  the  amount  of  the  goods  fur* 
nished,  or  of  the  debt  contracted,  is  to  be  ascertained  by 
evidence  at  the  trial  (2).     In  a  late. case  of  this  kind  (3), 
where  the  promise  to  pay  was  made  by  the  defendant  in  a 
letter  addressed  by  him  to  one  G.,  (in  which  he  undertook, 
in  case  6.  would  give  the  bearer  D*  W.  indulgence  for  a 
certain  time,  to  see  him  paid,)  the  Court  of  Ring's  Bench 
were  of  opinion,  that  the  evidence  of  G.  had  been  properly 
admitted  to  prove,  what  was  the  amount  of  the  debt,  and 
also  that  he  had  been  applied  to  by  the  defendant,  as  the 
attorney  of  the  plaintiff,  who  employed  him  to  sue  D.  W. 
ibr  the  debt  owing  to  the  plaintiff.     The  17th  section  of 
the  statute  relating  to  contracts  for  the  sale  of  goods,  as 
well  as  the  fourth,  makes  a  written  memorandum  necessary 
in  certain  cases  *,  but  it  requires  only  a  note  or  memo  - 
randum  in  writing  of  the  bargain^  not  a  memorandum  of 
the  agreentent ;   and  under  this  section,  it  has  been  deter- 
mined that  the  written  memorandum  need  not  express  the 
consideration  for  the  sale.  (4) 

5.  By  the  rule  of  law,  independently  of  the  statute  of  Contracts 
frauds,  parol  evidence  cannot  be  received  to  cohtradict  a  the  ftatute 

of  frauds. 

( i)  See  6  East,  308.  and  the  cases  on  {%)  15  East,  174* 

this  subject  collected  in  Mr.  Sugden's  (3)  Batemao  v.  Phillips,  15  East,  :^7l. 

Tr.  on  the  law  of  Vendor  and  Pur-  (4)  Egfrtgn  v.  Matthews,  6  East, 

chaser,  4th  edit.  p.  64*  307. 


*  St.  290.2.  C.3.  s.  17*  enacts,  *'  thac  no  contract  for  the  sale  of  any  goods 
wares,  and  merchandises,  for  the  price  of  ten  pounds  sterling  or  upwards,  shall  be 
sJlowed  to  be  gtxxl,  except  the  buyer  shall  accept  part  of  the  goods  so  sold,  ^nd 
actually  receive  the  same,  or  give  something  in  earnest  to  bind  the  bargain,  or 
m  part  of  payment,  or  that  some  note  or  memorandum  in  writing  of  the  said  bar- 
gain be  made  and  signed  by  the  parties  to  be  charged  by  such  contract,  or  their 
•gents  thereuoto  lawfully  autborued." 

written 
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written  agreement ;   the  written  instrument  must  be  con- 
sidered as  containing  the  true  agreement  between   the 
parties,  and  as  furnishing  better  evidence  than  any  which 
can  be  supplied  by  parol  (i),    Hiereason^  assigned  by 
Lord  Coke,  against  admitting  parol  evidence  to  contradict 
the  terms  of  a  deed,  is  very  general,  and  applies  to  the 
case  of  a  written  agreement,  though  no  writing  may  have 
been  absolutely  necessary.     <^  It  would  be  inconvenient," 
he  says,  ^^  that  matters  in  writing,  made  on  consideration, 
and  which  finally  import  the  certain  truth  of  the  agreement 
of  the  parties,  should  be  controlled  by  an  averment  of  the 
parties,  to  be  proved  by  the  uncertain  testimony  of  slippery 
memory  (2)/'     Thus,  where  there  has  been  a  contract  in 
writing  for  the  sale  of  goods,  specifying  the  quantity  and 
the  price,  neither  of  the  contracting  parties  would  be 
allowed  to  give  evidence  of  .conversations  previous  to  or  at 
the  time  of  making  the  bargain,  for  the  purpose  of  prcmag 
that  the  price  was  to  be  different,  or  that  a  different  qaan- 
tity  was  to  be  delivered ;    for  this  evidence  would  directly 
contradict  the  written  memorandum,  whidi  must  be  con- 
sidered as  expressing  the  final  intention  and  understanding 
of  the  parties  at  the  time  of  the  contract     For  the  same 
reason,  if  the  time  of  carrying  away  the  goods  is  not  ex* 
pressed  in  the  agreement,  (and  therefore  a  reasonaUe  time 
is  allowed,)  evidence  will  not  be  admitted,  that  the  pur- 
chaser verbally  agreed  to  carry  them  away  immediately 
after  the  purchase  (3).     But  if  it  was  not  necessary  in  die 
first  instance  to  have  (he  bargain  reduced  krto  writing, 
evidence  of  conversations  subsequeni  to  the  time  of  mak- 
ing the  agreement  would  probably  be  admitted,  to  shew 
that  the  parties  agreed  afterwards  to  vary  the  contract,  or 
add  some  new  stipulation.     Here  the  written  agre^nent, 
so  far  as  it  purports  to  express  the  true  meaning  of  the 
parties,  that  is,  down  to  the  time  of  its  being  condaded, 
is  not  in  any  manner  contradicted  or  impugned;  but  &om 

(i)  ft  Atk.  383.    ft  Bra.  Ch.  C.  ftz^.         (ft)  5  itep.  ft6. 
7  Ves.  jun.  %i  8.    4  Taunu  786.  (3)  GfMv«s  ?.  Ashlin,  3  C«mpb.  436* 

the 
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the  proposed  evidence  it  would  appear,  that  they  after- 
wards varied  or  added  to  the  contract ;  which  is  not  in- 
consistent with  any  thing  contained  in  the  original  agree- 
ment.    Lord  Hardwicke  is  r^orted  to  have  said  in  a  case 
before  him  (i),  that  **  to  add  any  thing  to  an  agreement  in 
writing  by  admitting  parol  evidence,  which  would  affect 
land,  is  not  only  contrary  to  the  statute  of  frauds,  but  to 
the  rule  of  common  law,  before  that  statute  was  in  being.'' 
It  is  not,  however,  expressly  stated  in  the  report  of  the 
case  before  Lord  Hardwicke,   whether  the  circumstance, 
to  which  the  parol  evidence  related,  was  previous  or  sub- 
sequent to  the  signing  of  the  agreement;   but  it  seems 
rather  prbbable,  from  the  nature  of  the  case,  that  it  was 
previous. 

And  though  an  ambiguity  apparent  on  the  iace  of  a 
written  instrument  cannot  be  explained  by  extrinsic  evi- 
dence, yet,  where  a  question  arises  as  to  the  general  inten-     1 
tion  of  the  parties,   concerning  which   the  instrument  is 
not  decisive,  it  has  been  held,  that  proof  of  independent 
facts   collateral  to  the  instrument  may  be  properly  ad- 
mitted.    Thus,  in  the  case  of  King  v.  Laindon  (2),  where^     ^ 
on  a  question  between  two  parishes  respecting  the  settle- 
ment of  a  pauper,  it  appeared,  that  the  pauper  agreed 
to  serve  a  person  three  years  to  learn  the  business  of  a 
carpenter,  and  evidence  was  admitted  at  the  sessions,  that, 
at  the  time  of  making  this  agreement,  the  pauper  agreed 
also  to  give  a  sum  of  money  as  a  premium  to  be  taught 
the  trade ;  that  he  paid  the  money,  and  that  he  was  not 
to  be  employed,  nor  was  he  employed,  in  any  other  work 
than  that  of  a  carpenter;  the  court  of  King's  Bench  held, 
that  the  evidence  was  properly  admitted,  as  it  was  not 
ofibred  to  contradict  the  written  agreement,  but  to  ascer- 
tain an  independent  ilict  collateral  to  the  written  instru- 
ment, in  order  to  »plain  the  intention  of  the  parties,  the 

(i)    Panerklie  ?.  Po«rl«t,   4  Atk.         (3)8T.R.379.    And  see  14  Vet. 
384*    See  Clinui  v.  Ceoke»  i  adioel,     170. 
&  Let  35. 

instrument 
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instrument  being  in  some  measure  equivocal.  It  does  not 
distinctly  appear  from  the  report,  whether  the  fact  alluded 
to  was  the  verbal  agreement,  (by  which  the  pauper  agreed 
to  pay  a  premium,  and  stipulated  that  he  was  to  do  only 
carpenter's  work,)  or  only  the  payment  pf  a  certain  sum  of 
money  by  the  pauper  to  the  master  at  the  time,  wh^i  the 
agreement  was  made.  But  from  the  opinions  expressed 
by  the  Court,  in  which  the  evidence  of  the  verbal  agree- 
ment was  not  adverted  to,  it  may  be  inferred,  that  the 
latter  fact  alone  was  adjudged  to  be  admissible.  Lord 
Kcnyon  said,  **  The  evidence  was  ofiered  to  ascertain  an 
independent  fact,  and  I  thitik  it  was  properly  received  in 
evidence.  That  being  so,  the  case  appears  to  be  shortly 
this :  in  consideration  of  three  guineas  paid  by  the  pauper^, 
the  master  undertook  to  tcflch  him  the  business  of  a  carpenter^ 
and  the  pauper  was  to  serve  three  years"  Mr.  Justice 
Lawrence  expressed  himself  nearly  in  the  same  words; 
and  Mr.  Justice  Le  Blanc  concurred  in  opinion  with  the 
Court,  that  the  parol  evidence  was  admissible,  as  evidence 
of  a  fact  collateral  to  the  written  instrument,  (i) 

Faroi  apee-  A  deed  cannot  be  discharged  or  revoked  by  parol ;  for 
charged  by  ^ery  contract  or  agreement,  says  Lord  Coke,  ought  to  be 
P"^<^  dissolved  by  matter  of  as  high  a  nature  as  the  first  deed; 

nihil  tarn  conveniens  est  naturali  squitati,  quam  unom- 
quodque  dissolvi  eo  ligamine,  quo  ligatum  est(2).  But  it 
appears  to  be  generally  understood,  that  executoiy  agree- 
ments in  writing,  not  under  seal,  may  before  breach  be  dis- 
charged and  abandoned  by  a  subsequent  unwritten  agree- 
ment, as  well  in  eases  where  the  original  ctmtract  is  re- 
quired by  the  statute  of  frauds  to  be  in  writing,  as  where 
writing  is  unnecessary.  The  reason,  above  cited  from 
Lord  Coke's  reports,  applies  only  to  agreements  by  spe- 
cialty. Agreements,  not  by  specialty,  whether  writtai  or 
unwritten,  are  classed  on  the  same  level,  and  denominated 

(i)  See  also  14  East,  544.  case;  6  Co.  Rep.  44.  a.     BnddickT. 

(4)  5  Rep. »6.  a.  3  Lev.  134.  Blake*a     Thompaoo,  tf  Ejist, 344. 
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agreements  by  parol;  there  is  no  such  third  class  recog- 
nized by  the  law  of  England  as  contracts  in  writing  not 
under  seal ;  if  they  arc  merely  written  and  not  specialties, 
they  are  called  parol  (or,   more  properly,   simple)  con- 
tracts (i).     It  follows,  therefore,  that  to  admit  evidence  of 
an  unwritten  agreement,  for  the  purpose  of  shewing  an 
abandonment  or  discharge  of  a  previous  written   agree- 
ment, would  not  be  to  dissolve  the  agreement  by  matter  of 
an  inferior  nature.     Nor  does  the  statute  of  frauds  contain 
any  provision  respecting  the  dissolution  of  agreements; 
it  prescribes  the  manner  of  revoking  wills,  and  in  many 
cases  makes  a  written  memorandum  necessary  in  order  to 
establish  and  enforce  agreements,  but  as  to  the  discharge 
or  abandonment  of  executory  agreements  the  statute  is 
entirely  silent,  leaving  the  case  as  it  stood  at  common  law. 
The   1 7th  section  enacts,  in  certain  cases,  that  "  a  con'- 
tract  for  the  sale  of  goods  shall  not  be  allowed  to  be  good, 
unless  some  note  or  memorandum,  in  writing,  of  the  bar- 
gain shall  be  made  and  signed,''  &c. ;  but  an  agreement 
to  waive  that  contract,  before  breach,  b  not  a  contract  for 
the  sale  of  goods,  and  may  therefore  be  binding,  though 
not  reduced  into  writing.     So,  the  fourth  section  enacts, 
that   "  no  action  shall  be  brought  ,t^on  any  contract  or 
sale  of  landsy  &c.,  or  any  interest  in  or  concerning  them, 
Unless  the  agreement,   upon   which   the  action   shall   be 
brought,   or  some  memorandum  or  note  thereof  shall  be 
in    writing,"   &c. ;    this  is   very  different   from  enacting, 
that  all  contracts  or  agreements  concemttig  land  shall  be 
in  writing,  terms  so  general  and  comprehensive  that,  if 
they  had  been  introduced  into  the  act^  they  might  be  con- 
sidered as  including  an  agreement  for  the  waiver  of  a 
purchase  contract,  as  well  as  the  original  agreement  itself; 
the  section  only  provides,  that  "  no  action  shall  be  brought 
upon  any  contract  or  sale  of  landsy*  &c.,  but  it  does  not 
proceed  to  enact,  in  case  an  action  is  brought,  and  the  de- 
'    fence  set  up  is  a  dissolution  and  abandonment  of  the  agrec- 

(i)  Rannv.  Hughes,  7  T.R.  3^0,0. 

ment, 
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menty  that  some  note  or  written  memorandum  ia  aho 
necessary  to  give  effect  and  ralidity  to  such  subsequent 
agreement. 

On  a  hill  filed  in  a  court  of  equity  for  the  specific  per- 
fermance  of  a  written  agreement,  it  appears  to  be  the  better 
opinion,  that  the  defendant  may  insist,  that  the  agreement 
has  been  since  discharged  merely  by  parol  between  the 
parties  ( i ).  In  the  case  of  Buckhouse  and  Crossby  (a),  in- 
deed, where  a  bill  was  filed  for  the  qpedfic  performance  tii 
a  contract  for  the  sale  of  an  estate^  and  the  defendant 
insisted  that  the  contract  had  been  disdiarged  by  parol,  in 
support  of  which  the  case  of  Goman  v.  Salisbury  was  cited 
as  an  authority,  Lord  Hardwicke  is  reported  to  have  de- 
clared, that,  '^  though  he  would  not  say,  that  a  contract 
in  writing  could  not  be  waived  by  parol,  yet  he  should  ex- 
pect in  such  a  case  a  very  clear  proof,  and  the  proof  In  the 
case  before  him  he  thought  very  insufficient  to  discharge  a 
contract  in  writing;"  Lord  Hardwicke  then  observed^  that 
the  statute  of  frauds  requires,  <^  that  all  contracts  and 
agreements  concerning  land  should  be  in  writing,  and  that 
an  agre^nent  to  waive  a  purchase-contract  is  as  much  an 
agreement  concerning  land  as  the  original  contract;  how- 
ever, there  was  not  occasion  then  to  detwmine  the  point  *." 

And 

( i)  Coman  ▼.  Salisbury,  i  Vera.  24a,  in  i  Schoal.  ft  Lef.  39.  a  Ves.  199.  S.  P. 

cited  aod  approved  by  Sir  J.  Scnmge  in  i  Vet.  jun.  404.  S.P.      17  Vcs.  jus. 

Legal  V.  MtUer,  %  Ves.  299.,  and  in  356.  S.  P. 
Pitciirne    v.  Ogbourne,    %  Ves.  376.,  (2)  £q.  Cas.  Ah,  31. 

and  cited  by  I^ord  Chancellor  Rodcmlale 


•ma^mm 


*  In  this  cast  of  Buckhouse  and  Croiibyy  the  waiver  was  not  between  the  pur- 
chaser and  vendor,  but  between  a  former  and  a  subsequent  purchaser.  The  m- 
terial  facts  of  the  case  will  be  found  to  be,  that  A.  seised  of  lands  in  fee  simple 
mortgaged  them  to  the  defendant/  and  afterwards  authorised  his  attorney  to  sdl 
the  esute,  who  sold  it  by  parol  agreement  to  the  phintiff;  A.  being  inlbnocd 
of  tbia,  wrote  to  the  plaintiff*  acquaintntg  him,  that  he  accepted  the  [iinrhasi 
money;  afterwards  A*  by  letter  offered  the  estatf  tm  the  same  money  to  a  third 
person,  who  agreed  with  A.  for  the  purchase  00  behalf  of  the  defendant,  and 
accordmgly  A.  by  indentore  conveyed  the  prenusea  to  the  defeodaat,  in  coft- 
sideration  of  300  guineai  then  paid.    JBclbre  tfaii  cooreyancey  C,  wfaQ  created 

lor 
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And  in  the  case  of  Bell  v.  Howard  ( i ),  Lord  Hardwicke^ 
after  noticing  an  objection  on  the  part  of  the  defendant 
against  decreeing  an  execution  of  written  articles  for  the 
sale  of  an  advowson,  (namely,  that  the  plaintiff  had  waived 
the  articles,)  is  reported  to  have  said,  that  ^^  it  was  certain 
an  interest  in  land  could  not  be  parted  with  or  waived  by 
naked  parol  without  writing;"  but  added,  ^*  that  articles 
may  by  parol  be  so  far  waived,  that  if  the  party  come  into 
a  court  of  equity,  to  have  a  specific  execution  of  them,  such 
parol-waiver  will  rebut  the  equity  which  the  party  before 
had,  and  prevent  the  court  from  executing  them  specific 
cally."     But,  in  the  last  case  on  this  subject  (2),  where  the 
plaintiff  prayed  a  specific  performance  of  an  agreement  for 
a  lease»  under  which  the  plaintiff  had  taken  possession,  and 
afterwards,  as  the  defendant  stated  in  his  answer,  the  parties 
mutually  abandoned  the  terms  of  the  written  agreement, 
and  made  another  agreement  by  parol,  the  Master  of  the 
Rolls,  observing  upon  the  argument  for  the  defendant, 
<<  that  the  agreement  was  waived,  and  that  a  written  agree- 
ment may  be  so  far  waived  by  parol,  that  the  Court  will 
refiise  the  interposition  of  its  equitable  jurisdiction  to  en^ 
force  it,"  said,  that  as  he  conceived  there  was  not  in  the 
ease  before  him  any  waiver  within  the  meaning  of  the  dicta 
or  the  decisions  upon  the  subject,  it  was  not  necessary  for 
him  to  give  any  precise  opinion  upon  the  point;  <^  but," 
he  added,  <^  as  at  present  advised,  I  incline  to  think  upon 
the  doctrine  of  this  court,  such  would  be  the  effect  of  a 
parol  waiver  clearly  and  satisfectorily  proved.     The  waiver 
spoken  of  in  the  cases  is  an  esktixe  abandonment  and  disso- 
lution of  the  contract,  restoring  the  parties  to  their  former 

(i)  9Mod  30».  (a)  Price  V.Dyer,  17  Vej. 356. 363. 

See  also  9  Ves.  350. 


for  the  purchase  on  behalf  of  the  defendants,  had  notice  of  the  phintiff 's  title, 
but  being  eiamhued  as  witness  for  the  defendant,  sirore  that,  before  the  conveyance 
was  eiecuted  to  him,  the  pbintiff  agreed,  that  all  prior  contracts  between  him 
and  A«  ahoold  be  void,  and  that  it  should  be  referred  to  A.,  whether  the  plaintiff 
or  the  defendant  diould  be  the  pur«haser|  and  that  At  being  written  tOt  gave  the 
preference  to  the  defendant. 

situation* 
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situation.  No  such  thing  was  for  a  moment  in  the  contem- 
plation of  the  parties.  All  that  they  at  any  time  meant  was 
to  add  to  or  modify  the  terms  of  the  original  agreemenL" 
The  bill  was  accordingly  dismissed,  but  without  costs. 


Sect.  III. 

Of  the  Buk  in  Courts  qfEquity^  respecting  the  Admissibilihi 

of  Parol  Evidence, 

The  rules  of  evidence  in  courts  of  equity  are  the  same 
as  in  courts  of  common  law ;  and  it  is  a  general  principle^ 
established  in  the  former,  no  less  than  in  the  latter,  that 
parol  evidence  of  the  intention  of  the  parties  is  not  admis- 
juble  to  vary  or  add  to  the  terms  of  a  written  agree- 
ment ( I  )•  If  the  agreemient  is^rtain,  explained  in  writings 
and  signed  by  the  parties,  that  binds  them ;  if  it  is  not  cer- 
tain, and  parol  evidence  .is  necessary  to  prove  what  the 
terms  were,  to  admit  such  evidence  would  e£PectuaIly  break 
in  upon  the  statute  of  frauds,  and  introduce  all  the  mis- 
chief, inconvenience,  and  unceitainty,  which  the  statute 
was  designed  to  prevent  (2).  In  the  case  of  Rich  v.  Jack- 
^^^{2)9  therefore^  on  a  bill  for  specific  performance,  the 
Court  of  Chancery  gave  the  same  judgment  against  the 
admissibility  of  parol  evidence  varying  a  written  contract, 
as  had  been  previously  given  by  the  Court  of  Common 
Pleas  in  an  action  between  the  same  parties.  "  The  ques- 
tion," said  Lord  Rosslyn  in  that  case^  ^  is,  whether  in 
aquity  any  more  than  at  law  such  evidence  ought  to  be  ad* 
mitted ;  whether  there  is  any  distinction  infa  court  of  equity, 
where  a  party  comes  to  enforce  a  written  agreement  by  ob- 
taining a  more  formal  instrument,  and  to  add,  in  doing 
that,  a  term  not  expressed  in  the  written  agreement,  and 
of  such  a  nature  as  to  bear  against  the  written  agreement? 

tt)  Fell  V.  ChamberUine,  %  Diclc         (1)  P«r  Buller  J, Brodie v. St. Paul, 
414.    Hare  V.  ShMrvrood,  I  Vcs.  jua.      X  Vet.j11a.333. 
MI-     Jordan  v.  Sawkint,  3  Br.  Ch.  C.  (3)  Vid.  sup.  438. 

3S8.    X  Ves.  jun.  40A.  5.  a    lacksoa 
T.  Cptor,  s  Ves.  jun.  688. 

'  I  have 


SecL^O  in  Courts  qf  Eqmtif.  445 

I  have  looked  into  all  the  cases,  and  cannot  find  that  this 
court  has  ever  tak^  npon  itself  in  executing  a  written 
agreement  by  a  specific  performance,  to  add  to  it  by  any 
circumstance  that  parol  evidence  could  introduce/' 

There  are  certain  exceptions  to  this  general  rule,  the 
principal  of  which  will  be  briefly  considered  in  the  follow- 
ing section.  First,  it  will  be  inquired,  in  what  cases  a 
defendant  may  prove  by  parol  evidence  a  variation  in  a 
written  agreement,  contrary  to  the  intention  of  the  party ; 
secondly,  whether  a  plaintiff  may  produce  such  evidence. 
Some  cases  will  then  be  mentioned,  in  which  extrinsic  evi- 
dence has  been  admitted,  to  rectify  mistakes  in  deeds,  and 
for  the  purpose  of  raising  trusts  in  wills, 

I.  When  a  court  of  equity  is  called  upon  to  exercise  its 
peculiar  jurisdiction  by  decreeing  a  specific  performance, 
the  party  to  be  charged  is  admitted  to  shew,  that  under  the 
circumstances  the  plaintiff  is  not  entitled  to  have  the  agree- 
ment specifically  performed  (i).  The  admission  of  such 
evidence  as  matter  of  defence  is  very  frequent;  it  is  used 
to  rebut  an  equity.  The  defendant  says,  <<  the  agreement 
which  you  seek,  is  not  the  agreement  which  I  meant  to 
enter  into ;"  and  then  he  is  let  in  to  prove  fraud  Gt  mis- 
take (2).  For  the  Court  will  not  grant  a  decree  for  specific 
performance,  unless  it  is  satisfied,  that  under  all  the  cir- 
cumstances it  is  equitable  to  give  more  relief  than  the 
plaintiff  is  entitled  to  at  law. 

The  statute  of  frauds  has  not  altered  tlie  situation  of  a 
defendant,  against  whom  a  specific  performance  is  prayed  ; 
and  he  may  give  the  same  evidence  now,  which  he  might 
have  given  before  (3).  For  the  words  of  the  statute  are, 
that  ^^  no  person  shall  be  charged  upon  any  contract  or 
sale  of  lands,  &c.,  unless  the  agreement  or  some  memoran- 

(x)  7Ve8.juo.  ST9.  (3)  mVcl  juD.5a4. 

(2)  X  Sclioal.  &  Lef.  39. 

6  g  dum 
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dum  or  note  thereof  ahall  be  in  writing,  and  s%ncd  by  the 
party  to  be  charged  therewith  or  some  other  person  there* 
imto  by  him  kwfully  authorized."  No  person,  then,  caa 
be  charged  with  the  execution  of  an  agreement,  who  has* 
not  either  by  himself  or  his  agent  signed  a  written  agree- 
ment; but  the  statute  does  not  say,  that,  if  a  written 
agreement  is  signed,  the  same  exception  to  it  may  not 
be  taken  as  before  the  statute.  Now  before  the  statute^ 
if  a  bill  had  been  brought  for  specific  performance,  and  it 
bad  a{^>eared  that  the  agreement  had  been  prepared  con- 
trary to  the  intent  of  the  defendant,  he  might  have  said, 
*^  that  is  not  the  agreement  meant  to  have  been  signed." 
Such  a  caae  ia  left  as  it  was  by  the  statute ;  the  statute  does 
not  say  that  a  written  agreement  shall  bind,  but  that  an 
im written  agreement  shall  not  bind,  (i) 

The  general  (H*inciple^  to  be  deduced  from  the  Tarious 
authorities  on  this  subject  (a),  appears  to  be,  that  a  de- 
fendant in  answer  to  a  bill  for  a  specific  performance  may 
suggest,  and  prove  by  parol  evidence,  that  by  reason  of 
fraud,  surprise^  or  mistake,  th^  written  instrument  does 
not  correctly  and  truly  express  the  agreement,  but  that 
there  is  an  omission  or  insertion  of  a  term,  or  some  mate- 
rial variation,  contrary  to  the  intention  and  understanding 
of  the  parties. 

The  defendant  may  be  admitted  also  to  prove  by  parol 
evidence,  that,  after  signing  the  written  agreement,  the 
parties  made  a  verbal  agreement  varying  the  former ;  pro- 
vided those  variations  have  been  so  acted  upon,  that 
the  original  agreement  can  no  longer  be  enforced  with- 
out a  fraud  upon  the  defendant  Thus,  in  a  case 
where  there  was  a  written  agreement  for  the  lease  of  a 

(i)  See  Lord  Redesdj|le*s  judjrment  6Ves.  jun.  .^28.    WooDam  v.  Heam, 

in  the  case  of  Clinan  V.  Cooke,  I  Schoal.  7  Ves.  jun.  an.     Clarke  r.  Gr»t, 

&  Lef.  39.  14  Ves. jun. 524.   Ratnsbottom  ▼.  Goa- 

(a)  Joynesv.  Staibam,  3  Atk.  388.  den,  1  Ve$.  &  Beam.  165.     Wincli  v. 

Marquis  of  Townsend  v.  Siaiigroom,  Winchester,  i  Ves.  *  Beam.  375. 

house. 
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boDse^  at  the  annual  jent  of  32/.^  and  that  the  owner 
of  the  honse  should  put  it  in  repair;  it  was  afterwards 
discovered,  that  the  house  was  not  worth  repairing,  and 
without  any  alteration  of  the  agreement  the  house  was 
m  consequence  pulled  down  with  the  consent  of  the 
tenant,  who  was  apprised  of  the  great  expence,  which 
the  landlord  must  necessarily  have  incurred  in  making 
the  repairs;  the  tenant  then  made  a  verbal  agreement 
to  add  8/.  per  annum  to  the  32/.,  provided  the  house 
should  be  rebuilt ;  and  on  a  bill  brought  by  the  tenant 
for  a  specific  performance  of  the  lease,  on  the  foot  of 
the  written  agreement  to  pay  32/.  rent,  the  defendant 
in  his  answer  set  up  the  parol  agreement  (i).  Here  the 
original  agreement  was  unexceptionable,  but  the  execution 
of  it  under  the  new  circumstances  would  have  been  a  fraud 
upon  the  landlord ;  the  landlord  having  rebuilt  instead  of 
repairing  the  hous^  and  the  tenant  having  agreed  to  pay 
an  additional  rent  in  consideration  of  the  additional  ex* 
pence.  But  variations,  verbally  agreed  upon,  are  not 
sufficient  to  prevent  the  execution  of  a  written  agreement, 
where  the  situation  of  the  parties  in  all  other  respects  re- 
'    mains  unaltered.  (2) 

2.  Whether  a  plaintiff  in  equity,  on  a  bill  for  the  spe- 
cific performance  of  a  written  agreement,  can  in  any  case 
be  admitted  to  prove,  that  some  terms  of  the  agreement 
have  been  omitted  or  varied  by  fraud,  mbtake,  or  surprize, 
and  that  the  agreement  is  difierent  from  what  the  parties 
intended ;  and  whether,  on  such  a  case  being  distinctly 
proved,  the  plaintiff  can  obtain  a  decree  for  a  specific  per- 
formance of  the  agreement  in  its  rectified  form,  is  a  much 
larger  and  more  difficult  question,  and  one  on  which  it  is  - 
not  easy  to  reconcile  all  the  authorities.  In  the  cases  of 
Lord  Irnham  V.  Child {3),  and  Lord  Portmore  v.  Morris  (4), 

(0   I'^gal  V.Miller,  2  Ves.  299.,         (2)  17  Ves.juo.  364.,and  tee  Ome« 
cited  6  Vet.  jun.  336.  n.;  and  17  Vei.      rod  v.  Hardman,  5  Vcs.  jun.  722. 
jua.364.  (3 )  I  Bro.  Ch.  C.  91. 

(4)  2Bro.Ch.C.2i9, 

G  g  2  where 
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where  the  plaintiff  filed  a  bill  to  redeem  an  annuity, 
and  the  question  was,  whether  parol  evidence  could  be 
admitted  to  shew,  that  the  parties  intended  the  annuity 
to  be  redeemable,  but  did  not  insert  in  the  deed  a  clause 
to  that  eiiect,  supposing  it  would  make  the  transaction 
usurious*;  Lord  Thurlow  in  the  one  case,  and  Lord 
Kenyon  in  the  other,  thought  it  clear,  that  if  the  clause 
had  been  omitted  hy  fraud,  or  if  the  agreement  had  been 
*  varied  by  fraud,  the  evidence  would  be  admissible.  Lord 
Thurlow,  in  the  former  case,  after  saying,  that  the  rule  of 
evidence  is  not  subverted,  if  there  is  clear  proof  of  Jravd, 
added,  **  then  as  to  mistake  or  accident,  suppose  it  were  a 
clear  thing,  that  one  agreement  was  intended,  and  that  by 
accident  it  was  extended  further ;  but  there  is  no  such  case 
in  the  books ;  if  admitted  to  be  a  mistake,  the  Court  would 
not  overturn  the  rule  of  equity  by  varying  the  deed,  but  it 
would  be  an  equity  dehors  the  deed.  Then  it  should  be 
proved  as  much  to  the  satisfaction  of  the  Court,  as  if  it 
were  admitted."  In  another  part  of  his  judgment  Lord 
Thurlow  says,  <^  It  is  necessary  to  see  the  statement  of  the 
bill ;  if  it  states,  that  it  was  agreed,  that  the  clause  for  re- 
demption  should  not  be  inserted,  they  cannot  read  the  evi- 
dence; 'but  if  it  is  stated,  that  it  was  intended  to  insert 
the  clause,  but  that  it  was  suppressed  by  fraud,  I  cannot 
refuse  to  hear  evidence  read  to  establish  the  rule  of  equity. 
They  are  at  liberty  to  read  evidence  to  prove  sucli  fraud, 
as  will  make  a  ground  in  equity.*' 


*  X^ord  £]/don  has  obfienred(«)  on  these- cisest  di9t  they  proceed  on  aa  inda- 
putably  dear  principle,  that  the  parties  did  not  mean  to  insert  ia  the  agrcrnnent  a 
pTOvision  for  redemption,  because  they  a^eed  that  it  would  be  usurious;  and  they 
desired  the  Court  to  do  not  what  they  intended,  for  the  insertion  of  thic  provi* 
aion  was  directly  contrary  to  that  intent bn;  but  tkey  desired  to  be  put  ia  the 
same  situation  as  if  they  had  been  better  informed,  and  consequently  had  a  con» 
trary  intention.  The  answer  is,  they  admit  it  was  not  to  be  in  the  deed ;  and 
why  was  the  Court  to  insert  it,  where  two  risks  hid  occurred  to  the  paitiei  \  die 
danger  of  usucy,  and  the  danger  of  trusting  to  the  honour  of  the  party. 

(a)  6yes.iun,33«- 

Thi« 
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TTiis  doctrine  respecting  the  propriety  of  receiving  parol 
evidence  on  the  part  of  the  plaintiff  under  circumstances 
of  desLT  Jrctud^  appears  to  have  been  admitted  in  other 
modern  cases  (i).  The  difficuhy  has  generally  been  in 
carrying  the  principle  into  practice,  and  in  ascertaining 
what  constitutes  a  fraud.  In  the  case  of  Pember  v. 
Mathers  (a),  Lord  Thurlo%v  allowed  the  plaintiff,  on  a 
bill  for  specific  performance,  to  give  parol  evidence  of  a 
promise  by  the  defendant  under  the  following  circum- 
stances. The  bill  was  filed  by  the  original  lessees .  of  a 
leasehold  estate,  against  an  assignee  of  the  lease,  on  his 
parol  undertaking  to  indemnify  the  plaintiff  against  all 
rents  and  covenants  to  be  paid  or  kept  on  the  part  of  the 
lessee,  and  to  execute  a  bond  for  such  an  indemnity.  The 
assignment  had  been  made  by  a  sale  by  auction ;  and  the 
conditions  of  sale  did  not  stipulate  the  indemnity ;  but  it 
rested  only  on  parol  evidence.  This  evidence  was  ob- 
jected to  as  inadmissible,  on  the  ground,  that,  where  the 
parties  have  entered  into  a  written  agreement,  no  parol 
evidence  could  be  admitted  to  increase  or  diminish  such 
agreement.  Lord  Thurlow  said,  '^  the  rule  is  right ;  but 
where  the  objection  (to  the  omission  of  an  article)  was 
formally  made,  and  promised  by  the  otlier  party  to  be 
rectified,  it  comes  among  the  string  of  cases,  where  it  is 
considered  as  a  fraud  upon  the  rule  of  law."  As  some 
doubt  arose,  whether  the  evidence  was  sufficient  to  estar 
blish  the  parol  undertaking  to  indemnify,  entered  into  by 
the  defendants,  Lord  Thurlow  directed  an  issue  to  be 
tried,  whether  such  promise  was  made  on  the  day  of  the 
execution  of  the  assignmeDt;  and,  this  being  found  in  the 
affirmative,  the  plaintiff  had  a  decree  for  a  specAc  per- 
formance. In  speaking,  however,  of  the  case  of  Pember 
V.  Mathers,  the  present  Master  of  the  Rolls  appears  to 
have  entertained  some  doubt,  how  far  it  would  be  proper 
to  go  the  whole  length  of  the  doctrine  there  laid  down,  or 

(i)  See  Maniais  of  Townfend  ▼.         (a)  i  Bro.Ch.C.^z. 
Sungroonii  6  Vet.  jiin.  358. 
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4J4  Of  the  Admissibility  of  Parol  Evidence^  [Ch,  lo^ 

to  decree  a  specific  performance,  on  the  ground  of  such  a 
promise,  (i) 

It  does  not  appear  from  any  reported  case,  that  the 
plaintiff  has  been  allowed  to  give  parol  evidence,  varying 
a  written  agreement,  on  the  ground  of  mistake  or  sm^prise. 
In  the  case  of  Joynes  v.  Statham  (2),  indeed,  where,  on  a 
bill  for  the  specific  performance  of  an  agreement  for  the 
lease  of  a  house  at  a  certain  rent,  the  defendant  was  ad- 
mitted to  prove  by  parol  evidence,  that  the  agreement  was 
for  rent  clear  of  all  taxes,  Lord  Chancellor  Hardwicke, 
after  observing,  that  ^^  the  defendant  had  a  right  to  insist, 
either  on  account  of  an  omission^  mistake^  or  frauds  that  the 
plaintiff  should  not  have  a  specific  performance,"  is  re- 
ported to  have  added,  '^  Suppose  the  defendant  had  been 
the  plaintiff^  and  had  brought  a  bill  for  a  specific  per- 
formance of  the  agreement,  I  do  not  see  but  that  he  might 
have  been  allowed. the  benefit  of  disclosing  this  to  the 
Court ;  because  it  was  an  agreement  executory  only,  and 
as  in  leases  there  are  always  covenants  relating  to  taxes, 
the  master  will  inquire,  what  the  agreement  was  as  to 
taxes}  and  therefore  the  proof  offered  here  is  not  a 
variation  of  the  agreement,  but  is  explanatory  only  of 
what  those  taxes  were."  Lord  Redesdale  in  a  very 
late  case  (3),  commenting  on  this  passage,  observed, 
<^  that  the  words  do  not  appear  to  import  any  thing  posi- 
tive;" and  with  respect  to  the  case,  which,  Lord  Hard* 
wicke  conceived,  might  possibly  be  made,  where  even  a 
plaintiff  might  be  admitted  to  shew  an  omission  in  a  writ* 
ten  instrument  as  well  on  the  ground  of  mistake  as  of 
fi*aud  *,  added,  that  he  could  find  no  decision,  except  the 
contrary  way. 

In 

(i)  See  14  Vcs.  jun.  524.  (3^  CBnan  v.  Cooke,  1  ikhoal  &  Lef. 

(ft)  3  Atk.  38S.  39*  See  tUo  4  Bra.  Cfa.C.  518.  6  Ves. 

juD.  %^s^  n.;  and  7  Ves.  jun.  aio. 

•  The  words  of  Lord  Redesdale,  in  the  repon,  are  as  foHow :  «  There  seems 
to  liave  been  somethiog  of  a  fioating  idea  in  the  mind  of  Lord  Hardwicke,  that 
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In  the  case  of  the  Marquis  of  Townshend  v.  Stan- 
groom  (i),   Lord   Eldon,   after  observing   <^  that  it  was 
competent  to  a  court  of  equity,  (for  the  purpose  of  emr- 
bling  it  to  determine,  whether  it  will  specifically  execute 
an  agreement,)  to  receive  evidence  of  the  circumstances, 
under  which  it  was  obtained,"  added,  '^  and  I  will  not 
say,  that  there  are  no  cases,  in  which  it  may  be  received  to 
enable  the  court  to  rectify  a  written  agreement  upon  swr^ 
prise  or  mistake^  as  well  <is  fraud;    proper  irrefragable 
evidence^  as  clearly  satisfiictory,  that  tliere  has  been  mis- 
take or  surprise,  as,  in  the  other  case,  that  there  hiEis  been 
fraud.     1  agree  that  those  producing  evidence  of  mistake 
or  surprise,  either  to  rectify  an  agreement,  or  calling  upon 
the  court  to  refuse  a  specific  performance,  undertake  a 
case  of  great  difficulty ;  but  it  does  not  follow,  that  it  is 
therefore  incompetent  to  prove  the  actual  existence  of  it 
by  evidence."     A  specific  performance  was  in  this  case 
sought,  with  a  variation  attempted  to  be  introduced  by 
parol.     And  Lord  Eldon  stated,  <<  he  would  not  say,  that, 
upon  the  evidence  without  the  answer,  he  should  not  have 
had  so  much  doubt,  whether  he  ought  not  to  rectify  the 
agreemoit,  as  to  take  more  time  to  consider,  whether  the 
bill  should  be  dismissed;  but  the  evidence  must  be  taken, 
due  regard  being  had  to  the  answer  (2);  and  the  Court  is 
not  to  decide  upon  the  allegation  as  to  the  probability, 
against  the  answer.*'     The  bill  was  accordingly  dismissed, 
but  without  coflts. 

The  later  case  of  WooUam  v.  Heam  (3),  determined  by 
the  Master  of  the  Rolls  on  great  consideration,  sets  the 
doctrine  of  the  courts  of  equity  on  this  subject  in  a  very 

(i)  6  Ves.jun.338-  (3)  7Vcfl.juiL»ir. 

(2)  And  see  1  Bro.Ch.  C.  9a.  3  Bro. 
Ch.  C.  168.    X  Ves.  jua.  i^i. 


by  possibiUty  1  case  might  be  made,  in  which  even  a  plaintiff*  might  be  admitted  to' 
shetr  an  omission,  either  by  mistake  or  fraud.    However  I  can  find  no  decision  ex- 
cept the  contiary  wty." 

G  g  4.  distinct 
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distinct  and  clear  point  of  view.  The  plaintiff  there  filed  a 
bill  for  the  specific  performance  of  au  agreement  for  a 
lease;  and  the  bill  stated,  that  the  rent  of  73I.  ids.,  spe- 
cified in  the  agreement,  was  inserted  by  mistake^  or  with 
some  unfair  view;  the  real  agreement  being,  that  the 
plaintiff  was  to  have  the  lease  upon  the  same  rent,  as  the 
defendant  paid  to  his  lessor^  and  that  he  tlie  defendant  did 
not  pay  more  than  60I.  The  defendant  in  his  answer  ad* 
mitted,  he  might  have  said,  that  the  plaintiff  should  have 
the  lease  upon  the  same  terms,  not  meaning  the  same 
rent,  but  upon  terms  on  the  whole  equally  advantageous; 
insisting,  that  as  he  had  laid  out  a  great  deal  of  money, 
the  plaintiff  would  upon  the  whole  have  as  good  a  bar- 
gain. The  plaintiff  offered  parol  evidence  to  prove^  that 
he  was  to  have  it  on  the  same  terms  as  the  defendant  had 
it,  and  to  shew,  that  nothing  could  be  meant  by  the  ex- 
pression, but  the  same  rent;  nothing  being  in  discussion 
{between  them,  but  the  amount  of  the  rent.  The  question 
was,  whether  this  evidence  was  admissible.  The  Master 
of  the  Rolls,  in  giving  judgment,  said,  that  '<  by  the  rule 
of  law,  independent  of  the  statute  of  frauds,  parol  evi* 
denoe  could  not  be  received  to  contradict  a  written  agree* 
menL  To  admit  it  for  the  purpose  of  proving,  that  the 
written  instrument  does  not  contain  the  real  agreement^ 
would  be  the  same  as  receiving  it  for  every  purpose.  It 
was  for  the  purpose  of  shutting  out  that  inquiry,  that  tbe 
rule  of  law  was  adopted.  Though  the  written  instrument 
does  not  contain  the  terms,  it  must  in  contemplation  of 
law  be  taken  to  contain  the  agreement,  as  furnishing  better 
evidence  than  any  that  parol  can  supply.  If  this  had  been 
a  bill  brought  by  the  defendant  for  a  specific  performancey" 
added  the  Master  of  the  Rolls,  "  I  should  have  been  bound 
by  the  decisions  to  admit  the  parol  evidence,  and  to  re- 
fuse a  specific  performance.  But  this  evidence  is  offered, 
not  for  the  purpose  of  resisting^  but  of  obtaining  a  d&> 
cree ;  first,  to  falsify  the  written  agreement,  and  then  to 
substitute  in  its  place  a  parol  agreen^ent  to>be  executed  by 
yihe  court.     Thinking  as  1  do,  that  the  statute  has  be^ 

already 
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already  too  much  brokeD  in  upon  by  supposed  equitable 
exceptions,  I  shall  not  go  farther  in  receiving  and  giving 
efiect  to  parol  evidence,  than  I  am  forced  by  precedent. 
There  is  no  case,  in  which  the  court  has  gone  the  length 
now  desired.  But  two  cases  (i)  are  produced,  in  which^ 
it  is  said,  there  is  an  intimation  from  Lord  Hardwicke 
to  that  effect.  Upon  this,  it  might  be  sufficient  to  say, 
it  was  not  decided.  But  it  is  evident  from  the  manner, 
in  which  that  great  Judge  qualifies  his  own  doubts,  that 
he  thought  it  impossible  to  maintain  such  a  proposition, 
as  the  plaintiff  is  driven  to  maintain.  In  Walker  v. 
Walker  it  is  to  be  observed,  first,  that  the  parol  evi- 
dence was  not  offered  for  the  purpose  of  contradicting 
any  thing  in  tlie  written  agreement.  It  was  admitted, 
that,  as  fiir  as  it  went,  it  stated  the  true  meaning;  but  it 
was  contended  by  the  defendant,  that  there  was  another 
collateral  agreement,  which  the  plaintiff  ought  to  exe- 
cute, before  he  could  have  the  benefit  of  the  written 
agreement;  it  was  evidence,  too,  offered  in  defence,  to 
reust  a  decree.  The  evidence  ofiered  in  this  case^**  added 
the  Master  of  the  Rolls,  concluding  his  judgment,  '<  is  to 
vsry  an' agreement  in  a  material  port;  and  having  varied 
it,  to  procure  it  to  be  executed  in  another  form.  Th^e 
is  nothing  to  shew,  that  this  ought  to  be  done.''  The  pro- 
posed evidence  was  accordingly  rejected  ;  and  the  bill  dis- 
missed, without  costs. 

Where  a  written  agreement  has  been  varied  by  parol, 
and  there  has.  been  such  a  part-pefformance  of  the  parol 
Tariation,  as  would  have  pfrocured  it  to  be  specifically  exe« 
Cttted,  provided  it  had  formed  a  part  of  the  original  agree- 
ment, the  plaintiff  in  that  case  will  be  admitted  to  give 
evidence  of  such  subsequent  unwritten  variation.  As  to 
what  constitutes  a  part-performance^  Lord  Redesdale,  in  a 
Tery  late  case  (2),  has  laid  down  the  following  rule,  that 

(I)   waiter  T.  Walker*  1  Atk.  9S.  (a)  Clinan  v.  Cooke«  i  ScboalftLef. 

Jeynes  ▼.  Stitharo,  3  Atk.  388.  4i.    14  Vcs.  jun.  388.  « 

*•  nothing 
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^^  nothing  is  to  be  considered  as  a  part-^rformance,  whidi 
does  not  put  the  party  into  a  situation,  that  is  a  fraud  upon 
him,  unless  the  agreement  is  performed;  for  instance,  if 
upon  a  parol  agreement,  a  man  is  admitted  into  possession, 
he  is  made  a  trespasser,  and  is  liable  to  answer  as  a  tres- 
passer, if  there  be  no  agreement     This  is  put  strongly  in 
the  case  of  Foxcraft  v.  Lister  ( i) ;  there,  the  party  was  let 
into  possession  on  a,  parol  agreement,  and  it  was  said  that 
he  oi^t  not  to  be  liable  as  a  wrong- do^,  and  to  account 
for  the  rents  and  profits,  because  he  ^[itered  in  pursu- 
ance of  an  agreement.    Then,  for  tlie  puipose  of  defend- 
ing himself  against  a  charge,  which  might  otherwise  be 
made  against  him,  such  evidence  was  admissible;  and  if 
it  was  admissible  for  such  purpose,  there  is  no  reason 
why  it  should  not  be  admissible  throughout     That,"  said 
Lord  Redesdale,  '^  I  apprehend  to  be  the  ground,  on  which 
courts  of  equity  have  proceeded,  in  permitting  part-per- 
formance of  an  agreement  to  be  a  ground  for  avoiding  tlie 
statute ;  and  I  teke  it,  tlierefore,  that  nothing  is  to  be  con- 
sidered as  part-performance,  which  is  not  of  that  nature. 
Payment  of  money  is  not  part-performance^  for  it  may 
be  repaid ;  and  then  the  parties  will  be  just  as  they  were 
before,  especially  if  repaid  with  interest.     But  tlie  great 
reason,  why  part-payment  does  not  take  such  an  agree- 
ment out  of  the  statute^  is,  that  the  statute  has  said,  that 
in  another  case,  namely,  with  respect  to  goods,  it  shall 
operate  as  a  part-performance ;  and  the  courts  have  there- 
fi>re  considered  this  as  excluding  agreements  for  lands, 
because  it  is  to  be  inferred,  that  when  the  legislature  said 
it  should  bind  in  the  case  of  goods,  and  were  silent  as  to 
the  case  of  lands,  they  meant  it  should  n€yt  bind  in  the 
case  of  lands." 

3.  Mistakes  and  misapprehensions  in  the  drawers  of 
deeds  or  written  agreements  are  a  suLyect  for  reU^^ 
courts  of  equity,  and  may  be  rectified  according  to  the 

(i)  aVern.  456. 

true 
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true  intention  of  the  parties  (i).  Thus,  on  a  bill  to  rec- 
tify a  mistake  in  a  policy  of  insurance,  which  the  plaintifi* 
suggested  to  have  been  made  too  general  and  contrary  to 
the  intention  of  the  parties,  Lord  Hardwicke  said  (2), 
there  could  be  no  doubt,  but  that  the  Court  of  Chancery 
had  jurisdiction  to  relieve  in  respect  of  a  plain  mistake  in 
contracts  in  writing,  as  well  as  against  fraud  in  contracts ; 
so  thiat  if  reduced  into  writing,  contrary  to  the  intention 
of  the  parties,  on  proper  proof  that  would  be  rectified. 
**  This,"  as  Lord  Eldon  has  observed  (3),  "  is  loose  in 
one  sense,  as  it  leaves  to  every  judge  to  say,  whether  the 
proof  is  that  proper  proof,  which  ought  to  satisfy  him/' 
The  principal  evidence  on  the  part  of  the  plaintifl^  in  this 
case,  was  the  deposition  of  a  witness,  who  had  transacted 
the  business  for  the  Company  (the  defendants),  but  this 
evidence  appeared  to  the  Court  not  sufficiently  certain  to 
be  relied  upon.  Lord  Hardwicke  observed,  that  the 
proof  in  such  a  case  ought  to  be  the  strongest  possible ; 
and  as  it  did  not  sufficiently  appear  to  the  Court,  that  the 
policy  had  been  framed  contrary  to  the  intention  and  real 
agreement  of  the  parties,  the  bill  was  dismissed.  In  the 
case  of  Baker  v.  Paine,  on  a  bill  filed  for  an  account  under 
a  written  agreement,  the  minutes  and  calculations,  which 
had  been  previously  made  by  the  parties,  were  admitted 
in  evidence,  in  order  to  prove  a  mistake  made  in  the  agree- 
ment by  the  person  employed  to  draw  it  (4).  And  in  8 
variety  of  cases  where  settlements  h^ve  been  drawn  by  mis- 
take, contrary  to  the  instruction  of  the  parties,  the  mistake 
has  been  rectified  by  courts  6f  equity,  and  the  settlement 
made  conformably  to  the  instructions  (5).  The  Courts 
however,  will  expect  full  and  satisfactory  evidence  of  the 

mistake  and  misapprehension  of  the  party's  intention,  be- 

i 

(i)  4  Atk.  zo$.  (4)  Baker  v.  Paine,    z  Vcs.  457., 

(4)  Henktev.  Roy.  Ex.  Assur.Comp.  cited  in   Rich  v.  Jackson,  6  Ves.  jun, 

1  Ves.  318.,  cited  6  V«s.jun.  333.    See  336.  n. 

also  MotCeux   v.  Lond.  A&ur.  Comp.  (5 )    Randal  v.  Randal,  %  P.  Wmf . 

X  Atk.  545.    Thomas  v.  Fraser,  3  Ves.  469.  Jenkins  v.  Quinchaut,  5  Ves.  jun. 

jun.  399.     10  Ves.  jun.  927.  596.  u.     Barstow  v.  KUvingCon,5  Ves. 

(3)  6  Vc  .jun.  333.  jun.  593.     Bun  ?.  Barlow,  3  Bro.  Ch. 

C.451. 

fore 
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fore  it  wQl  alter  a  settlement.  In  one  case,  where  the  parol 
evidence  of  the  attorney,  who  had  received  verbal  instriic- 
tions,  was  offered,  the  Court  held,  that  as  nothing  appeared 
in  writing  under  the  hands  of  the  parties  to  shew  their  in- 
tention, the  settlement  could  not  be  altered  (i);  and  in 
another  case,  Sir  Thomas  Clarke  is  reported  to  have  said, 
that  he  did  not  give  a  positive  opinion  as  to  the  head  of 
mistake,  but  be  did  not  think  the  Court  had  relied  pn 
parol  evidence  only.  (2) 

4*  Provisions  in  wills  have  in  certain  cases  been  en* 
larged  by  parol  evidence,  and  trusts  in  equity  raised,  as 
against  executors  or  other  persons  claiming  an  interest 
under  wills,  where  it  has  appeared  that  the  testator  in* 
tended  to  make  a  further  provision  in  his  will,  Jbut  omitted 
to  insert  it  on  receinng  a  promise,  that,  notwithstanding 
such  omission,  his  intention  should  be  carried  into  cilect. 
Thus,  in  the  case  of  Oldham  v.  Litchford  (3)9  a  witness 
was  allowed  to  prove^  that  the  defendant,  who  was  the 
testator's  executor  and  devisee  of  his  real  estate,  had 
promised  the  testator,  that  he  would  pay  the  annuity 
bequeathed  to  the  plaintiff,  and  that  otherwise  the  testa- 
tor would  have  charged  the  real  estate  with  the  payment. 
And  on  this  evidence,  it  was  decreed  at  the  Rolls,  that 
the  real  estate  should  be  charged  with  the  annuity :  and 
this  decree  was  afterwards  affirmed  on  appeal  to  the  Court 
of  Chancery.  In  a  later  case  (4),  where  a  bill  was  filed 
'against  an  executor  and  residuary  legatee,  to  have  a  be- 
quest enlarged,  it  appeared  from  a  paper  written  by  the 
defendant  hunself,  that  the  testator,  a  few  days  before  his 
death,  had  mentioned  to  him  what  he  had  bequeathed  to 
the  plaintiff,  and  that  it  was  his  wish  that  he  should  have 
a  larger  sum ;  it  was  further  proved,  Uiat  after  the  teitr- 
tor*s  death,  when  the  paper  was  shewn  to  the  defendant, 

(i)  Haiwood  V.  W/Hs,  ci'cd  a  Vei.  (3)  aVern.5cf. 

195*  (4)    Barrow   v,  Greer.ougb,  3  Yec 

(a)  X  D'ck.  295.      i^nd  see  Sher-  jun.  15 ». 
cold  V.  Eoone,  13  Ve*.  jun,  373,  6. 

he 
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he  promised  to  perform  the  same  according  to  the  tes« 
tator's  request;  another  witness  proved,  that  the  testator 
mentioned  to  him,  in  the  presence  of  the  defendant,  the 
annuity  which  he  had  bequeathed  to  the  plaintiff  and  that 
it  was  his  desire  he  should  have  a  larger  annuity,  men- 
tioning the  sum ;  that  the  testator  then  requested  the  de- 
fendant to  see  such  annuity  paid  to  the  plaintif!^  and  the 
defendant  promised  it  should  be  done^  as  if  it  had  been  ex- 
pressed in  the  will ;  and  lastly,  that  the  witness  and  the  de- 
fendant desired  the  testator  to  send  for  some  person  to  draw 
a  new  will,  which  the  testator  refused  to  do,  saying  he  would 
leave  it  to  the  defendant's  generosity.  <<  Upon  this  evi« 
dence,"  said  the  Master  of  the  Rolls,  <<  the  question  is» 
whether,  by  reposing  that  trust  in  the  defendant,  the  testa- 
tor was  not  prevented  from  making  a  new  will.  The  de* 
fendant  ought  to  have  told  him,  that  if  he  did  not  put  it 
in  his  will,  he  would  not  do  it.  Instead  of  that,  he  pro- 
mised to  do  it;  upon  which  the  testator  refused  to  make  a 
new  will.  I  am  quite  relieved,"  added  the  Master  of  the 
Rolls,  <*  from  any  difficulty  as  to  the  statute  of  frauds. 
The  question  is,  whether  the  confidence,  that  the  defend- 
ant would  perform  the  trust  he  undertook,  did  not  pre- 
vent the  testator  from  making  a  new  wilL''  The  Court 
accordingly  ordered  the  defendant  to  pay  the  increased 
sum  out  of  the  assets,  with  costs ;  and,  if  the  assets  were 
not  sufficient  for  the  costs,  that  be  should  pay  them 
personally. 
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ACCESS, 
want  of»  cannot  be  proved  by  father  or  mother ;  1 80. 
nor  by  their  declarations  after  their  deaths* 
Id. 
may  be  proved  by  ch^cumstantial  evidence.  1 1^. 
ACCESSARY, 

conviction  of  principal,  how  far  evidence  against.  229. 
230. 
ACCOMPLICE.     See  tit.  Principal. 

in  felony,  a  competent  witness ;  28.  29. 

though  promised  a  pardon  or  reward;  31. 
or  separately  indicted,  31. 
or  convicted,  if  not  attainted.  Id. 
act  of,  evidence  against  the  rest*  when.  74. 
principal  felon,  witness  against  accessary.  31. 
m  misdemeanors,  competent;  31. 
in  trespass.  31. 

confirmatory  evidence,  how  &r  necessary.  32. 
dying  declarations  of.  aoi. 
ACCORD  AND  SATISFACTION, 

evidence  under  non  assumpsit.  1 27. 
ACQUITTAL, 

in  Court  of  Exchequer^  on  information.  258.     See  tit. 

Exchequer. 
in  criminal  prosecution,  not  evidence  to  disprove  the  fact 

in  civil  suits.  242. 
by  foreign  court  of  competent  jurisdiction.  252. 
ACTS  Of  PARLIAMENT, 
general  acts.  219. 
distinction  of  public  and  private^  when  first  adopted. 

220. 
taken  notice  of  judicially.  Id. 

not  given  in  evidence  unless  pleaded,  when,  Id. 
statute  of  usury —  in  debt  on  bond ;  Id. 
otherwise,  in  assumpsit.  221. 
statute  exempting  from  penalty  evidence 
under  nil  debet.  Id. 
proof  of.  288. 
private  acts.  220. 

not  taken  notice  of  judicially,  unless  pleaded;  220. 

except 
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ACTS  OF  PARLIAMENT,  {continued) 

except,  where  recognised  by  public  act, 
or  under  special  clause.  Id. 
proof  of,  by  examined  copyt  209. 
ADDRESS, 

public  how  proved  305. 
ADMINISTRATION, 
how  granted.  300. 
letters  of,  proved  by  certificate,  Id. 

by  original  book  of  acts,  Id. 
examined  copy.  301* 

ADMIRALTY,  ,    .      ,  .        «r  «^«. 

Sentence  in  court  of,  conclusive  m  quesUona  ot  pnzc. 

*^'    *^'  onallcourUandpeT80iis.rd. 

proof  of.  296.  . 

in  foreign  court  of,  conclusive  evidence  m  this 

country,  when ;  249.  250* 

though  founded  on  particu- 
lar ordinances.  250. 
conclusive,  upon  what  points. 

Id. 
when  condemnation  is^  gene- 
ral. Id. 
when  not  conclusive,  when 
not  admissible.  25 1  • 
ADMISSION.    See  tit.  Confeaion,  Annoer  in  Chancery- 

against  mterest;  191.192.  ,.      .     u-       irr-i 

entry  by  deceased  steward,  &c.  chargmg  hmiseu.  lo. 
by  agent.     See  tit.  Agent. 
'  by  party  to  suit,  evidence  against  him;  71.  72*  «c. 
on  record,  though  merely  trustee ;  Id. 
interested,  though  not  on  record.  Id. 

of  rated  inhabitant,  on  question  of  setUe- 

ment;  Id« 
of  party,  for  whose  benefit  the  action  is 
brought.  Id. 

effect  of.  78.  8o. 

of  defendant,  evidence  against  co-defendant,  when ;  44. 

in  action  of  covenant.  Id. 
of  trespass,  Id. 
to  get  rid  of  an  action ;  78.  79. 
in  criminal  cases,  not  evidence 
against  others.  73.  74-  ^*' 
of  partner,  evidence  against  co-partner,  when,  73. 
afler  determination  of  partnership.  Id. 
acts  of  party,  amounting  to.  171. 
tenant  cannot  dispute  his  landlord's  title.  171* 
receipt  of  tythes,  evidence  of  being  parson,  when.  171. 

acts  of  ownership,  acquiesced  in*  132.  ,   . 

admission, 
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ADMISSION,  {continued) 

admissien,  in  recital  of  deed,  79. 

in  answer  in  Chancery.  Id. 
vhole  of,  to  be  taken  together.  79. 
ADULTERY, 
action  for, 

confession  of  wife  not  evidence  for  husband.  64. 
conversations  between  her  and  defendant,  evi- 
dence against  defendant.  6a. 
manner  of  plaintiff's  living  with  his  wife  may  be 
shewn;  64. 

or,  their  letters,  when  living  separate.  64. 

aeveral  acts  of  adultery,  may  be  proved,  within 
the  time  specified;  134. 

or,  indecent  famfliarities  before  th^ 
time.  134. 
wife's  ^neral  bad  cKaracter,  in  m]tieation>  1^9* 
or  particular  acts  of  adultery  beiorei 

Id. 
or  that  she  made  the  first  advjmce; 
140. 
the  plaintiff's  crim.  con.  with  other  women.  139. 

140. 
wife's  letters  to  defendant,  not  evidence  for  de- 
fendant.  64. 

declaration  at  the  time  of  eloping.  203. 
AFFIRMATION.    See  tit.  Quaker. 
AGENT, 

admission  of,  when  evidence  against  principal;  74—78. , 
at  the  time  of  the  contract,  74.  75. 
within  the  scope  of  authority,  75.  77. 
receipt  by  agent.  75. 
letter  of  agent.  75.  56. 
proof  of  admission.  74.  75. 
of  wife>  as  agent  of  husband.  69. 
competent  witness  for  principal ;  94. 
to  prove  a  sale.. Id. 
who,  such  an  &?ent.  Id. 
AGREEMENT.    And  see  tit.  Contract. 

blank  in,  when  to  be  supplied  by  parol  evidence.  418. 

for  lease,  when  a  present  demise.  466. 

consideration,  when  to  be  specified  in  niemorandum  of. 

419.  440. 
discharged  bv  parol,  when.  444. 
mistake  in  drawing  of,  when  and  how  rectified.  458. 

459- 
parol  evidence  not  admissible  to  vary  or  contradict;  43 7. 

441. 

as,  to  shew  that  a  different  quantity  of  goods  was 

contracted  for ;  43  8. 

H  h  otherwise, 


456  IN6EX. 

AGREEMENT,  (eoffiinued) 

otaerwise,  as  to  a  variation  in  time  or  ikode  of 
delivery.  Id.  439. 
declaration  of  auctioneer,  not  to  vary  conditions  of 
tale.  438.    See  tit.  Evidence. 
ftamp  not  requisite,  when.  405-— 409. 
speeific  performance  of.    See  tit.  Specific. 
ALIBI, 

remark  on  proof  of.  230. 
AMBIGUITY, 

latent,  explained  by  parol  evidence ;  410. 

grant  of  manor  of  S.,  there  being  two  of  that 

name;  Id. 
devise  to  t#o  of  the  same  name.  4x1. 
mistake  in  devisee's  name.  Id. 

in  the  description  of  the  premises.  412. 
in  the  name  of  the  fund.  Id. 
patent,  in  deed  or  will,  not  to  be  so  explained;  416,417. 
but  the  circumstances  of  the  testator  may  ba 

shewn  to  help  the  construction.  417. 
blank  in  will ;  418. 

in  written  agreement,  which  need  not  be  in 
^  writing.  418. 

ANSWER, 

in  Chancery.     See  tit  Chancery, 
APPROVEMENT, 

ancient  doctrine  of.  29. 

modem  practice,  in  its  stead.  30*    Soe  tit.  Accongaiice. 
ARBITRATION,  (See  tit  Axvard.) 
ARTICLES  OF  THE  PEACE, 

exhibited  by  wife  against  husband ;  68. 
affidavit  contradicting,  not  to  be  received*  68. 
ARTICLES  OF  WAR, 
how  proved.  305. 
ASSAULT, 

evidence  of  first  assault  by  plaintiff  not  admissible,  under 

general  issue,  except  in  mitigation.  12^. 
what  the  party  says  at  the  time  of  receiving  the  hurtf 

when  admissible.  203. 
conviction  for  the  same,  not  evidence  in  an  action  for 

the  assault.  241. 
several  actions  for,  against  several^  defendant  in  one 

competent  for  a  defendant  in  another.  37. 
if  defendant,  under  plea  of  son  assauUf  prove  tfie  assault 
on  the  same  day,  &c.  plaintiff  can  not  prove  an  assault 
on  another  day.  165. 
ASSUMPSIT,  (See  tit  Non^ Assumpsit.) 

delivery  of  goods,  proved  by  fiihojp-DOOk,  when.  19? — 199. 
plaintiff  may  recover  less  than  is  demanded  in  tbe  writ. 
154- 
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ASSUMPSIT,  {corainued) 

one,  who  has  received  money  for  defendant's  use,  is 
competent.  53* 
ATHEIST, 

not  competent  witness.  1 7* 
ATTACHMENT, 

of  witness,  for  contempt.  4.  5. 
ATTENDANCE, 

of  witness,  at  trial.    See  tit»  Witness^ 
ATTORNEY, 

evidence  of  being.  312. 

in  action  by,  for  fees,  contents  of  bill  delivered  proved 
by  duplicate  original.  343. 

bill  delivered  not  conclusive  against  an  addi« 
tional  item.  80. 
not  to  reveal  confidential  communications  of  a  client* 
102—106.     See  tit.  CounseL 
AVERMENT, 

immaterial  what.  1 58  ~  1 5o.     See  also,  tit.  Indictment. 
AWARD, 

evidence,  when ;  and  when  conclusive ;  235.  287. 

between  what  parties.  179.287. 
between  an  occupier  of  land  and  a  township,  as  to  the 
liability  of  repairing  a  road,  not  evidence  against  a 
succeeding  occupier.  179. 
conclusive,  on  all  matters  referred,  (whether  of  law  or 
fact;)  70. 

not  as  to  matters,  not  inquired  into.  287.  288* 
matter  dehors,  to  shew  the  award  void,  cannot  be  proved 

under  plea  of  no  such  award,  141  • 
in  action  upon,  submission  and  execution  of  award  to  be 

(NToved,  501. 

submission  of  aU  parties.  Id. 


B 

BAIL, 

not  competent  witness  for  principal.  46* 
BANK-BOOK, 

evidence  to  prove  transfer  of  stock.  312. 
BANKRUPT, 

commissioners  of,  their  proceedings.     See  tit.  Commis^ 

sioners. 
competent,  on  proof  of  certificate  and  of  release  to  as* 
signees  of  his  share  in  the  surplus;  98. 
general  release  sufficient.  Id. 
competent,  after  second  bankruptcy,  when.  51.98* 
decdarations  byt  at  the  time  of  absenting  himself.  202. 
incompetent  to  prove  his  own  act  of  bankruptcy,  98. 
to  mcrease  the  f\|nd ;  j  1 . 

H  h  2  incom- 
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BANKRUPT,  (conHnued) 

incompetent  to  support  the  commission,  even  after  cer- 
tificate and  release ;  5 1 . 
to  prove  antecedent  act  of  bankruptcy.  Id. 
creditor  of,  not  competent  to  increase  the  fund.  51. 
may  suj^port  the  commission.  52. 
petitioning,  cannot  support  the  commission.  52. 
wife  of,  may  be  examined  as  to  his  effects.  69. 
BARGAIN  AND  SALE, 
enrolment  of;  352. 

indorsement  of,  evidence  of  ^enrolment,  when. 
2j^2.  352. 
of  freehold  mterest;  352 — 2$^'^ 
copy  of  enrolment  of.  Id. 
of  chattel  interest ;  Id. 

copy  of  enrolment  of,  proof  of  deed  against  n^om. 

355- 
BARON  (Court),  (See  tit.  Manor-Court.) 

rolls  of;  315. 

ancient  writings  to  prove  custom ;  Id. 
though  not  signed  by  a  tenant.  Id. 
inspection  of.  329. 
BARRETRY, 

conviction  of^  cause  of  incompetency.  23. 
BASTARD, 

endeavour  to  conceal  birth  of,  how  and  when  punish-^ 
able.  126. 
B  A  ST  A  RD  Y,  ( See  tit.  Legitimacy. ) 
appeal  against  order  of, 

married  woman   competent  to  prove  the  crim. 
con.;  69,  70. 

not  to  prov^  any  other  fkct,  as 
want  of  access,  &c.  Id* 
witness  not  compellable  to   acknowledge  him* 
6elf  the  father.  206. 
BIGAMY, 

in  prosecution  for,  second  wife  competent  after  proof  of 

nrst  marriage;  68.  ^ 

exception  in  stat.  of,  where  either  party  beyond  sea  for 

seven  years»  &c.  152. 
second  marriage,  after  sentence  of  divorce  or  sentence  of 
nullity,  not  within  the  statute.  247. 
BILL  OF  EXCHANGE  AND  PROMISSORY  NOTE. 

acceptor  may  shew  want  of  authority  in  the  drawer  to 
draw  the  bill.  54. 

on  a  question,  whether  the  acceptor  gave  au- 
thority to  the  drawer  to  draw  a  partiatlar 
bill,  SL  general  authority  for  that  purpose  may 
be  shewn.  133.  v 

acceptance  vacated  bv  sentence  of  foreign  couit«JiJs* 
drawer  of  accommodation  bill  not  c<nnpetent  Tor  the 

acceptor 
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BILL  OF   EXCHANGE   AND  PROMISSORY  NOTE, 
{(Continued) 

acceptor  (the  defendant)  to  prove,  that  an  indorsee 
(the  plaintiff j  took  the  bill  for  an  usurious  consider- 
ation. 46. 
indorser,  whether  competent  to  prove  the  consideration 
usurious;  33. 

may  prove  the  bill  not  available,  for  want  of 
stamp.  Id. 
BILL,  in  Chancery.     See  tit.  Chancery, 
BILL  OF  EXCEPTION, 

what,  and  by  whom  to  be  had.  214,  215. 
on  trial  at  bar,  or  at  nisi  prius.  214. 
whether  in  criminal  cases.  215. 
not  at  quarter  sessions.  Id. 
lies  only,  where  writ  of  error  lies.  Id. 
BILL  OF  LADING, 

signed  by  deceased  master,  evidence  of  property  in  the 
consignee.  192. 
BILL  OF  PARTIC13LARS,  (See  tit.  Particular.) 
BIRTH, 

time  of»  proved  by  the  declaration  of  deceased  parent ; 
180. 

or  by  the  declaration  of  surgeon  who  at- 
tended. 181. 
place  of»  cannot  be  so  proved.  180. 
BLANK, 

parol  evidence  to  supplyy  when.    See  tit.  Evidence^  and 
tit.  Ambiguity, 
BOND, 

idteration  of,  rasure,  &c,  avoids  when.  1 28. 
non  est  factum,  evidence  under.  Id. 
jBoIvit  ad  diem, 

presumptive  evidence  of  payment,  after  20  years, 
114. 

when,  within  that 
time;  Id. 
rebutted  by  proof  of  payment  of  in- 
terest, Id. 

by  indorsement  by  obligor, 
by  obligee.  Id. 
BOOK, 

privatey 

of  rector  deceased,  evidence  of  ecclesiastical  dues. 
184.  187. 

corporation.    See  tit.  Corporation, 
traaesmen,  when  evidence  of  delivery  of  goods, 
195—190. 
notice  to  produce.  336. 
rule  to  produce.  337* 

H  b  3  public, 
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BOOK,  {cbniinued.) 
public, 

of  bank,  to  prove  transfer  of  stock.  312. 

of  master's  office  in  K.  B.  to  prove  a  person  attorney* 

312. 
of  navy-office,  to  prove  death  of  a  failor.  312. 
of  parish,  for  copies  of  rates.  311. 

for  recording  indentures  of  apprenticeship. 

312. 
to  prove  election  to  public  office.  312.  313* 
of  prison,  to  prove  time  of  commitment ;  313. 
not  to  prove  the  cause.  Id. 
.   logbook  of  ship,  to  prove  time  of  sailing.  311. 
inspection  of.  328. 
entry  in,  how  proved.  320. 
day-book,  not  evidence  to  contradict  parish-register, 

of  prison,  evidence,  when.  313. 
BOUNDARY, 

hearsay,  evidence  of.  182—184. 
perambulations,  evidence  of.  183. 
BRIBERY, 

information  on  statute  against, 

party  bribed,  competent  witness.  31. 
promissory  note  given  for  bribe,  evidence 
though  unstamped.  399. 
BROKER,  (See  tit.  Agent.) 

of  policy,  competent,  though  he  has  signed  as.  under* 
writer.  37.  38.  100. 
BURGLARY, 

on  indictment  for  burglary  and  for  larceny,  if  no  bur« 
glary  proved  nor  larceny  proved  at  the  time  of  the 
supposed  burglary,  evidence  of  a  larceny  on  a  former 
day  not  admissible.  136. 
prisoner  may  be  acquitted  of  the  burglary,  and  fouad 
guilty  of  the  larceny.  156. 
BURNING  in  the  hand, 

benefit  of  clergy  without,  when.  26. 
competency  of  witness  restored  by  it;  25. 
proof  of  the  burning.    26. 
other  punishment,  in  lieu  of.  25. 
BUSHEL, 

sale  of  corn  by  any  but  Winchester  bushel,  illegal.  432. 

C 

CAMDEN, 

history,  whether  evidence  of  a  cvistotti.  320* 
CARRIER, 

effect  of  payment  of  money  into  court,  in  aelton  against. 
144. 145. 

C£R- 
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CERTIFICATE, 

of  ordinary^  as  to  legality  of  marriage.  244. 
of  English  vice-consul  abroad,  not  evidence  of  amount 
of  sale  of  goods.  288. 
CHANCERY, 

decree,  not  made  against  defendant's  answer  contradicted 
by  a  single  witness.  60.  i  to. 

evidence  against  whom,  and  of  what.  262. 
proof  of;  295. 

previous  proceedings,  when  to  be  proved. 

295. 
of  ancient  decrees.  29 1» 
bill,  when  evidence  and  of  what.  263. 

not  evidence  of  pedigree.  Id. 
answer,  evidence  against  the  defendant ;  264. 266. 

how  far  evidence  for  him,  when  produced  by  the 

other  party^  265. 
taken  altogether,  not  in  parts.  26^ 
evidence  for  defendant,  in  issue  on.  biU  for  disco* 

very,  when.  60. 
of  defendant,  not  evidence  against  co-defendant. 

266. 
of   minor,    by  guardian,    not    evidence   against 

him.  Id. 
of  occupier  of  land,  evidence  against  a  succeeding 
occupier,  in  tithe-cause ;  266.  and  examined  copy 
of  the  answer,  sufficient.  Id. 
of  partner,   evidence   of  joint  debt  against   co* 
partner.  Id. 

not  evidence  of  the  partnership.  266. 267. 
of  wife,  whether  evidence  against  her,  after  hus- 
band's death.  267. 
proof  of  answer,  296. 

bill  to  be  proved,  to  let  in  the  answer.  Id. 
examined  copy  of,  sufficient  proof;  Id. 
swearing  bf  answer  presumed  ;  Id. 
on  indictment  for   perjury,    otherwise, 

Id. 
so,  in  action  for  malicious  prosecution. 
Id. 
depositions,  evidence  between  what  parties,  and  when ; 

267. 

not  evidence  fbr  deponent,  though  made  with- 
out interest.  268. 
in  question  of  pedigree,  not  evidence  against  a 

stranger.  180.  222. 
not  evidence  for  pr  against  a  stranger ;  268. 
whether  in  question  of  tolls  or  custom, 
6cc.  269. 
after  dismissal  of  bill,  when  evidence.  269. 

H  h  4  depositions, 
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CHANCERY,  {continued) 
depositioof, 

de  bene  etse^  not  evidence  before  answer  put  in, 
270. 

unlett  defendant  in  contempt.  Id; 
or  has  refused  to  answer,  Id. 
or  neglected  to  cross-examine. 

371.  ZJ2. 

order  for  reading,  on  trial  at  law.  370.  397. 
proof  of  depositions.  297.  298. 
bill  and  answer  must  be  shewn,  in  general;  297. 
exceptions.   Id. 
CHARACTER, 

infamy  of,  when  incapacitates  a  witness,  aa.    See  tit. 

Wiinest, 
of  party  to  suit,  examinable,  if  put  in  issue.  159. 

in  action  to  set  aside  a  will,  for  fraud  by  de- 
fendant, evidence  of  his  gbod  character  not 
admissible,  139. 
nor  in  an  information  for  keeping  fidse  weights. 

Id. 
evidence  in  mitigation  of  damages,  when;  159. 
in  action  fbr  crim.  con.,  wife's  general 

bad  character ;  Id. 
thatdefendant  was  generallysospected 
of  the  crime,  is  evidence  in  action 
for  a  libd,   under  ffeneral  issue ; 
otherwise,  where  d^endant  justi- 
fies; 140. 
in  action  for  malicious  prosecution. 
140.     (See  tit.  Rt^,) 
of  witness^  may  be  impeached  by  genem  evidence; 

1X2. 

not  by  the  party  producing  him.  Id. 
how  supported,  it  attacked.  2 1 2. 2 1 3<' 
of  deceased  jubscribing  witness  to  a  will,  given  in  evi- 
dence, when.  213.  a8c. 
CHARTER, 

explained  by  usage,  when.  419 — 421. 
presumed  from  length  of  possession,  no. 
CHARTER-PARTY,  ^         ^  ^ 

not  to  be  contradicted  or  varied  by  parol  evidence.  a«3. 
See  tit.  Evidence.  ^^ 

CHILDREN, 

when  competent  witnesses.  14.  ic, 
CHIROGRAPH,  ^  ^ 

of  fine,  292. 
CIRCUMSTANTIAL  Evidence,  124 
See  tit.  Presumption* 

CLERGY, 
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CLERGY, 

benefit  of,  restores  competency,  when.   35. 

who  entitled  to,  without  burning  in  the  hand. 

COGNOVIT, 

need  not  be  stamped ;  406. 
otherwise,  if  it  contains  an  agreement.   Id. 
COLLEGE, 

sentence  of  expulsion  by,  when  conclusive,  aco.  a6o. 
COMMISSIONERS, 
of  bankrupt, 

may  compel  witness  to  attend.  6. 
may  examine  bankrupt's  wife.  69. 
proceedings  of,  eyidence  of  the  time  of  bank- 
ruptcy after  the  witness's  death.    373. 274. 

conclusive  of  debt,  in  action  for  cre- 
ditor's share.  375. 
evidence  of  petitioning  creditor's  debt, 
&c.,  in  actions  by  or  against  the 
the    assignees,    unless   notice  be 
given,  &c.;  374. 
not  eondunve,  though  no  notice.  375. 
not  evidence,  between  other  persons 
not  claiming  under  the  commis* 
sioners.  375. 
on  indictment  for  peiiury  before  the 
commisnoners,  strict  proof  of  the 
bankruptcy  is  necessary.  376. 
produced  from  the  proper  custody— 
and  hand-writing  of  a  commissioner 
must  be  proved.  375. 
by  act  of  parliament, 

sentence  of,  when  conclusive.  363. 
of  excise, 

ciMidemnation  by,  conclusive  of  right  of  seisure; 

254.  358. 
depositions  before,  in  presence  of  the  other  party, 
and  signed  by  witness,  evidence  after  the  witness's 
deatii.  386. 
of  inclosure, 

may  smnmon  witnesses.  7. 
COMMON, 

by  custom, 
other  commoners  incompetent,  if  the  custom  the  same. 

44.45. 
proof  of,  by  hearsay.    See  tit.  Custom^ 
by  prescription, 

hearsay,  evidence  of  a  prescriptive  right  abridgmg 
a  general  right,  190. 191. 

though  general  right  not  set  out  on  the  re* 
cord.    Id. 

others 
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COMMON,  (continued) 
by  pr«gcriptioa, 

otheH  claiming  under^  competent.  45. 
by  vicinage, 

one  commoner  not  competent  for  another.  45, 
COMMON.RECOVERY, 

deed  to  make  a  tenant  to  the  writ  of  entry,  when  evi- 
dence of.   295. 
COMPARISON  of  hand-writing,  371—373. 

See  tit.  Hand'Voriting, 
COMPETENCY, 

of  witness.    See  tit.  Witneu. 
COMPOSITION, 

real,  for  tithes,  not  presumed  from  usage.   119. 
CONCEALMENT, 

of  birth  of  bastard  child,  how  punishable.   126. 
CONDEMNATION, 

•enlence  of,  in  Exchequer.     (See  tit.  Exchequer,  and 
Commimontf  r<. ) 
CONDITION, 
in  deed, 

parol  evidence  not  admissible  to  vary.  424. 
of  sale, 
not  to  be  varied  by  declarations  of  auctioneer.    438. 
CONFESSION, 

of  priao&er,  evidence  against  him ;  81. 82. 

not  evidence  against  others.  82.83. 
to  be  taken  altogether.   83. 
on  examination  before  magistrate,  though 
not  signed  b^  prisoner,  82. 

prisoner  not  to  be  on  oath.  Id. 
under  threat  or  promise,  not  evidence ;  8i. 
discovery,  in  consiequence  of,  may  be 
shewn.   83. 
in  high  treason,  84. 

sufBcient  to  convict,  when.  84. 85, 
evidence  of  collateral  facts.  85. 
on  deftth-bed ;  201. 

of  witness  to  a  will,  evidence  against  the  will;  201. 
evidence  of  good  character  of  other  witneases 
deceased,  in  answer.  213. 
CONSENT, 

on  indictment  for  coursing  deer  **  xoUhoui  the  consent  ^ 
iht  owner, *^  the  want  of  consent  must  be  shewn,  ici. 
CONSIDERATION, 

of  agreement,  within  s.  4*  of  stat*  of  frauds,  must  be 
stated;  439. 

fA,  of  promise  to  pay  debt  of  third  person;  Id. 
of  bargain,  within  s.  17.  need  not.  441. 
in  deed,  424. 

another  may  be  proved,  besides  that;  42'4— 427. 
7  though 
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CONSIDERATION,  {continued) 

though  no  consideration  stated,  425.  426. 

or  <<  for  divers  considerations;"  425. 426. 
of  greater  or  less  value.  426. 
diftrent  consideration  may  be  snewn,  in  case  of 
fraud;  &c.y427. 

not  by  party  supporting  the  deed.  426. 
CONSPIKACY,  /r     ^      rr         ©  -r- 

on  indictment  for,  the  wife  of  one  defendant  not  a  wit« 
ness  for  the  others.  6$>  66. 

the  act  of  one,  in  pursuance  of  the  ori« 
ginal  plan>  evidence  against  the 
rest.  74* 
what  one  has  said,  as  to  the  share  of 
another  in  the  transaction,  or  as  to 
the  common  object,  is  not  evidence 
against  that  other.   Id. 
conviction  of,  renders  incompetent,  wh^n*   2^. 
CONSTABLE, 

appointment  of,  need  not  be  proved,  when;  78* 
proof  of  acting  as  such.   Id. 
CONTkACT, 
marine, 

between  master  of  ship  and  seamen  to  be  in  writinif  j 

433- 

not  void,  though  not  in  writing ;  Id. 

if  in  writing,  not  to  be  varied  by  parol  evi- 
dence.  Id. 
to  be  produced  by  the  master.  337. 
mercantile^ 

usage,  when  evidence,  in  construction  of.  432.434. 

435- 
of  service  for  year,  wages  dae  in  proportion  to  the  time 

of  service.  436. 

to  be  proved,  as  set  out  on  the  record;  158.  i6o. 

article,  as  to  liquidation  qfdanutgei,  need  not  be  set 

out.    161. 

CONVICTION, 

on  game  laws,  150. 

if^ther  necessary  to  disj^ove  all  the  qualifications.  1 50. 

by  magistrate, 

when  to  be  drawn  up;  324. 

conclusive  evidence  for  him,    in  an  action,  until 

quashed.  260 — 262. 

for  not  repairing  a  road,  evidence  of  liability.  224.232. 

for  assault,  not  evidence  in  action  for.  241. 

of  bigamy,  eyidence  against  legality  of  marriage  in  a 

civil  action.  240« 

of  principal,  evidence  against  accessaiy,  when.  229. 230. 

in  criminal  cases,  whether  evidence  in  civil.  88. 237 — 241. 

not  conclusive  |»  to  the  time  of  committing  the  offence. 

219. 

party 


475 


476 


INDEX. 

CONVICTION,  {continued) 

party  convictedy  entitled  to  copy  of  conTictioii*  324. 
rewards,  for  prosecuting  to  conviction^  in  what  caset.  85. 
witness,  incompetent  on  conviction,  when ;  22. 23^  Stc^ 

proof  of  judgment,  necessary.   2^ 
COPY,  (and  see  tit.  DupUcaU*  EnrdmenL   Writing?^ 
of  record,  289. 

under  great  seal,  Id, 

seal  of  court,  290. 
examined  copy,  291. 

proof  of.  291. 
office  copy,  29 1 .  292 . 

authenticated  by  proper  officer.  292. 
of  depositions,  not  evidence  in  other  cowts. 
292. 
of  record  of  acquittal,  how  obtained.    ^22. 
of  deed,  Stc,  not  evidence,  when  the  original  can  be  pro- 
duced.  167. 
of  proceedings  before  commissioners  of  bankrupt.   273. 
274. 

of  inferior  jurisdictions.   325 — 328. 
of  entries  in  public  books,  320.  321. 

rule,  to  obtain  copies  of.  328 — ^333. 
COPYHOLD, 

not  devisable,  within  stat.  of  wills.   374. 
devise  of,  good  as  declaration  of  uses ;  Id. 

attestation  and  signature,  not  necessary;  Id. 
unless  reouir^  by  the  terms  of  the  aurren- 
der.   la. 
paper,  signed  by  copyholders,  evidence  as  to  custmns.  194. 
CORONER.     See  tit.  Depositions^  IngvisUion. 
CORPORATION, 

books  of,  evidence  between  the  members,  319. 

not  against  strangers,  id. 
entry  in,  to  be  made  by  proper  officer.   320. 
proper  custody  of,  to  be  shewn ;  319-  320. 

corporator  may  produce.  350. 
inspection  of.  340 — 332. 
deed  of,  does  not  require  delivery ;  361. 
members  of,  competent  witnesses,  when ;  ^7. 59. 98. 

disfranchised,  how.  98.  99* 
seal  of,  how  proved.   291. 
COSTS, 

persons  liable  to,  not  competent ;  46. 

bail  not  competent  for  principal;  46. 
rated    inhabitants^    not    incompetent    on    this 
ground.  47. 
governors  of  poor-house,  if  liable  to  costs,  indi- 
vidually, are  not  competent;  57. 

competent,  if  liable  only  in  a  corporate 
capacity.  Id. 

sherifls* 
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COSTS,  [continued) 

sheriffs'  officer^  who  indemnifies,  not  competent.  46. 
of  prosecution,  when  allowed.  87. 
on  taxation  of,  expence  of  witness  from  abroad  allowed, 
when,  3* 

of  depositions  taken  abroad,  not 
allowed.    1 1 . 
COUNSEL, 

professional  confidence  with  client.  102 — 106. 
confidential  communications  not  to  be  given  in  eyidence, 
103. 

though  proceedings  finished ;  103. 
not  in  actions  between  third  persons, 
nor  after  dismissal  of  solicitor ;  Id. 
what  communications  privileged.  Id. 
solicitor  and  attorney  within  same  rule.  Id. 
so,  interpreter  between  counsel  and  client.  Id. 
person  not  an  attorney,  though  considered  as  such,  not 

within  the  rule.  Id. 
of  what  facts,  they  may  give  evidence.  105. 
third  person,  who  hears  the  communication,  may  speak 
^  to  it.  103.  104. 

communications  to  other  persons  not  privileged.  104. 
COUNTERFEIT-MONEY.    See  tit.  Uttering. 
COUNTY, 

inhabitant  of,  competent  on  indictment  for  non-repair  of 
bridge,  when.  93. 
COURT.     See  tit.  Admiralty^  Chancery^  Ecclesiastical, 
of  exdusive  jurisdiction.  241;     See  tit.  Judgment* 
of  inferior  jurisdiction,  298. 

proceedings  in,  how  proved ;  296.  208. 

whether  a  party  has  a  right  to  a  c<^y 
of,  and  when.  325 — 328. 
COVENANT.     Sec  tit.  Deed. 
COVERTURE,) 

evidence  of,  under  non-assumpsit.  127. 
MnAtt  non  est  factum.  128. 
on  plea  of,  if  it  appears  that  the  husband  went  abroad 
above  seven  years  before  the  commencement  of  the 
suit,  the  defendant  ought  to  prove  him  alive  within 
that  time.  153. 
CREDITOR, 

of  bankrupt,  when  competent.  51.     See  tit  Bankrupt. 
CRIMEN  FALSI, 

conviction  of,  incapacitates  witness.  22. 
CRIMES, 

what  incapacitate  a  witness.  22.  23. 
CRIMINAL  CONVERSATION.    See  tit.  Adultery. 
CROSS-EXAMINATION.    See  tit.  Witness. 
CUSTOM.    And  see  tit.  TMs. 

that  lord  of  manor  shall  have  common  in  all  the  lands 
demised;  void.  430. 
L  not 
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CUSTOM,  {continued) 

not  aomiflsiblet  to  shew  time  of  entering  or  quitting  a 
farm  different  from  that  expressed  in  the  lease ;  430. 
**  to  quit  at  Michaeknas'^  means  New  Michaelmas. 

right  by,  though  not  expressed  in  lease ;  429. 
asy  for  heriot, 

or  way-going  crop*  Id. 
proof  of,  by  hearsay.  182.  189. 

hearsay  of  deceased  person,    though   he 

claimed  under  the  custom.  183.  184* 
verdict,  though  between  other  parties.  233* 
depositions  not  evidence  against  stranger 

to  former  suit.  180. 
paper  signed  by  copyholders.  194. 
court-rolls  of  manor,  and  ancient  writings. 

187.  188.  315.  ^t6* 
proof  of  custom,  m  adjoining  parish  or  ma- 
nor, not  evidence ;  1 30. 

otherwise,  on  a  question  of  tenure 
in  one  of  several  connected  ma- 
nors. 130. 

D 
t) AY-BOOK.    See  tit.  Book. 
DEAF  AND  DUMB, 

how  to  give  evidence.  13. 
DEATH, 

abroad,  evidence  of,  152.  175. 
presumed,  at  the  expiration  of  seven  years.  Sec*  152. 
death-bed  declarations.     See  tit.  Declarations, 
on  issue  as  to  the  death  of  a  particular  person,  the  party 
asserting  the  death  has  to  prove  it.  152. 
DEBT.     (  See  tit.  Bond,  Deedy  Non  est  factum. ) 

on  foreign  judgment— -the  judgment  prima  &cie  eri- 
dence.  2C2.  253. 
DECLARATIONS.    See  tit  AdmismnSf  Evidence,  Hearsay. 
on  death-bed, 

in  criminal  cases,  evidence,  when ;  aoo. 

whether  made  in  extremes,  a  question  for  the  Court^ 

200. 
of  accomplice,  201. 
of  attainted  person,  not  evidence.  Id. 
in  civil  cases,  evidence.  201. 

confession  of  subscribing  witness  to  will.  Id. 
See  tit.  Confession. 
DECBEE.    See  tit.  Chancery. 
SEED.    See  tit.  Writing. 

ambiguity  in,  how  explained.    See  tit.  AmUguHy. 
ancient,  explained  by  usage,  >when.  431. 
Aon   est   factum,   evidence    under.    See  tit.  Non  ed 
Jttctum. 

presumeii 
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DEED,  {continued) 

presumed  from  usBffe,  when,  119.  120. 

variance  in  proof  of.  162. 

execution  of^  proved  by  subscribing  witness ;  356.  ^57. 

358- 

signing;  358. 

not  essential  to  a  deed,  Id. 
required  by  statute  of  fi-audsi  when. 

Id. 
attestation  of,  in  deeds  under  pow- 
ers. 358 — 360. 
sealing;  360. 
delivery,  what  sufficient ;  361. 

on  another  day  may  be  shewn* 
428. 
subscribing  witness  may  prove  it  forged^ 

32- 
when  subscribing  witness  not  producible,  how 

proved;  362.  36^. 

proof  of  party's  signature,  when  sufficients 

363.  364. 

need  not  be  proved,  when ;  349 — 352. 

I.  deed  30  years  old ;  349. 

custody  of,  to  be  shewn,  when.  349^ 

2. deed  enrolled;  ^C2.     See  tit.  £n- 

rolment. 

3.  recital,  when  evidence  against  the 

party  to  reciting  deed.   356. 

4.  deed  produced    under    order    of 

Court.  356. 
mistake  in^  when  rectified  in  equity*  458. 
parol  evidence,  not  admissible  to  vary  or  add  to;  424 

—43*- 

except  in  case  of  fraud,  &c.  427. 

another  consideration  may  be  shewn } 

42 A — 427.     See  tit.  Cansiderationr 

ana  Evidence. 

or  different  day  of  delivery.  428. 

BfOtiee  to  produce.  336.     See  tit.  Notice. 

produced  under  ooticCy  proved  by  the  odiar  party, 

when;  343. 

when  not.  345. 

counterpart,  evidence  against  the  party,  without  notice 

to  produce  the  original.  340. 

profert  dispensed  with,  when.  348. 

secondary  evidence  of,  when  admissible  ;  346.  347. 

proof  of  the  loss>  Aicofwritten  instrument.  347. 34^.. 

DEFAULT, 

Judgment  by,  its  effect,  as  an  admission.  141^ 

defendant,  siler  judgment  l>y,  not  competent  for  or 

figamst  a  pkontm,  in  action  on  joint  contract.  62. 

competent 
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DEFAULT,  {continued) 

competent  for  co-defend- 
ant in  trover.  63. 
DEFENDANT, 

discharged  and  made  witness,  when.  61  • 

submitting  to  fine,  on  indictment  for  assault,  maj 

be  witness  for  another  defendant.  62. 
su&ring  judgment  by  default,  in  case  of  misde- 
meanor, 69  • 

or,  in  action  on  joint  contract,  not 
witness   for    or   against   plaintx£ 

in  trespass,  witness  for  another,  when  the  trespasses  are 

different.  61  • 
in  ejectment,  how  made  witness.  6s. 
witness  made  defendant  by  mistake— may  be  struck 
out,  63. 

in  an  information,  nolle  prosequi  entered.  63. 
DEMAND, 

particular  of.     See  tit.  Particular. 
DEMURRER  TO  EVIDENCE, 
what.  215. 

facts  admitted.  216. 
counsel  for  the  crown  not  compellable  to  join.  217* 
not  allowed  in  the  kiog's  case.  113. 
under  the  control  of  the  Court.  217. 
DEPOSITIONS.    See  tit.  Examinations. 
de  bene  esse,  10. 

by  consent;  lo.  272. 
when  evidence.  272,  273^ 
on  question  of  pedigree,  not  evidence  against  a  stranger 

to  the  first  suit.  176 — 179. 
evidence  of  custom,  when.  269. 
not  evidence  against  strangers  to  the  former  smt.  180. 

222.  269. 
in  Chancery.     See  tit.  Chancery. 
in  ecclesiastical  couit.  286. 
before  commissioners  of  bankrupt. )  See  tit.  Commii' 

commissioners  of  excise.       3      doners. 
before  coroner,  under  stat.  Ph.  3c  M.,  279. 

must  contain  the  efftct  of  the  evidence;  279. 

280. 
to   be  certified  together  with  the  inqui- 
sition; 279. 
.  taken  upon  oath ;  82. 
need  not  be  taken  in   the  presoace  of 

prisoner;  280. 
evidence  on  trial  of  prisoner,  when.  280. 
before  magistrate,  under  stat.  of  Ph.  &  M.  276 — 279. 

in  case  of  felony,  how  taken ;  276. 277. 
how  certified  and  transmitted;  276.279. 
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DEPOSITIONS,  [coHtinued) 

•  need  not  be  signed  by  deponent ;  277. 
278. 
evidence  against  prisoner,  when.  277* 
in  misdemeanors  or  civO   cases,   no^' 

evidence*  278. 
in  petty  treason,  not  sufficient  to  con- 
vict of  the  treason,  but  will  support 
a  conviction  for  the  murder.  278. 
evidence  for   prisoner,  to  contradict 

witness.  212.  279.  325. 
prisoner  has  no  right  to  copy  of.  324. 
conviction,  purporting  to  set  out  depo- 
sition, not  evidence.  212. 
of  pauper.     See  tit.  Examination, 
of  witness  abroad  or  going  abroad,  when  evidence; 

272. 273. 
of  witness  in  India.  273. 
proof  of;  297. 

office  copy,  not  evidence  in  other  courts ;  292* 
attested  by  judge's  clerk.  292. 
DEVISE.    See  tit.  ^t//. 
DOMESDAY-BOOK. 

account  of,  302. 303. 
when  evidence.  Id. 
DUGDALE, 

baronage,  not  evidence  to  prove  a  descent.  320. 
monasticon,  not  evidence  as  to  the  order  of  a  monas- 
tery.   Id. 
DUPLICATE  ORIGINAL. 

of  notice  to  produce,  notice  to  ^uit,  &c.  342. 343. 
taken  by  copying  machine,  not  evidence.  343. 

E 
EASEMENT, 

grant  of,  presumed  from  20  years  enjoyment,  120— > 

1 2^. 
as  against  the  reversioner,  when ;  1 23. 
presumed  from  shorter  enjoyment,  when. 
121. 

See  tit.  Presumption^ 
ECCLESIASTICAL  COURT, 
9uit  in, 

number  of  witnesses  to  prove  a  fact;  no. 
proof  of  temporal  matter  arising  incidentally,  i  lo. 
depositions  in,  when  evidence.  286. 
sentence  of.  24a  —  248. 

of  nullity,  or  in  affirmance  of  marriage,  conclu- 
sive on  question  of  legitimacy,  when.  243. 

conclusive  on  trial  for  poligamy ;  247. 
I  i  sen- 
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ECCLESIASTICAL  COURT,  {cmUnmid) 

in  a  cftuse  of  jactitatioDy  evidence  in  ^ectment ; 

not    condusiye;   244. 

much  lesf,  in  criminal 
prosecutions.  246. 
evideaoe  between  what  parties;  243. 

when  conclusive  as  to  aU.  243. 244. 
iiiipeachdl»le  for  fraud.  2^. 
on  validity  of  will,  and  ri|;ht  of  administration, 
conclusive.  245.    See  tit.  Probate, 
Mroof  o£  a98*|3o« 
ledger-bookf  when  evidence.  299. 
EJECTMENT, 

judgment  in,  conclusive  in  ejBtion  for  mesne  profits,  when. 

224. 
tenant  in  possession  not  competent  for  defendant,  under 

whom  he  holds.  48. 
witnesii  who  is  to  have  alease  of  the  lands  (if  recovered), 

not  competent  for  the  plaintiff.  48. 
witness,  called  by  defendant,  not  eonmetent  to  prsvc 
himself  the  real  tenant  and  defendant  nis  bailiff  52* 


notice  to  quit  at  a  certain  time,  served  personally  and  not 
objected  to,  evidence  of  the  time  of  entry ;  80. 
proved  by  duplicate  original ;  543. 
if  attested,  proved  by  subscribmg  witness. 

ENDOWMENT  ^^^' 

of  vicarage,  when  presumed.  1  lo* 
ENROLMENT, 

of  bargain  and  sale,  under  stat.  of  H.  8.  202.  $§1. 

indorsement,  when  evidence  cf,  zgt. 
cop^  of,  when  evidence  of  execu* 
tion.  352. 
of  other  deeds,  when  evidence,  XKK* 
ENTRY, 

in  books,  by  receiver  of  money,  against  interest.  191  •  192. 
ESTOPPEL, 

by  judgment  or  verdict,  when.  119. 
EVIDENCE, 

admissibility  of,  a  question  for  the  judge.  13. 
written  or  unwritten;  218. 

writings,  public  or  private ; 

public,  of  record  or  not  of  record ; 
public  writings  not  of  record,  judicial 
or  not  judicial.  Id. 
bill  of  exceptions  to.     See  tit.  Bill  of  Exception. 
demurrer  to.     See  tit.  Demurrer  to  Evidence, 
presumptive.     See  tit.  Presumption, 

general 
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EVIDENCE,  {canimued) 
genersd  rules  of. 

1.  Evidence  confined  to  pointf  in  itsae.  126. 

under  plea  of  non-assuntjpsit.  1 26.  See  tit.  Nan^assurnpnt. 
non  est  factum.  128..  See  tit.  Non  est/actum. 
not  gaihj  in  trespass.  129.  See  tit.  Trespass. 
under  issue  on  custom.  1 30.    See  tit.  ManoTy  Custom. 
proof  of  (dher  acts  when  admissible ;  1 33. 

on  a  question,  whether  the  acceptors  had  given 

authority  to  the  drawer  to  draw  a  particular  bill 

payable  to  a  fictitious  person,  a  general  authority 

may  be  shewn.  139. 

in  tresjpass,  what  or  how  many  acts  of  trespass  may 

be  shewn.  134. 
in  action  for  slander,  when  other  actionable  words 

ma^  be  proved.  1 34. 
on  trial  for  treason,  no  overt-act  of  a  distinct  trea* 

son  can  be  proved.  136. 
on   indictment  for  infamous  ofience,  proof  that 
defendant  has  a  general  disposition  to  commit 
sach  offences,  or  Uiat  he  has  committed  such  an 
offence  at  another  time,  is  not  evidence.  136. 
when  other  acts  of  the  prisoner  are  evidence  against 
him,  as  shewine  his  intentions,  contemporaneous 
acts  are  also  evidence  in  his  favour.  138. 
on  indictment  for  uttering  forged  notes  or  coun- 
terfeit money,  proof  of  his  uttering  others  simi- 
lar, admissible.  137. 
character  of  either  party,  when  examinable  in  civil 
suit.  13^.    See  tit.  CAamcf^. 
'  facts  admitted  on  record,  need  not  to  be  proved; 
141. 

cannot  be  contradicted. 1 41  • 

2.  The  affirmative  of  the  issue  to  be  proved.  150. 

in  action  on  game-laws,  plaintiff  need  not  disprove 
the  several  qualifications;  150. 

whether  such  evidence  necessary  to  sup- 
port a  conviction  by  magistrates.  150* 
negative,  when  to  be  proved;  151. 

where  breach  of  duty  alleged,  151. 
where  a  person  is  charged  wiUi  doioff  the 
act  complained  of  **  without  giving 
due  notice,"  151. 
on  indictment  for  coursing  deer  **  with« 

out  the  consent  of  the  owner,"  151. 
on  an  issue  upon  the  death  of  a  particular 
person,  the  party  asserting  the  death 
tiastoprov«it«  15s. 
3*  Substance  only  of  the  issue  need  be  proved.  153. 
plea  of  payment  of  principal  sum  and  interest  ^- 
sufficient  to  prove  that  a  grosi  sum  was  paid 
and  accepted  as  full  npyment.  155. 

I  i  2  proof 
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EVIDENdE,  {continued)  ^ 

proof  of  tender  and  refusal  sufficient  proof  of  an 

aTonnent  of  pajmenty  when.  154. 
in  action  of  waste— suifficient  to  prove,  that  de- 
fendant cut  a  less  number  of  trees ;  154. 
in  action  on  simple  contract,  plaintiff  may  prove 

less  than  the  writ  demands ;  1^4. 

in  action  against  sheriff,  plaintiff  declares  that  he 

had  J.  S.  and  his  wife  in  execution, 

proof  that  he  had  only  J.  S.  is  sufficient. 

154. 

in  action  for  slander,  rule  as  to  the  proof  of  the 

words.  154. 
proof  that  A.  was  churchwarden  not  sufficient  on 
issue,  whether  A.  and  B.  were  churchwardens. 

156. 
averment,  that  the  cattle  (damagc-feasant)  were 
levant  and  couchant,  is  not  proved  by  shewing 
that  part  of  them  were  so.  156. « 
averment,  that  plaintiff  was  constable  of  a  parti- 
cular parish,  is  not  supported  by  proof,  that 
he  was  sworn  in  to  serve  for  a  liberty,  of  which 
the  parish  was  only  part.  156. 

(  See  other  examples  under  tit.  Murder. 
Principal.) 
averments  immaterial,  when.  158.  159. 
contracts  to  be  truly  stated,  and  proved  as  stated. 
158  —  160. 
4.  The  best  evidence  to  be  given.  167. 
meaning  of  the  rule.  167. 
copy  ofdeed  not  evidence,  when  the  deed  can  be 

produced.  Id. 
parol  evidence  of  licence  from  the  crown  not  ad- 
missible* 167. 
strongest  possible  evidence  not  necessary ;  169. 
execution  ofdeed  proved  by  single  witness ;  Id. 
hand-writing  proved  or  disproved  by  witness 
acquainted  with  writer's  style.  169.  170* 
exceptions  to  general  rule,  170. 
copy  o€  entry  in  public  books ;  170. 
appointment  of  constables,  &c.  need  not  be 

proved;  170.  171. 
where  she  party,  against  whom  the  secondair 
evidence  is  offered,  has  precluded  himself 
from  disputing  it.  171.    See  tit.  Admission. 
5.  Hearsayt  not  evidence.  173. 

See  tit.  Hearsay. 
parol  evidencOi  when  admissible  with  reference  to  written 
instruments.  41 09  &c. 

to  explain  latent  ambiguity;  410.  &c« 

See  tiu  Ambiguitif. 

to 
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EVIDENCE,  {continued) 

to  explain  mistake  in  will,  41 1. 

as  to  devisee,  41 1*  414. 
fuiid»4i2. 

description   of  pro- 
perty,  412. 
or  in  entry  of  surrender  of  copyhold, 
290. 
to  explain  patent  ambiguity ;  416. 
blank  in  will;  418. 

in  agreement,  which  need  not  haT^ 

been  written,  418. 419* 
in  instrument,  Icept  to   reqord  a 
fact;  419. 

blank  in  bishop's.r^star.  Id. 
not  to  control  or  enlarge  a  will;  423. 
oarol  evidence  to  shew  fraud.  428. 
not  to  contradict,  vary,  or  add  to  terms  of  deed ;  4241. 
as  to  shew  different  condition,  or  another  use.  IcL 
another  consideration  may  be  shewn,  when ; 
424.  427. 
consideration  contrary  to  the  deed,  cannot  be 

shewn,  except  to  snew  fraud,  &&  427. 
delivery  on  a  different  day  may  be  shewn.  42B. 
customary  riffht  may  be  shewn,  though  not 
expressed  m  deed,  when ;  429* 
as  for  heriot,  or  way»going  crop ;  Id« 
if  inconsistent  with  the  deed,  it  cannot  be 

shewn.  429. 4^0. 
words  havme  a  legal  meaning,  how  to  be 
^  understood.  43 1 .  ^3  2 . 

parol  evidence  not  to  contradict  policy  of  insurance,  432. 

charter-party,  433. 
promissory  notes.  433. 
mercantile    contracts ; 
433  • 
usage  regarded  in  construction  of»  434— .436. 

not  to  contradict.  307. 
not  to  contradict  agreement  within  staL  of  fraudi ; 

437—441-  . 

{  See  tit.  Agreement. ) 

collateral  facts,  to  shew  t)ie  meaning  of  contracting  par- 
ties, when  admissible.  444. 444. 
usage,  to  explain  ancient  charter.  419, 

deed;48i. 
terms  of  admission  to  copyhold.  421. 
covenants  not  to  be  construed  by  party's  acts.  422. 
parol  a^eement  discharged  by  parol ;  444-'i--447. 

discharge  of,  a  good  defence  in  equity  to  bill  for 
gpecific  performance.  446* 

li  3  rulf 
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EVIDENCE,  {eonfinued) 

rule  in  equity,  same  as  at  law,  as  to  admissibility  of  parol 
evidence ;  448. 

rule  as  to  defendant,  on  a  bill  for  specific  perform- 
ance, 449 — 4JI. 

as  to  plaintiff ;  45 1  — 458. 
rule  as  to  rectifying  niistaLes  in  deeds ;  &c.  458. 
raii^ing  trusts  in  wills.  460. 
secondary  evidence,  when  allowed.  170.  346. 
EXAMINATION.     See  tit.  Deposition. 

of  pauper,  not  evidence  on  question  of  settlement  against 
appellant  parish.  283. 
'  of  single  woman  pregnant,  evidence  against  reputed  £1- 
t£er  after  death,  284. 

though  he  was  not  present  284.  285. 
of  soldier,  (under  mutiny  act),  when  evidence  on  ques- 
tion of  settlement   285. 

attested  copy,  given  to  commanding  officer, 

evidence.  Id. 
not  evidence,  if  the  soldier  abroad,  or  dead, 
or  out  of  die  army.  28c.  286. 
of  witness.     See  tit.  Witness. 
EXCEPTION  (BiU  of,)  see  tit.  Bitt  of  Exception. 
EXCHEQUER, 

judgment  in  rem  in,  231. 

of  condemnation,  conclusive  evidence  of  right  of 
seizure,  254. 

as  to  all  persons.  Id. 
of  acquittal,  whether  conclusive  as  to  ill^ali^  of 
seizure.  258. 
EXCISE,  see  tit.  Commissioners. 
EXCOMMUNICATION, 

witness  not  incompetent  from.    i8. 
EXECUTION, 

of  deed  or  will,  see  tit.  Deed.    Will. 
EXECUTOR,  see  tit.  Probate. 

proof  of  being  appointed.  299. 
de  son  tort,  not  incompetent,  as  liable  to  actioDS.  40. 
BXEMPLIFICATION, 

of  record,  under  great  seal.   2^9. 

under  seal  of  court.   290. 
of  deed  or  will,  not  evidence.  290. 355* 

F 
FACTOR,  see  tit  Agent. 
FELONY, 

conviction  of,  renders  incompetent.  22. 
FEME  SOLE, 

hi  action  by  woman  as,  defendant  cannot  call  the  hus* 
band  to  prove  the  roarriege.  64* 

FENCER, 
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FENCES, 

oil  question  of  liabfltty  to  repair,  commoners  not  com^ 
patent.  45. 

nNE, 

chirograph,  evidence  of,  t^2. 

copy  of  prodamations  by  chirographer,  not  OTidence.  Id. 
proclamationt  how  proved.  Id. 
FISHERY, 

entry  of  licences  in  court  rolls,  evidence  for  person 
claiming  under  lord  of  manor;  187. 

though  oayment  under  the  licence  not 
proved.  Id. 
FOREIGN  COURTS,  see  tit.  Admiraky. 

sentence  of,  establishing  a  marriage,  conclusive^  when; 
352. 

of  acquittal  on  charge  of  murder;  352. 
vacatmg  acceptance  of  bill  of  exchange;  Id. 
prima  facie  evidence  of  debt,  in  action  on  foreign 

judgment.  352.  253. 
proof  of;  301  • 
foreign  law,  how  proved,  3S7. 
FORFEITURE. 

conviction,  not  conclusive  as  to  the  time  of  ofEBUce,  un* 
less  specially  found.  2  lo.  240. 
FORGERY, 

conviction  of,  renders  incompetent.  22. 
party  injured,  incompetent  witness  on  indictment^  when ; 
88—91. 

incompetent  to  prove  forgery,  88. 

or  ether  material  fkct ;  88. 
may  prove  a  fact  merely  coOateraL  89. 
hand-writing  how  disproved.    170. 373. 
seal  forged,  proved- by  seal  enjpravers.   210. 
forged  instrument  evidence,  without  stamp.  400. 
FRAUDS  (Statute of),  see  tit.  Statute. 

G 

GAME-LAWS, 
action  on, 

plaintiffneednotdisprove  the  qualifications.  15a 
conviction  on, 
whether  good,  without  such  negative  evidence ;  Id. 

only  genen^  evidence,  at  least,  necessary.   151.  ^ 

party  convicted,  to  be  imprisoned  only  in  case  of 
want  of  distress.  261. 
GAZETTE, 

evidence  of  public  acts,  wlien.  305. 

of  proelaniations,  pnblic  addresKSs  Are.  Id, 
not  of  ptesentations,  or  ptomotioiis,  ftc  ao6« 
I  i  ^  evidence 
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GAZETTE,  {continued) 

evidence  of  notice  of  dissolution  of  partnenbip,  when. 
306. 
GRANT, 

ancient,  explained  by  usaee.  411.422. 

ppssetfsion  of,  to  oe  sliewn,  when.   317. 
presumea  ifrom  length  of  possession;  1 19. 

as  against  reversioner,  when;  123. 
co-extensive  witli  the  enjoyment.    122. 

See  tit.  Usage*    EasemenU    PresumpUtnu 
GUARDIAN, 

not  competent,  in  action  by  infant.  46. 

answer  of  minor  by,  evidence  against  guardian.  266. 

H 
HABEAS  CORPUS, 

writ  of,  for  bringing  up  witness  in  custody.  9. 
HANb-WRITING, 

proof  of,  by  one  who  has  seen  tlie  person  write,  364— 
366. 

,  or  who  has  received  letters  from  him. 

367—370. 
in  case  of  Alg.  Sidney.  365* 
in  case  of  seven  bishops.  371—373* 
comparison  of,  not  allowed;  371 — 373. 

otherwise,  in  case  of  ancient  writings. 

.  .  .         37J-374- 

forgery  of,  how  proved.   373. 

HEARSAY, 

general  rul^  as  to ;  173. 
exceptions, 
evidence  on  question  of  pedigree,  as  to  the  state  of 
the  family.   174.  175. 
declarations,  papers,  &c  in  the  family,  recitals  in 
family  deeds,  &c.  when  evidence,  174—176. 
declarations  of  deceased  husband,  as  to  legiti- 
macy of  wife^  176. 
of  deceased  parent,  to  prove  time 
of  birth,  i8o. 
not  to  prove  ja2ace  of  birth,  i8a 
or  want  of  access.  Id. 
not  evidence,  if  made  post  litem 
motam,   176 — 178. 183. 

or  if   the  relative   alive. 
176. 
depositions,  or  answer,  in  a  fonner 
suit,  not  evidence  a^punst  a  stran* 
ger.  177—179. 
bearsay  of  boundaries,  or  custom,  182-*!  84* 
tradition  ofparticular  fact,  not  evidence.  184. 

of 
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HEARSAY,  {continued) 

of  public  lights ;  183.189. 
whether  evidence  01  private  rights.    189. 190. 
eutry  of  receipt  of  rent  by  deceased  person,  not 
evidence  for  one  claiming  under  him,  1 88. 
evidence  against  such  person;  193. 
how  proved.    195. 
entry  by  deceased  rector,  as  to  ecclesiastical  dues; 
184—187, 
in  tradesman's  book,  evidence  of  delivery  of 
goods.    195 — 199. 
declarations,  or  entries  in  books,  against  interest. 
191—- 194. 
by  steward,  &c.  charging  himself ;  191. 192. 
by  person,  that  certain  goods  were  not  his 

property;  193.194. 
by  occupier  of  land,  as  to  the  extent  of  ad- 
joining tenant's  land ;   1 94. 
not  evidence,  if  the  person  alive.  "  195. 
testimony  of  witness  in  former  trial,  when  evi- 
dence, the  witness  being  dead,  or  kept  away 
by  the  other  party.    199. 
dying  declarations.  200.  see  tit.  Declarations, 
part  of  res  gestOf  when  evidence ;  202. 

dedaration   by  bankrupt,   in   absenting 
himself,  Id. 

by  woman  at  the  time  of 

elopement,  Id. 
at  the  time  of  receiving  a  bo- 
dily hurt,  Id. 
by  deceased,  as  to  being  re- 
lieved by  a  parish,  i8i. 
as  to  his  state 
of     health. 
181.  203. 
declaration  by  agent.  —  See  tit.  Agent. 
HERALDS'  BOOKS, 

evidence  on  question  of  pedigree.  318. 
visitation  books  of  counties,  evidence,  I4t 

account  of.  Id. 
UERIOT, 

due  by  custom,  though  not  expressed  in  lease.  420. 
HIGHWAY,  ©  r  f-y 

See  tit.  RoatL 
HIRING, 

declaration  of  deceased  servant,  not  evidence  of.  i8i. 
HISTORY, 

general,  when  evidence.  320. 

Speed's  Chronicles.  Id. 
not  evidence  of  private  rights.  320. 

Dugdale's 
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HISTORY,  (canHnued) 

Dugdale's  Monastieoii, 

Baitma^. 
Camden's  Britannia.  Id* 
HOUSE  OF  LORDSt 
^  joumaliy  net  tit  Jmtmab, 

judgment  of,  how  proved.   298. 
HUNDRED, 

in  action  against,  the  party  robbed  is  competent,  57. 

to  proTe  the  robbery ;  Id. 
not  to  prove  other  facts, 
as  the  Venue.  Id. 
HUSBAND  AND  WIFE,  (see  also  tit.  AdnUery.  Feme  sole.) 
of  party  to  suit,  incompetent  for  or  against  each  other ; 
63.64. 
though  divorced  for  adultery,  66^ 
or  the  other  consent.   Id. 
declarations  of  wife  not  evidence  against  the  man.  64. 
not  allowed  to  give  any  evidence  that  may  tend  to  cri- 
minate the  other ;  66, 

on  proof  of  A.'s  marriage,  a  witness  cannot  prove 

ayorm^  marriage  between  hinjself  and  A.  66.67. 

the  party  calling  a  witness,  cannot  call  his  wife  to 

contradict  him.  66.67. 

on  a  question,  whether  goods  are  the  property  of  a  man 

or  his  wife,  he  is  not  competent  to  prove  the  latter 

fact.  65. 

on  indictment  for  conspiracy^  the  wife  of  one  defendant 

is  not  witness  for  the  rest.  6$.  66* 
exceptions  to  general  rule.  67. 

m  prosecution  for  taking  a  woman  by  force  and  mar* 

vying  her.  Id. 
in  case  of  bigamy,  ad  wife  competent  after  proof  of 

first  marriage,  68. 
in  offences  against  woman's  person,  68. 
wife  may  exhibit  articles  of  the  peace  against  him, 
68. 

or  ap]ply  for  information ;  68* 
not  witness  against  him  in  treason.  69. 
d^'ng  declarations  ofwlfe,  evidence  against  him.  68* 
in  action  between  third  persons,  where  the  wifb's  eri* 

dence  may  lead  to  a  oemand  against  husband ;  71. 
in  appeal  against  order  of  bastardy,  married  wom^n  may 
prove  the  criminal  connection,  69. 
but  cannot  prove  non-access.  70* 
in  suit  between  third  persons,  wife  may  dhprovQ  her 

numriace.  70. 
woman,  cohabiting  and  passing  as  wilb^  whedier  witness 

for  the  man.  70. 
declarations  of  w%  employed  as  agent  by  husband.  69. 

I  wife 
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HUSBAND  AND  WIFE,  {coniinued) 

wife  of  bankrupt  may  be  examined  by  commiisionera^ 

when.  69. 
answer  bv  wife,  whether  evidence  against  her,  after  hut • 
band* s  death.   267. 


INCOMPETENCY, 

of  witness.     See  tit.  Witness. 
INDICTMENT, 

averment  in,  when  need  not  be  proved ;  1 59. 

in  indictment  for  robbery  near  the  higknoayy  Id. 

in  the  house  of  A.  B. 

Id, 
for  arson  in  the  nighi-iime,  Id. 
for  murder  of  qffker  in  execution 

of  office.  158. 
for  burglary  in  the  house  of  J.D. 
with  mtent  to  steal  the  proper- 
ty of  J.  W.,  the  averment  of 
property  is  material.  1 60. 
for  felony  at  a  certain  place,  and  no  such  place  in  the 

countVy  the  indictment  void.  166. 
co^j  of,  in  felony,  not  to  be  had  by  defendant  without 
order  of  Court ;  322. 

but  if  produced,  admissible,  though  without 

order;  323. 
in  misdemeanors,  order  not  necessary.  324. 
INFAMY 

pf  character,,  cause  of  incompetency,  a  a.  23. 

from  what  offences.  Id. 
INFANCY 

may  be  given  in  evidence  under  non-assumpsit,  127. 
not  under  non  est  factum.  128. 
INFANT^ 

competent  witness,  when.  14.  i|. 
answer  of,  by  guardian,  not  evidence  against  him.  266. 
INFIDEL, 

incompetent  witness,  when.  17. 
INFORMER, 

incompetent  witness  at  common  law,  when*  91. 
competent,  when.  92.  93. 
INHABITANTS, 

of  county,  competent  on  indictment  for  non*repair  tS 

bridge,  when ;  ^3. 
of  hundred,  in  action  by  party  robbed ;  95. 
of  parish,  where  penalty  given  to  the  poor,  when  com- 
petent ;  93. 

in  prosecutions  under  highway  act.  93. 

rated, 
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INHABITANTS,  (continued) 

rated,    competent   in  Iparish-appeal,   by  stat.  54(7. 3. 

c.  170.  93. 
declarations  by,  evidence  against  their  pensh; 

60.  72. 
not  compellable  to  give  evidence  against.  60. 208 
INQUISITION, 

by  coroner,  bad,  if  evidence  brought  by  the  accused  party 

was  rejected.  281. 
of  lunacy,  by  coroner,  whether  evidence  against  one 
claiming  as  executor;  239. 

evidence  for  prisoner ;  282. 
postmortem.  174. 

of  felo  de  se,  evidence  against  executor  or  administra* 
tor;  281. 

not  conclusive.  Id* 
finding,  that  the  party  fled  for  ity  whether  conclusive. 

281. 
of  office,  evidence  against  whom.  282. 

by  escheators,  commissioners,  sheriff,  6cc.  282. 
by  order  of  H.  of  Com.  respecting  feed.  282. 
not  evidence,  when  irregularly  tdcen ;  285. 
inquisition  by  sheriff's  jury,  on  question  oi 
property.  Id. 
proof  of;  28  J. 

commission  ought,  regularly,  to  be  shewn. 

INSPECTION, 

of  records;  322* 

depositions,  not  allowed  to  prisoner  before  triaL  325. 

proceedings  before  inferior  jurisdictions,  when  allowc» ; 
32c— 328. 

parish  books,  and  books  in  public  offices ;  31 1.  312. 328. 

court  rolls;  329: 

corporation  books.  330^332. 
rule  for,  not  allowed  in  criminal  cases ;  332—333. 

otherwise,  in  informations  in  nature  of  quo  warranto ; 

,    333- 
rule  to  mspecty  after  issue  joined;  333.  334. 

where  no  action  depending.  334. 

INTEREST, 

incapacitates  witness,  when.  34. 

See  tit.  Witness. 

INTERROGATORIES,  see  tit.  Witness. 

ISSUE, 

evidence  to  be  confined  to  points  in ;  126.  1  g     ^^ 

affirmative  of,  to  be  proved ;  150.  >  ^  •> 

substance  of,  alone,  need  be  proved ;  153.  J  '^'"*'*"^' 
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JACTITATION  OF  MARRIAGE, 

sentence  in  cause  of.     See  tit.  EccUttasHcal  Court, 
JOURNALS, 

of  the  House  of  Lords,  305. 

proof  of  judgment  on  appeal. 

of  address  to  the  king;  Id. 
not  evidence  of  the  facts  stated  in 

the  judgment.  Id. 
of  House  of  Commons  ;  Id. 
proof  of  entry  in.  321. 
JUDGMENT,  (See  tit.  Verdict.) 

by  default,  its  effect,  as  an  admission.  141. 
of  court  of  record,  when  evidence  in  a  cause;  zil-^iyi. 
between  what  parties ;  222.213. 
who  may  plead  a  judgment  in  bar,  and  when.  223. 
conclusive  as  evidence  between  the  same  parties ^ 
when.  223.  226. 
judgment  recovered,  conclusive  evidence  in 
assumpsit,  234. 

in  ejectment,  conclusive  in  trespass 
for  mesne  profits.  224. 
judgment  of  quarter  sessions.  224.  231. 
conviction  for  nonrepair  of  a  road.  224. 
judgment  in  court  of  conscience.  225. 
evidence  between  jE7nv2>5  to  the  first  suit;  226. 
not  evidence  for  a  party  against  a  stranger^  228. 
or^or  a  stranger  against  a  party  ;  230. 
exception  in  the  case  of  customs,  tolls,  and 
public  rights.  233. 
decree  between  vicar  and  impropriator,  evidence 
between  succeeding  vicars  and  impropriators ; 
227. 
judgment  concerning  oflice  of  schoolmaster,  evi* 

dence  for  or  against  a  successor.  227. 
judgment  of   ouster  in  an  information   in  the 
nature  of  quo  warranto;  227. 
in  rem  in  the  Exchequer.  231. 
on  what  points  evidence.  234.  235. 

judgment  in  debt,  bar  in  assumpsit,  when, 

in  trespass,  bar  in  trover,  when, 

Id. 
in  trover,  bar  in  assumpsit.  235. 
in  criminal  cases,  whether  evidence  in  civil.  237 
—241. 
of  court  of  exclusive  jurisdiction.  242. 

when  conclusive,  when  not  evidence,  24a. 
impeachable  for  fraud,  242. 

of 
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JUDGMENT,  {cmiinued) 

of  ecdeMactical  court.     See  tit.  EccksiasticaL 
admiraltj  court.    See  tit.  AdmiraU^, 
exchequer.    See  tit.  Excheeuer, 
commissioners  of  excise.     See  tit.  Camndgdoner* 
sentence  by  members  of  college,  when  conclusive.  259. 
proceedings  before  commissioners  of  bankrupt.  273. 

^   See  tit.  CommisMonert, 
conviction  by  magistratet  260. 

conclusive  for  him,  in  an  action,  when ;  260—^262. 
infomHilify  of,  CHinot  be  tak«D  adpnuitage  of.  Id. 
•f  inferior  courts,  when  evidence,  and  to  what  extent. 

287. 
of  foreiffn  court.    See  tit.  Foreign* 
proof  oL  289. 291.  2^3.  295.  298.  301. 
copy  of  judgment,  signed  by  the  master,  not  evidence. 
291. 
JURISDICTION,  See  tit.  Courts. 

JUROR, 

challenge  of,  for  kindred.  13. 
JUSTICE  OF  PEACE.    See  tit.  Magistrate. 


LARCINY, 

witness  not  incompetent  for  petty.  22.  26. 

what  sufficient  property  to  maintain  indictment.  118. 
LEADING  QUESTION, 

not  to  be  put  to  witness  in  general :  205. 

allowed  in  cross-examination ;  Id. 

in  examination  in  chief,  when.  Id. 

LEASE, 

ancient,  when  evidence;  187. 

though  possession  under  not  shewn.  Id. 
on  life,  death  presumed,  when.  152. 
LEGITIMACY, 

birth  during  marriaffe,  presumptive  evidence  of;  112. 

how  rebutted.  Id. 
birth  after  divorce  a  mens^  &C.,  presumed  to  be  ille- 
gitimate. 113.  152. 
declarations  of  deceased  person,  to  disprove  his  supposed 
marriage,  180. 

of  husband,  i»  to  iegitimacy  of  wife.  176. 
sentence  of  nullity  of  marriage,  or  in  affirmance  of,  con- 
clusive, when.  243. 
LETTERS  PATENT, 

exemplification,  evidence  of.  355. 
LIBEL, 

in  action  for,  other  libels  when  evidence.  134*  1^5. 

evidence,   that  defendant  was  ^eneraDy 
'  suspected,  &c  140. 

magistrate's 


LIBEL>  [continugd) 

iMftiiiinte^t  daric  not  compeUdbk  to  say» 
wlisther  he  ddiTcred  to  the  magiitnM 
an  affidarit  co&tainiiur  the  libeL  206. 
LICENCE, 

from  the  crown,  how  proved,  167. 
old  llcencea  from  lora  of  a  manor,  for  fishings  Jto«;  187* 
licence  to  enclose,  when  presumed.  lai. 
LUNACY, 

coroner's  inqucaC.  239.    See  tit.  InqmsiHon^ 

M 
MAGISTRATE, 

action  against, 

proof  of  notice.  345. 
conviction  by.     See  tit.  Conxnction. 
depositions  taken  by.    See.  tit.  Depositions. 
compellable,  by  order  of  court  to  grant  copy  of  convict 
'  tion,  and  of  information.  324. 326. 
MAHOMETAN, 

may  be  witness,  17. 18. 
to  be  sworn  on  the  Koran.  20. 
MALICIOUS  PROSECUTION, 

in  action  for,  general  bad  character  of  plaintiff  may  be 

shewn,  when.  i4o« 
copy  of  indictment,  how  obtained,  322. 
evidence,  if  produced,  though  without 
order.  323. 

MANOR, 

custoftt  of.     See  tit.  Custom. 
sttrvey  of.     See  tit.  Survey. 

proof  of  custom  in  one  manor  not  evidence  of  a  custom 
in  adjoining  manor ;  1 30. 

otherwise,  on  a  question  of  tenure  in  a  district 
of  manors.  130. 131. 
MANOR  COURT, 

proceedings  in,  evidence  between  whom.  287* 

rolls  of,   evidence  between  the  lord  and  his  tenants; 

ancient  writings  of,  evidence  of  descent,  though  not 
signed.  315. 

inspection  oil  329. 
proof  of.  298. 
MARRIAGE, 

hearsay  of,  in  family.  174. 

legality  of,  determined  by  ecclesiastical  courts  direcUy,. 

143- 

by  courts  of  common  law  incidentally.  Id* 

proof  of,  on  real  writs ;  244. 

by  parish  register.  307. 

sentence 
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MARRIAGE,  {amiinued) 

sentence  of  ecclesiastical  courts  annulling.  243. 
conviction  oi  bigamy,  proof  of  illegality  of  second  mar'- 

riage,  in  civil  action.  340. 
in  foreign  country,  established  by  sentaice  in  foreign 
court.  252. 
MEASURE, 

sale  of  a  number  of  acres  of  land,  generally,  means  acres 

by  statute  measure.  432. 
sale  of  com  by  the  bushel  means  by  the  Winchester 
bushel.  Idii 
MEMORANDUM, 

written,  to  refresh  memory ;  199.  209. 

agreement  unsigned,  used  a8»  169* 
unstamped  receipt.  386. 
MERCHANTS' BOOKS, 

evidence  of  what,  and  when.  195 — 199.  347. 
MESNE  PROFITS, 

judgment  in  ejectment  conclusive  of  right  of  possession 
in  action  for.  224.  236. 
MISTAKE, 

in  deed,  rectified  in  equity*  when.  458.  459. 
in  will,  may  be  shewn,  when.  411.419. 
MITIGATION, 

of  damages,  what  evidence  allowed  in.  139.  140. 
MODUS.     See  tit.  Tithes. 

on  question  of,  persons  liable  to  t3rthes  not  competent. 

proof  of,  by  usage.  119. 

de  non  decimando,  not  proved  by  usage  alone,  119. 

declarations  of  deceased  occupier,  evidence  of  parochial 

modus.  183.  184. 
proof  that  a  particular  person  paid  so  much  in  lieu  of 
tythes,  not  evidence.  184. 
MONEY, 

payment  of,  into  Court  —  its  effect,  i^.  143. 

money  cannot  be  recovered  bade,  though  paid  by 

mistake.  142. 
admission  of  legal  demand.  X42«  i^. 
^   payment  generally  upon  the  whole  dedanUion, 
142. 143. 

dispenses  with  proof  of  hand-writings  ia 

action  on  bill  of  exchange,  143. 
and  dispenses  with  proper  stamp;  Id. 
admits  the  jurisdiction  of  the  Court;  Id. 
admits  the  contract,  to  what  extent;  144* 
in  action  against  a  carrier*  144. 

proof  of.  X45. 
MURDER, 

conviction  of,  on  indictment  for  petit  treasoD.  X56. 

COA" 
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MURDER,  {continued) 

conviction  of  manrfayghter,  on  indictment  for  murder. 

manner  and  means  of  killing,  as  proved,  must  agree  in 

substance  with  those  laid,  i  cy. 
on  indictment  for  murder  of  officer  in  execution  of  his 
office,  proof  of  his  authority  not  material ;  158. 

the  special  matter  ma^  be  given  in  evi- 
dence on  a  general  mdictment.  158. 
aojuiital  in  foreign  country  may  be  pleaded  in  bar.  252. 

N 
NAVY  OFFICE, 

book  of,  evidence  to  prove  sailor's  death.  312. 
NEGATIVE, 

of  issue,  when  to  be  proved.  15  x.  152. 
NICHOLAS  (Pope), 

taxation  by,  account  of.  303. 

evidence  of  value  of  livings.  Id. 
NON-ACCESS.    See  tit.  Accpss. 
NON-AGE,  ^ 

declaration  of  deceased  parent,  evidence  o£  180. 
NON-ASSUMPSIT, 

evidence  under- plea  of;  126. 

performance — payment— release.  Id. 

judgment  recovered.  224. 

accord  and  satis&ction.  126. 

that  defendant  contracted  with  plaintiff  and  others; 

127.  162. 
that  plaintiff  was  married  at  the  time  of  the  pro- 
mise, 127. 

or  was  bankrupt.  Id* 
usury — infancv  —  gaming.  1 27.  221 . 
what  not  evidence  under ;  127. 

statute  of  limitations ;  127. 
that  others  besides  defendant  are  liable.  162. 
NON  EST  FACTUM, 

evidence  under  plea  of.  128* 

lunacy,  or  intoxication  at  the  time  of  execu- 
tion, 
defendemt  a  feme  covert, 
deed  delivered  as  an  escrow,  &c.  Id. 
what  not  evidence  under.  128.  ^ 

proof  of  gaming  —  sale  of  office — simony,  Ac. 
129. 
«  payment — release  —  infSmcy  —  duress.  1 28. 

plaintiff  cannot  shew  the  deed  lost,  after  pleading  profert. 
348. 
NOTICE, 

of  action,  proof  of,  by  duplicate  original.  342. 
to  quit,  proof  of.  343.  357.    See  tit.  Ejectment. 
to  produce  papers  on  trial ;  336* 

K  k  ^ow 
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NOTICE*  (cmOimied) 

how  tt  wbm  firom  sabp^ma  duces  teciiai»  336. 
when  necesMiy.  336.  ^38. 
partyi  when  compellable  to  produce ;  336. 
if  ainifltee;  Id« 

in  action  by  seamen  for  wages.  337. 
proof  of.  342.  343. 
after  proof  of^  contents  of  paper  how  proved. 

338. 
not  necessaiy,  where  nature  of  action  is  sufficient 
notice;  339. 
as  in  trover  for  b<md»  Id. 

or  prosecution  for  stealing  note,  drc  Id. 

in  other  criminal  cases,  when; 

or  where  fimuoiuent  possession  on  the  other 

side;  440. 
whether  necessary,  in  case  the  writing  is  in 
court  in  the  adverse  party's  possession. 
340—342* 
deed  produced  under,  to  be  proved  by  die  otfatr 
paity^when;  343. 

whto  not.  34c. 
the  whole  to  be  roM.  338. 
NUL  TIEL  RECORD, 

proof  of  issue  on ;  389. 

where  the  record  b  tn  the  same  court, 
where  in  another  court.  Id. 

O 
OATH, 

of  witness,  bow  administered.  10. 
OFnCE, 

books  of,  when  evidence.    See  tit.  Book. 

inquisition  of.    See  tit.  InquuiHon. 
OFnCER. 

competent  witnesses,  when;  40. 

though  liable  to  information.  Id. 

proof  of  acting  as  such,  evidence  of  being  sudi,  wheft^ 
170. 
OPINION, 

of  witness,  when  evidence,  aoos 

general,  evideQce  of  public  ri^ts  ;  1 83 — 1 89. 

whether  evidence  of  private  rights.  180—100. 
ORDER,  5  y      y- 


of  jud^,  for  producmg  i>apers«  337, 
of  sessions.    See  tit.  Sessions* 


of  bastardy.    See  tit.  Bastardy. 
ORDINARY,  ^ 

certificate  of,  when  conclusive  on  fegstity  of  nuuriage^ 

S44. 

ftodtz^ 
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ORDINARY,  (conHnued) 

ftcttlty  ftom^  presumed  in  tlie  case  of  a  pew  claimed  as 
appurtenant  to  a  messuage.  120. 
OUSTER, 

judgment  of,  op  an  information.  227. 
OUTLAWRY, 

judgment  of,  in  treason  and  felony,  renders  incompe- 
tent; 23. 

in  personal  action,  otherwise.  Id. 
proof  of.  Id. 
OWNERSHIP, 

.   possessicHi  primft  facte  evidence  of.  1 18.  1 19. 

P 
PAPAL  BULL, 

evidence  of  exemption  from  tithes.  319. 
PARCEL, 

on  a  question  whether  land  is  parcel  of  A's  or  B's  estate, 
the  declaration  of  a  deceased  tenant,  who  held  under 
both,  is  evidence.  182. 
PARDON, 

effect  of  In  restoring  competency  of  witness.  27. 

S^  tit.  Witness^ 

PARISH, 

inhabitant  off  competent,  though  penaky  given  to  the 
poor,  when ;  93. 

in  prosecutiopi  ttnderhighwayact,when.9j. 
rated,  competent,  on  parish  appeab.  93. 94.        *f^ 
See  tit.  Inhabitant.  ^ 

register,  when  first  commenced.  306. 
proof  of  manage.  306.307. 
entry  of  marriages  qow  to  be  made.  306.  J07. 
copy  of,  to  be  transmitted  annually  to  regiatcars 

of  diocese.  307. 
not  to  be  contradicted  by  day-book.  314 
inspection  of,  when  granted.  328. 
book  for  copies  of  rates.  311. 

for  account  of  parish  indentures.  31a. 
vestry-book.  312.313. 

examined  cGipy  of  register,  evidence.  321    -^' 
PARLIAMENT, 

acts  of.    See  tit.  Ads. 
journal  of.    See  tit.  Jofimo/. 
PAROL  EVIDENCE.    See  tit.  Evidence. 

?AR80N> 

entry  by  deceased,  evidence  for  successor.  184^  i8f. 
in  action  against,  for  non-residence,  what  sufficient  evi* 
dence  of  his  being  parson.  17  x. 
PARTICULARS  (BiU  of), 

vader  judge's  order— its  use  and  effisct.  146.^4.^. 

interesi  on  promissory  note  ma^  be  recoveted, 
tbou^  not  claimed  ii»  the  peirlicular.  147. 
«  nislake  in*  when  immaterial*  i4^«  _ 

Kka  PART* 
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PARTNER, 

admission  by  one,  evidence  against  another,  when.  73. 

266.     See  tit*  AdnUssion* 

one  partner  may  disprove  tlie  authority  of  another  to 
draw  a  bill  on  the  partnership  for  his  separate  debt^ 
in  action  between  payee  and  acceptor.  54. 

verdict  on  issue,  evidence  of  partnership,  when*  2*32. 

notice  of  dissolution  of  partnership,  how  given.  306. 
PARTY  TO  SUIT, 

incompent  witness.     See  tit.  Witness* 

admission  by,  evidence  against  him.    See  tit.  Admission. 

compellable  to  produce  papers  in  his  possession,  when. 

paymeI^* 

evidence  of,  under  non-assumpsit.  127. 

presumptive  evidence  of.  113.     See  tit*  Presun^piiaiu 

of  money  into  court.  142.     See  tit.  Afoney. 

on  plea  of  payment  of  principal  and  interest,  proof  that 

a  gross  sum  was  accepted  as  full  payment.  153. 
proof  of  tender  and  refusal,  evidence  to  support  an  aver- 
ment of  payment,  When.  154* 
PEDIGREE, 

evidence  of.    See  tit.  Hearsay.    HerakTs  Books. 
bills  in  Chancery,  not  evidence  of.  263* 
depositions,  not  evidence  against  a  stranger.  178. 
special  verdict,  whether  evidence  between  third 
parties.  134. 
PENAL  ACTION, 

act  of  parliament,  discharging  the  defendant,  evid^ce 
under  nil  debet.  221. 
PERAMBULATION, 

evidenceof  boundary  of  parish.  183. 
PERJURY, 

proof  of,  by  a  single  witness,  not  sufficient.  107. 

conviction  of,  incapacitates  witness.  22. 28. 

party  injured,  competent  witness,  on  prosecution  for. 

87.88.241. 
proof  of  defendant's  oath  to  answer  in  Chanceiy.  296* 

297. 
several  indictments  against. several,  —  defendant  in  one 

case  competent  for  defendant  in  another.  37. 
on  indictment  for,  in  answer  to  a  bill,  of  injunction  filed 
by  B,  B  is  competent.  39. 
PETIT  TREASON, 

on  indictment  for,  prisoner  may  be  found  guilty  of  mur- 
der. ic6. 
PLACE, 

variance  in  proof  of.  i6c. 
POLICY  OF  INSURANCE, 

construed  with  reference  to  usage  of  merchants ;  434. 
npt  to  be  contradicted  by  usage*  Id. 
underwriter,  competent  witness*  37*  38.  loo. 

POLY- 
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POLYGAMY.    See  tit.  Bigamy. 
POSSESSION, 

prima  facie  evidence  of  property.  ii8.  119. 

ffroimd  for  presuming  a  grant,  when.  1 19. 1 20. 

indorsed,  not  evidence  of  verdict,  293. 
evidence  that  cause  was  tried.  Id. 

may  be  produced  by  associate.  293. 

POWER, 

deed  under,  how  executed  and  attested.  4c8. 
PRESCRIPTION, 

hearsay,  whether  evidence  of.  180.100. 
PRESENTATION, 

hearsay  not  evidence  of.  191. 
PRESUMPTION  AND  PRESUMPTIVE  EVIDENCE, 
nature  of.  iii. 
presumptive  evidence  of  legitimacy,  112. 

from  fact  of  birth  during  marriage.  Id. 
how  rebutted.  112.  11^. 
ofpayment;  113.        ^ 
of  payment  of  bond,  after  20  years,  1T4. 
how  rebutted.  Id.     See  tit  B<md. 
release  of  quit-rent  not  presumed  from  non  pay- 
ment. 117. 
possession  prima  facie  evidence  of  property.  11 8. 119. 
grants,  agreements,  licence,  presumed  from  usage.  1 19 

deed  of  composition  not  presumed  merely  from  usage. 

120. 
grant  presumed  against  reversioner,  from  permission  of 

tenant,  when.  124. 
circumstantial  evidence,  in  criminal  cases.  T24. 
presumption  of  law  from  presumption  of  fact.  125. 
death  presumed  at  the  end  of  seven  years.  152. 
PRINCIPAL, 

in  second  degree,  charge<l  as  principal  in  first  degree, 

not  a  variance.  157. 
charged  as  such,  cannot  be  convicted  as  accessary.  157. 
conviction  of,  evidence  against  accessary,  when.  229. 
witness  against  accessary,  on  indictment  for  receiving 
stolen  goods,  51. 
or  for  taking  reward  to  help  to  stolen  goods.  H. 
PROBATE, 

of  will  of  personal  property,  what.  245.293. 

conclusive  of  validity  of  will,  when.  245. 
may  be  shewn  te  be  for^d.  246.  247. 
of  real  property,  not  evidence  of  wilL  246.  299. 
whether  evidence  to  prove  pedigree,  299. 

377- 

or  if  the  will  in  possession  of  the  other 

party.  299.  377. 

proof  of  win  in  ecdesiasticai  court.  298. 

Kks 
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PROBATE,  {canHnued) 

examined  copy  of.  299. 
exemplification  of  probate.  199* 
copy  of  ledga'-book.  300. 
revocation  of,  how  proved.  183. 

PROCHEIN  AMY,  .        .  ^ 

mot  competent,  in  suit  by  mfaat.  46. 

PROFERT,  ,    ..      ._ 

of  deed,  dispensed  with,  when.  348- 
bargain  and  sale  pleaded  with, — copy  of  enroliiittit  may 
be  shewn.  355. 

PROSECUTOR,  ^       ^ 

entitled  to  costs  of  prosecution,  when.  87* 

competent  witness ;  86. 

though  entitled  to  reward  or  penal^.  86. 93. 

general  rule.  86. 

exception  in  case  of  forgery*  88.  89. 

in  case  of  forgery, 

party  injured  not  allowed  to  prove  any 

material  fact ;  88. 89. 
competent,  if  not  liable  on  forged  instru- 
ment, 89.  ,     ,   « 
as  cashier  of  Bank  of  England,  89. 
where  the  banker  has  not  d^tei 

thepartv,  89. 
or  lAer  release.  Id. 
PUBLIC  BOOKS.    See  tit.  Books. 

entry  in,  proved  by  examined  co^*  510. 
inspection  of.    See  tit.  Inspection* 
PUBLIC  RIGHTS, 

proof  of,  by  hearsay.  183.  189. 

verdict  evidence  of,  though  between  other  parties.  133- 

PURGATION, 

ancient  doctrine  of.  24. 

iu  effect  in  restoring  competency.  Id. 

Q 

QUAKERS, 

may  affirm  in  civfl  cases ;  20. 
not  in  criminal  cases ;  Id. 

what  criminal,  within  the  rule.  Id. 
in  criminal  cases  in  Uieir  own  defence.  21. 
QUALinCATION,  .  ^ 

in  action  oh  game  laws,  plaintiff  need  not  disprove  ttie 

several  kinds  of.  150. 
in  proceedings  on  conviction  before  m^istrate,  odier- 
wise.  Id. 
QUARE  IMPEDIT, 

hearsay  not  evidence  of  presentation.  191. 

R 

RAPE, 

on  indictment  for,  the  woman  not  compellable  to  answer 
as  to  her  criminal  connection  with  othef  men ;  ao& 
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RAPE,  (caiOinued) 


such  erideiice  Bot  admissible.  141.  206. 
her  general  bad  character  for  want  of  chastity  may  be 
shewn,  X40« 

or  her  previous  ccmnection  with  the  prisoHflr. 
Id. 
the  account  given  by  her,  immediately  after  the  injurjTt 
admissible.  205. 
RATE, 

book  for  copies  of,  how  kept.  311. 
RATED  INHABITANT.    See  tit.  InhaUtani. 
RECEIVER, 

entry  by,  of  receipt  of  rents.  191.  192. 
proof  or.  195. 
RECITAL^ 

in  deed,  when  evidence  against  the  party*  356. 
RECORD, 

what.  218. 

when  complete.  2^1. 

not  to  be  contradicted.  218.  2x9. 

evidence,  that  the  verdict  was  entered  by  mistake,  not 

admissible.  218. 
not  conclusive  as  to  ftcts  averred,  when  the  fiicts  are 
not  traversable,  219. 

nor,  as  to  die  time  of  the  <^fence ;  Id. 
keeper  of  the  recmrds  may  speak  to  their  condition.  219. 
inspection  of.  322. 

admissions  oo,  need  not  be  proved.  141. 
issue  on  nul  tiel  record,  how  proved.  289. 
variance  in  proof  of.  162.    See  tit.  Variance* 
pro<xfof,  by  exemplification,  289.290. 
ezammed  copy,  291* 
office  copy.  202. 
copy  of  judgment,  signed  by  master,  not  evidence.  291. 
RECOVERY, 

deed  to  make  tenant  to  the  writ  of  entiy,  when  evidence 
oL  295. 
RECTOR, 

books  by  deceased,  evidence  of  ecclesiastical  duM  184 
—187. 
REGISTER, 

of  navy  office  to  prove  a  sailor^s  death.  31a. 
of  parish.    See  tit.  Parish. 
of  ship.     See  tit.  Ship. 
RELEASE    See  tit.  fTt^nasi. 

of  interest,  restores  competency  of  witness.  97. 98. 

mnecessary,  !•  where  the  witness  oiEm,  .but  the 

other  partv  refuses.  99, 
a.  where  he  has  kcqvireiuk  interest, 
to  deprive  a  party  of  his  testimony* 

lOOb 

Kk<4  3.  where 
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RELEASE*  (ewahuicd) 

5.  where  he  has  an  interest  inclining 
him  to  each  aide.  102. 
REPUTATION.    See  Ut.  tfearMv. 
RENT  ROLLS, 

old,  when  evidence.  202.  203. 
RES  GESTA, 

heanay»  part  of»  when  evidence.  202.  203* 

See  tit.  Heanay^ 
REWARD, 

persons  entitled  to,  on  conviction,  not  incompetent.  30. 
cases,  in  which  rewards  are  given.  86. 
ROAD.    See  tit.  Boundary. 

on  indictment  for  not  repairing,  verdict  of  nof  guUty  on 
former  trial  is  not  evidence  ,/or  the  parish ;  242. 

verdict  of  guUty  is  conclusive  against  the  parish, 
224.  and  strong  evidence  against  other  parishes. 
232. 
on  a  ouestion  whether  the  occupier  of  particular  land  is 
liable  to  repair,  an  award  between  a  former  occupier 
and  the  township  is  not  evidence.  179. 
ROBBERY, 

on  indictment  for,  prisoner  may  be  convicted  of  simple 
larciny.  156. 157. 
ROLLS, 

of  manor  court.    See  tit.  Manor. 
RULE  OF  COURT, 

signed  by  proper  officer,  good  evidence.  292. 

S 
SALE, 

after  proof  of  sale  of  goods  to  defendant  and  J.  S.,  J.  S. 
18  not  competent  to  proveiUie  sale  to  himsdf  alone.  46. 
SEAL, 

of  the  king,  or  public  courts  of  justice,  need  not  be 

proved.  290. 
of  private  or  foreign  courts,  how  proved.  290*  291.  301. 
of  corporations,  how  proved.  201. 
SEALING, 

of  deed.    See  tit.  Deed, 
SEISIN, 

of  devisor,  proved  by  dechtt«tion  of  deceased  occu^er. 
182.  194. 
SENTENCE, 

of  courts.    See  tit  Judgment. 
SERVANT, 

incompetent  to  disprove  his  own  negUgesce  in  action 

against  his  master.  46. 96. 
competent,  in  action  by  his  master,  to  prove  delivery  of 
goods,  &c.  .95. 

not  to  prove  acts  done  by  him  out  of  the  course 
•    "  of  his  duty,  when.  9c.  96. 

SESSIONS, 


INDE^iL 

SESSIONS, 

order  of^  confirming  order  of  removal,  condusive  as  to 
all  pvishesy  231. 

duchargingy  conclusive  only  that  the  settle- 
ment was  not  with  the  ren>ODdents«  224. 
SETTLEMENT, 

by  purchase  of  estate, 

parol  evidence  may  be  admitted  to  shew  that 
the  purchaser  agreed  to  pay 'more 
than  30I.,  though  the  deed  expresses 
less;  426. 
or  that  less  was  paid  than  is  expressed. 
428. 
SHERIFF, 

officer,  indensnifying  him,  not  competent  witness  for 
him.  46. 

admiasion  ofy  as  to  custody  of  debtor  in  execution, 
evidence  against  sheriff  when.  76.    See  tit. 
Agent, 
return  of,  on  the  writ,  evidence  of  the  facts  there  stated.. 

inquisition  by.  283. 
act  relative  to  sherifTs  bonds.  220. 
SHIP, 

property  in,  proved  by  possession  as  owner.  308.  309. 

3"- 
log-book  of,  evidence  of  time  of  convoy's  sailing.  312. 

,  register  of,  evidence  of  want  of  title,  when.  308.  30^. 

not  evidence  of  property,  unless  recognised. 

309*  3"* 
conclusive,  that  persons  not  named  therm  are 

not  owners.  308. 
articles,  to  be  produced  by  defendant,  in  action  for 
wages.  337. 
SHOP-BOOK, 

mitry  by  deceased  shopman,  when  evidence ;  195— 199* 
by  the  master,  not  evidence ;  199. 

may  be  used,  as  a  memorandum.  Id. 
SIGNING, 

of  deed,  or  will.    See  tit.  Deed.  Will 
SLANDER, 

proof  of  the  wiOance  of  the  words,  sufficient.  155. 
against  person  in  professional  capacity,  when  necessary 

to  prbve  his  qualification.  172. 173. 
o^A«r  actionable  words,  wlien  evidence.  134.135. 
SOLDIER, 

examination  of,  under  mutiny  act,  when  evidence.  285. 
286.    See  tit.  EsamiiuUionm 
SOUCITOR, 

not  allowed  to  give  evidence  of  professional  communi- 
cations (^  his  dient.  102—106.' 

See  tit.  OmmeL 

SON 
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S<A 


INDEX. 

SON  ASSAULT, 

See  til.  TremuB. 
SPECIFIC  PERFOEMANCE, 

on  bin  for,  d^huktU  may  shew  thai  the  agreement  has 
been  dMcharged ;  446. 4^7. 

or  that  it  is  different  from  that  intended ; 

449-45'* 
or  tlmt  they  afterwards  agreed  to  avaiia- 

ti€»,  when.  4(0. 

plami^foMij  shew  the  omission  of  a  term,  by 

fraud;  451. &c« 

whether  he  may  shew  it  by  mistake  or 

surprize ;  451—455. 

cannot  vary  agreement  by  pwol  evidence^ 

so  to  have  it  ezecnted  in  its  varied 

form.  456. 

p«rt  perfoimance  of  agreement  for  hmd,  what. 

457-  45«- 

STAMP, 

contents  of  unstamped  paper  cannot  be  shewD»  if  stamp 

necessary.  386. 

other  proof  of  the  transaction,  besides  the  writ- 
ingf  when  admissible.  3R6. 

fact  of  payment  may  be  shewn,  if  receipt 

unrtamped;  Id. 
unstamped  receipt,  used  as  a  memoran- 
dum; Id. 
tgteement  admitted  on  the  record,  need 

not  be  stamped.  387. 
after  payment  of  money  into  court,  want 

efstamp  no  objection.  405. 
in  action  on  note  unstampedf  when  phun- 
tiff  wMy  reoofer  on  other  counts.  ^86. 
foreign  mstrument,  to  be  stamped  aocordmg  to 
the  law  of  the  country;  387. 

bill  incipient  here,  completed  out  of  the 
kingdom.  t87.388. 
of  proper  vahae  and  denomination.  388. 

receipt  stamp  not  sufficient  Ibr  ptoiftia- 

aery  note.  Id* 
articles  of  agreement  under  Seal  te  be 

stamped  as  a  deed.  388. 
agrSMiMut  Ibr  house^  and  als*  for  goods 

in  it»  to  be  stamped  as  alease.  388. 
value  being  greater  than  the  true  stamp 
is  not  material,  if  the  deHHmilMttiiMi 
right;  380. 
where  tbe  iUnominatien  is  diffisrent  but 
of  equal  or  greater  vAie,  cetaieis^ 
elopers  may  re  umilp»  whep<  UL 
several  scamps  on  one  Jnsjnitnept^  when 
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STAMP,  {continued) 

new  stampy  on  alterati<»i  of  instnunentf  when 
neccMary,  J9J— ^96. 

on  bill  of  exchange  or  promissory 

note»  Id. 
on  policy  of  insurance.  39^. 
if  the  alteration  is  to  correct  a  mistake,  new 
stamp  unnecessary.  396 — 398. 
unstamped  instrument,  eyidence  for  coUaterd 
purijoses,  when ;  398 — ^403. 

in  action  for  penalty  for  illegal  insurance, 

398. 

for  bribery  at  election.  399* 

unstamped  paper,  as  a  memorandum,  399. 

as  secondary  evidence^ 

399- 
unstamped  a^eement  may  be  inMected, 

to  ascertain  the  time  with  reference 

to  a  subsequent  agreement,  399. 

or  to  see  the  natare  of 

the  handwritifig.  400* 

unstamped  instrument  may  be  recovered 

kk  trorer.  400. 
unstamped  instrument,  evidence  in  pro* 

secntion  far  forgery.  400. 
draft,  unstamped,  not  admissible  on  in- 

dietmeat  for  secreting  a  letter  contain- 

ing,  &€.,  under  stat.  7  G.  3.  0.50.  s.  i. 

401. 
pdicy  of  insuranco  unstamAed  not  evi- 

doice  on  indictttent  fbr  Mming,  &c< 

with  intent,  Sec.  40^ • 
lost  instiMiant  piMMacd  to  be  stamped,  when. 

403- 
want  of,  when  to  be  repaired,  aad  how.  404. 

agreements,  what,  to  be  stamped;  405* 

fmik  item  added.  405. 

receipt,    properly   itattftad  ai 

sucby   adiiuisiM,  tWugh   it 

cmitaitt  fla  Itgreiement,  405. 

cogMfit  need  tiot  be  stamped; 

4d6b 

agreements  exempted  from  stamp,  what;  406* 

i  •  memotandam  of  MMiMiice.  Id. 

a.  metttataiidiiilil     Ibr  ^  frAitii^ 

leaas.  Id. 

agreement,  wiMta  a  present  de« 

miie.  Id. 

f  •  uMmorandMi  ftr  hire  of  la- 

voiffetf  ftc*  4fij» 

agaeettem  far  assignment  of 

q>prenti06  tot  exempted.  Id. 

^  memo* 
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STAMP,  {ctmtinued) 


4*  memorandum  for  or  relating 
to  sale  of  goods.  407. 
agreement  to  take  a  share  of 
goods,  &c.  407. 

to  indemnify  on  re- 
sale, &c  Id. 
guarantee    for    payment     of 

goods.  408* 
agreement  for  making  of  goods* 

Id. 

for  sale  of  crops. 

408.409. 

5.  memorandum  between  master 

and  mariners  of  ship,  &c. 

409- 

6.  letters  containing  agreement 

respecting  merchandize  be- 
tween merchants.  409. 
STATUTE  OF  FRAUDS,    (19  C.  2.  c.  3.)  • 

Jourih  section,  **  that  no  action  shall  be  brought,"  &c. 

440. 445* 

memorandum  of  agreement  must  specify  the  con- 
sideration. 440. 
party  may  recover  upon  agreement  under  this 

section,  thov^  he  has  not  signed  it.  440. 
in  the  memorandum  of  promise  to  pay  the  ddl)t 
of  another,  the  precise  amount  of  the  debt 
need  not  be  stateii.  441. 
^fth  section,  as  to  requisites  of  wills.  374. 
sevetUeenih  section,  as  to  contracts  for  sales  of  goods ; 
441.  445. 

the  memoTttadum  of  bargain  need  not  ipecify  the 
consideration.  441. 
fidien^*iecond  section,  as  to  repeal  of  wills.  423.  424. 

STEWARD, 

entiy  by  deceased,  aa  to  receipt  of  money.    191. 192. 

SUBPCBNA, 

ad  testificandum,  writ  of,  (see  tit.  Wttnesi.) 

what,  2.  3* 

how  many  may  be  put  in  one  writ.  Id. 
duces  tecum.  1 1 .  335. . 
SUBSTANCE, 

of  issue,  to  be  proved.    See  tit.  Eotdence. 
SURViEY,.see  tit.  Terrier. 

of  benefices  by  Pope  Nicholas;  303. 

history  of, 

^idence.of what;  Id. 
valor  beneficiorum  in  reign  of  H.  8.  304. 
in  time  of  the  commonwealth,  304. 

their  great  authority  in  questions  df  tidies^  304* 

anoent 
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SURVEY,  {continued) 

ancient  surveys,  evidence,  without  proof  of  comnnission, 

when.  304. 
of  manor  or  estate,  when  evidence.  187.188. 

T 
TAXATION, 

of  Pope  Nicholas.  303. 
TERRIER, 

of  manor,  evidence  of  boundary  or  tenure*  316. 
ecclesiastical,  what.  316. 

evidence  of  church  possessions ;  Id* 
for  parson,  when ;  318. 
agauist  him,  when.   Id* 
from  what  repository ;  316* 
by  whom  to  be  signed;  318. 
not  evidence,  unless  possession  satisfactorily  ex^ 
plained.  317. 
TIME, 

variance  in  proof  of.  164* 
TITHES, 

evidence  of  parson's  title  by  admission.  172* 
entry  by  deceased  rector,  evidence.  184—187. 
modus  on  one  particular  farm,  not  evidence  of  modus  on 
another,  132. 

unless  some  connection  shewn, 
composition  real  not  to  be  presumed  from  usage.  1 19. 
m  action  for,,  plea  that  plaintiff  had  not  read  uie  39  ar« 

tides,  to  be  proved  by  defendant.   151. 
answer  of  occupier  of  land,  in  a  tithe  caoie,  evidence 
against  a  succeeding  occupier;  266. 

See  tiL  Prescriptum,  ^  T^rritr.  Modus,  Survey* 

hearsay  evidence  of  rieht.of,  189. 
verdict,  evidence  of,  Uiough  between  other  parties,  233* 
TRADESMAN, 

books  of,  evidence  of  delivery  of  good3,  when*  i95<— 199* 
TREASON, 

confession,  evidence  in  case  of.  84* 

See  tit.  Confosnonm 
conspiracy  to  seize  the  King's  person,  an  overt-act  of 

oonspinng  his  death,  125. 
so,  conspiring  with  foreigners  to  effect  an  invasion ;  Id* 
no  overt-act  q£  distinct  treason  to  be  proved.  136. 
confession,  evidence  in  case  of.  84.    See  tit*  Qmfesiion. 
proof  of  overt-act  by  two  witnesses ;  io8. 10^. 

otherwise,  where  the  overt-act  laid  is  assassina^ 
tion,  dec,  109. 

or  in  treasmi  for  impairing  the  coin.  109. 

when  other  acts  of  the  prisoner  are  evidence  against 

him,  as  shewing  his  intention,  his  contemporaneous  acU 

are  algo  evidence  for  bim*  138. 

TRESPASS, 


S<>9 
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INDEX. 

TRESPASS, 

for  amaakf  {me  A.  AMtamk.) 

first  aBsault  b j  plaintiff  cannot  Im  ahewn  under  gene* 

ral  iasue,  except  in  mitigatien.  129. 
any  number  of  trespanes,  within  the  days  me&lioDed 
m  the  declaration,  may  be  proved ;  134.. 
or  one  treapaaa  beyond  the  remotest  day.  U. 
co-trespasser,  conq»elent  witness.  32. 
for  goods, 

wbatnroper^suflcient;  118. 
by  agister  of  cattle, 
foy  stagt-coackman.  Id. 
for  mesne  profits, 

judgment  in  ejectment  conclusive  as  to  right  of 
possession.  224. 
quare  clausum  freffit, 

title  of  dsi^ndant  m^  be  shewn,  under  general 

issue;  129. 
licence  from  plaintiff,  cannot.  Id. 
nor  defect  offences, 
nor  easement. 
proof  of  entry  for  distress  admissible,  under  ge- 


neral issue.  120. 

plea  in  a  former  action  coaclusive.  224*  225. 


id 


on  plea  of  soil  and  freehold,  a  verdict  on  die  same 


TRUSTEE, 

not  incenpetemt  witness,  though  liable  to  actum.  40. 

U 
UKDERWRITER, 

competent  lor  ane«iier  ondMwriter  in  action  on  policy 
Of  insurance.  57. 
USAGE, 

evidence  of  agrgem^il.  119. 
to  explain  ancient  chaftevs,  419. 

or  private  deeds^  when,  421. 

mercantile  contracts.  454«-43tf. 
See  tit.  Custom.   Easement.  Presumptian. 
USE  AND  OCCUPATION, 

in  action  for,  unnecespaiy  to  describe  where  the  pre* 
miseslie;  i$6. 

if  described  as  lying  in  a  particular  pti* 
rtsh,  they  ought  to  be  ao  proved.  Id. 
USURY, 

in  action  for  penalties,  the  borrower  competcBt  39. 

evidence  of  eiher  usariooa  con* 
tracts  not  adnnssible.  2  so. 
>nay  be  given  in  evideniDe,  under  non  assun^sit,  127. 

221** 

net  in  4ebt  on  bond,  wniem  plaiipd  210. 

uimf Na, 

ifi^gpamA  fQr«l|er^foi|ge4  MCef  wMlpoo^t 

t9 
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UTTERING,  {amtinued) 

proof  of  pnvoner  having  uttered  others  sunilar, 
as  evidence  of  his  knowledge,  &c«   137. 

V 
VARIANCE, 

in  proof  of  contract,   1 6o«  161  • 
of  deed,    x6s. 
of  record,  162. 

when  the  record  only  dacrHedf  Id* 
when  its  Mubskmee  set  out.  163. 
in  proof  of  time.  i6j.. 
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of  place.  165. 166* 

o  hoi 
iaj.  : 
onhr 
and  couchant.    156. 


tpi 
examples  of, 
demise  nleaded  to  hold^rom  a  certain  day—- demise 

proFca  on  that  day.  155. 
in  replevin  — part  only  ot  the  cattle  proved  to  be  levant 


on  issue  whether  A«and  B.  were  churchwardens—  proof 

that  only  one  was.  Id. 
averment,  that  plaintiff  was  leonstable  in  parish  of  P.,  and 
proof  that  he  was  sworn  in  for  a  liberty,  of  which  P. 
was  only  part.  156. 
prisoner,  charged  as  princqMd  in  ist  d^pree — proved  to 

be  principal  in  ad  degree,  not  a  variance.    157. 
in  aasumpstt.  It  is  no  variance,  that  others  besides  the 
defendant  are  parties  to  the  contract.   i6x.  162. 

but  if  others  ought  to  join  in  the  action, 
the  defendant  may  take  advantage  of  itt 
on  non  assumpsit.   i6is 
See  odier  examples  under  tit.  Murder.  Principal. 
Emdancem 
VENUE, 

when  the  place  is  only  lor  venue*  a  variance  in  the  place 

proved*  notmatenaL   i6d. 
on  indictment  for  felony  at  a  certain  place ^  if  there  is  not 
nuk  place  in  die  county,  the  indictment  void.  166. 
VERDICT,  ^tk.  Judgment. 

admissible  in  evi&noe,  when,  isa— 237. 

considered  with  rcfinrence  lo  the  partiet.  22S<— 223. 
conclusive  between  the  same  parties,  when. 

223«  224«  ^t6* 

evid^ce  between  firwwt  to  the  first  suit;  22& 
verdict  bf  ancestor  evidence  for  heir, 

226. 
verdict  by  one  remainder-man,  evi« 

dfnee  fi»r  another,  227.^ 
V  tor  or  agpinst  lessee^  eviaenoe 

for  or  against  reversionec 

a#t  mUmatJbr  ens  ^f  tke  pturHee  agmntt  a 
JtoQger;  ai6* 

▼erdic% 
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VERDICT,  {eantinued) 

▼erdict  affainst  another  person  who 

jiisti6ea  as  semmt  of,  &c.>  eyidenoe 

on  the  question  of  right.  2a8. 

conviction    of    principal     evidence 

against  accessary.    229. 

not  evidenoe^»r  a  stranger  a^nst  apartj.  230. 

yaigakeoX  in  rem  in  the  Exchequer. 

judgment  of  quarter  sessions.   Id. 
conviction  against  parish   for  non- 
repair of  a  road.   Id. 
verdict  on  issue  to  try  a  partnership. 

232. 
on  question  of  custom,  tdJs,  &c.  a 

verdict  is  evidence  between  third 

persons.   233. 
special  verdict,  stating  a  pedigree, 

whether   evidoice  between 


persons.  234.' 

verdict,  in  action  for  negligence  of 

servant,  is  evidence  in  action  by 

the  master  against  the  servant.  228. 

[,    with  reference  to  the  subject-maUerm 

verdict  m  trover,  a  bar  to  an  action  for 

money  had  and  received,  aa^. 
where  plaintiff  in  first  actioivnuled  from  de- 
fect of  pleading;  235. 

or  gave  no  evidence  of  the 
dmand.  Id. 
verdict  final  only,  as  to  its  proper  porpoae. 

236. 
veroict  in  action  for  a  imisance  not  conciu* 
sive  as  to  the  right ;  236. 

in  ejectment,  not  condusive  as  to 
^  title,  in  another  ejectment.   Id. 
verdict  in  criminal  case»  whether  evidence  in 
civil.  237—241. 
evidence,  that  the  verdict  was  entered  by  mistake 

not  admissible.  218. 
where  special  verdict  may  be  found,  though  a  gene- 
ral one  cannot.  155. 
in  debt  in  awa^,  and  **  no  such  award"  pleaded* 
the  jury  cannot  find  the  amffd  void  by  matter 
dehors,  &c.  141. 
proof  of;  293. 

postea  indorsed,  not  evidence  of,  293. 

evidence,  that  cause  was 
tried.  Id. 
judgment  to  be  shewn,  entered  up.  Id. 
on  issue  out  of  ChaDcery,  decree  to  be 
shewn*  Id. 

VESTRY- 


INDEX, 

VESTRY-BOOK.   See  tit.  Parish. 
VICARAGE, 

endowment  of>  when  presumed,  no. 
VICE-CONSUL, 

certificate  of,  abroad.  288.    See  tit*  Cert^icate\ 
VIDELICET, 

effect  of,  in  pleading.   163. 
VOIRE  DIRE,  see  tit.  Witness. 

objection,  arising  on,  may  be  remored  on  the  flgune.  96^ 

W 
WAGER, 

in  action  for,  one  who  lays  a  similar  wager  is  competent. 

99- 
on  event  of  prosecution,  will  not  make  witness  incom- 
petent.   102*  ^ 
WAGES, 

in  action  for  by  seamen,  the  contract  to  be  produced  by 
the  defendant.  337. 
WAR, 

articles  of,  how  proved.   30c. 
WARRANTY, 

action  in  tort  for  breach  of  warranty  of  goods— plaintiff 
need  not  prove  that  defendant  knero  the  goods  to  be 
in  an  unfit  state,  though  so  averred.  159. 

the  substantive  parts  of.  the  warranty  to  be  stated 
and  proved. «i6i. 
WAY,  see  tit.  Road. 
public  right  of, 

hearsay,  evidence  of;  189. 

verdict,  evidence,   though  between  other  parties* 

private  right  of, 

hearsay,  whether  evidence  of.    190. 
usagCf  evidence  of.   120. 

extent  of  right  limited  by  the  usage.  122.123. 
use  of  way  for  carriages,  evidence  ^a  grant 
of  drift-way,  123. 
WAY-GOING  CROP, 

by  custom,  though  not  expressed  in  lease.  429. 
WIFE,  see  tit.  Husband  and  Wife. 
WILL, 

of  personal  property, 

proof  of  in  ecclesiastical  oourt ;  245.  293. 
mrobaite,  evidence  of,  24^.    See  tit.  Probate. 
ledger  book  of  ecclesiasttcal  court,  300* 
copy  of.  3CX). 
pHreal  property, 

requisites  of»  by  stat.  of  frauds*  374. 

of  copyhold,  requires  neither  attestation,  nor  signing. 

Id. 
exemplification  of,  not  evidence ;  377* 

L 1  probate 


Sir 
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WILL,  {continued) 

probate  or,  whether  evidence  to  prove  a  pedigree;  Id. 

as  secondary  evidence.  378. 
proof  of,  by  Bubscribixig  witness ;  378. 
single  witness,  sufficient,  at  law ;  Id. 

rule  in  chancery.  Id. 
"  credible  witnesses,"  who,  within  5th  section  of 
Stat,  of  Frauds ;  ^75. 

convicted  of  infamous  crime*  not  good 

witness.  376. 
interested  under  will ;  Id. 

whether  competent,  afler  release;  Id. 
devise  to  witness,  void.  376. 
creditor  may  attest,  though  will  charged 
with  debt.  376. 
subscribing  witness,  what  to  prove;  378.383. 

may  prove  the  will  forged.   32. 
signing ;  379. 

in  any  part  of  will, 

of  part,  intending  to  sign  the  whole, 

by  mark, 

stamped  name, 
by  seal,  insufficient ;  379. 380. 
testator  blind.  380. 
attestation;  380. 

need  not  express  that  they  subscribed 
jnUie^stator 8  presence ;  381. 
witnesses  need  not  see  testator  sign ;  38a. 
381. 
if  he  acknowledges  his  wiU,  sufficient. 

381. 
need  not  all  attest  at  tlie  same  time;  Id. 
nor  attest  every  page ;  382. 
whole  will  to  be  present.   Id. 
by  mark.  381. 
in  presence  of  testator,  382. 

if  he  might  see  the  attestation,  suf- 
ficient.  Id. 
execution,  how  proved,  when  subscribing  witness 
dead,  iiisane,  or  abroad;  383.384.385. 

when  handwriting  cannot  be  proved.  385. 
will  30  years  old,  whether  to  be  proved.  385. 
if  witnesses  deny  the  due  execution,  they  may  be 

contradicted.   384. 
will  impeached  for  fraud  —  evidence  is  admissible 
of  what  testator  said  at  the  time ;  428. 
if  impeached  by  witness,  who  imputes  fraud 
to  the   other  subscribing  witnesses   de- 
ceased, evidence  of  their  good  character 
admissible.  385. 
arobigm'ty  in  will,  when  explained  by  parol  evi- 
dence;  4xo.41i.417. 

See 


INDEX. 

WILL,  {continued) 

See  tit.  Ambiguity,  9Xkd  Evidence. 
JoffistSike  in  will,  as  to  devisee's  namey  or  descrip- 
tion of  property,  when  explained^  411.  412. 

413- 
trust  in  will  raised  by  parol  evidence,  when*  46a 

WITNESS, 

attesting  to  deed ;  See  tit.  Deed. 

to  will.    See  tit.  WilL 
deceased,  testimony  of,  when  evidence.  199. 
depositions  of.     See  tit.  Deposition. 
attendance  of,  to  give  evidence,  at  trial.  2* 
mode  of  procuring  attendance, 
in  civil  cases,  2. 
subpoena  ad  testificandum, 

how  many  may  be  put  in  one  writ ;  4* 
service  of.   4. 
duces  tecum.  11. 
before  commissioners  of  bankrupt,  6. 

of  inclosure.  7, 
in  criminal  cases ;  7. 
Bubpcena  ad  testificandum, 

service  of  in  different  parts  of  the  king- 
dom. 8. 
I    recognizance.  7. 

habeas  corpus  ad  testificandum ;  9.  io« 
when  the  vnrit  lies, 
how  sued  out  and  served ;  9.  io» 
for  prisoners  to  come  before  commissioners.  t,o» 
expences  of  lyitness  in  civil  cases ;  3. 

in  criminaLcases.  8. 9. 
privilege  of,  from  arrest*  on  trial,  5.6. 

before  arbitrator,  6. 
before  commissioners  of  bankrupt ; 

Id.  ' 
in  going  and  returning.   5. 
proceedings  against,  foe  non-attendance ;  4. 5. 
attachment, 

action  on  'case  for  damages, 
or  on  Stat.  5  Eliz.  Id. 
iacdmpetency  of;  from         > 

1.  Want  of  understanding.  13. 

insane,  idiots,  lunatics ; 

•deaf  and  dumb,  how  to  give  evidence: 

children,  when  competent.   14. 15. 

their  dieclarations,  not  upon  oath, 
not  evidence.  15. 

2.  Want  of  religious  principle.    i6. 

what  he  ousht  to  believe ; 
atheists,  infidels,  incompetent.  17. 
excommunication,  not  a  ground  of  objec* 
tion.  18. 

L  ]  2  oath;  ^ 


S'S 


Il« 


WITNESS,  {etmHnued) 

oath,  how  administered.  19. 

Quakers  may  affirm^  when*  to* 
See  tit.  Quakers. 
4.  Infamy  of  character ;  22.  ^ 

vnat  offences  incapacitate,  22.  23. 

proof  of,  by  record  of  judgment.  24^ 
competency,  how  restored,  24. 
purgation,  ancient  doctrine  of,  17. 
benefit  of  clergy,  and  burning  in  hand. 

2K*  26.  . 

who  entitled  to  clergy  without 

the  burning ;  25.  26. 

proof  of.  26. 

pardon.  27. 

under  great  seal, 

bv  act  o£  parliament,  Id« 

if  conddUonal,  performance  to  be 

shewn.  27.  28. 
when  disability  part  of  sentence. 

Id- 
warrant  under  privy  seal,  inauf* 

ficient.  Id. 
accomplices,  competent.  28. 

See  tit.  Accomplice* 
witness  giviu  evidence  to  avoid  his  own 
instrumenC  not  incompetent.  33. 
4.  Interest  renders  witnesses  incompetent.  34. 
reason  of  the  rule.  34* 
objection  when  to  be  made.  96. 
of  the  nature  of  the  interest  which  disqua* 
lifitts.  36 — ^6* 

interest,    in    the  ^ue^xon,— -in  the 

event  of  the  suit*  36. 

wishes,  or  bias  on  the  subject,  ex* 
pectation  of  benefit,  &c  36—38. 

several  actions  of  assault,  or  several 
indictments  for  perjuir,  —  defend- 
ant in  one  competent  for  a  defisnd- 
ant  in  another.  37. 

one  underwriter  competent  for  an« 
other.  Id. 

on  indictment  for  peHury  in  answer 
to  a  bill  filed  by  B,  B  is  competent. 

39. 

borrower  of  money  ^competent  to 
prove  usury.  39. 

that  the  event  may  make  it  more 
easy  to  recover  in  his  own  case,  or 
that  the  verdict  may  be  heard  ofbj 
the  jury,  —  no  ground  of  iocompe* 
tency,  38.  39. 

liability 
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WITNESS,  {continued) 
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liability   to    action   or   infonnatioQi 
not  sufficient  objection ;  40. 
persons  in  office, 
executor  de  son  tort, 
trustees,  agents.  40. 
witness  thinking  himself  interested* 

,   41—43- 

honorary  engagement  to  pay  costs. 

42. 
I  •  Where  a  verdict  may  be  evidence  for  or  against 
a  witness,  he  is  incompetent ;  43.  j^ 

as  on  question,  of  customary  right  of  com- 
mon^  44* 

of  way-going  crop,  44. 
of  liability  to  repair  fences 
contiguous  to  a  common, 
44. 

of  parochial  modus,  45. 
of  common  by  vicinage ;  45* 
otherwise  when  the  right  is 
merely  prescriptive.  45. 
defendant's  bail  not  competent,  46. 
sheriff's  officer  giving  security,  &c.  Id. 
prochein  amy  or  guardian.  Id. 
servant  incompetent  to  disprove  his  own 
negligence  in  action  against  his  master, 
46. 
ailer  proof  of  sale  of  goods  to  defendant 
and  J.  S.  as  partners,  J.  S.  is  not  com- 
petent to  prove  the  sale  to  himself  alone. 

4^' 
in  action  by  indorsee  against  acceptor,  the 

drawer  of  an  accommodation  bill  is  not 

competent    witness    for    defendant  to 

prove,  that  plaintiff  took  it  for  usurious 

consideration,  46.  48. 49. 
in  ejectment,  the  tenant  in  possession  is 

not    competent   for    defendant    under 

whom  he  holds,  48. 
dne  who  is  to  have  a  lease  of  the  lands,  if 

recovered,  not  competent  for  plaintiffl 

48. 
2.  Where  .witness  directly  gains  or  loses  by  the 
event*  he  ils  incompetent,  49.  50. 

however  small  the  gain  or  loss.  52.  53. 
witness  not  competent,  who  has  to  pay,  or 

be  ^aid,  on  the  event.  48.  49. 
devisee  taking  under  the  same  will.  51. 
Iiankrupt  not  competent  to  increase  the 

fund.  51.     See  tit  BankrupU 

8  creditor 
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WITNESS,  (amtinued) 

creditor  of  bankrupt  not  competent  to  in- 
crease the  fund.  51. 

See  tit.  Bankrupt* 
witness  discharging  himself  of  a  debt.  52. 
in  ejectment,  witness  not  competent  for 
defendant  to  proye  himself  the  real  te* 
nanty  and  the  defendant  his  bailiff.  52. 
wliere  the  witness  is  indifferent  to  either  partj, 
having  an  interest  towards  each,  he  is  compe- 
tent, 53. 

as  the  person  who  received  money,  in  as« 

sumpsit  for  money  had  and  received.  53. 

in  question  on  priority  of  demise,  lessor 

competent,  when.  53.  54. 
bill  of  exchange  drawn  as  i^  partnership 
firm,  — either  party  conli|B^t  to  shew 
w-ant  of  authority  in  the  drawer,  in  ac- 
tion by  payee  against  acceptor.  54. 
where  the  witness  has  a  remedy  against  either 
party,  the  circumstance  of  its  being  more  easy 
to  enforce  it  in  the  one  case  than  m  the  other 
will  not  make  him  incompetent.  ^^,  56. 
interested  witness  cannot  give  any  kind  of  evi- 
dence, that  is  material  for  enabling  the  party 
to  recover,  on  the  side  on  which  the  interest 
lies.  ^6. 
party  to  suit,  incompetent,  57. 
though  mere  trustee,  Id.  . 
corporate  body,    liable   to    costs    individually, 
incompetent,  though  indemnified.  Id. 
but   competent,  if  liable  only  in  corporate 
capacity;  Id. 
exception,  in  action  on  stat*  of  Winton.  57.     See 

tit.  Hundred. 
party,  not  compellable  to  give  evidence.  6b. 
rated  inhabitant  not  compellable.  60. 
may  give  evidence  against  jomt  suitor.  6o.  61  • 
defendant,  when  and  how  to  be  made  witness.  61  • 

See  tit.  Defendant, 
'  husband  and  wire  of  party  to  the  suit  incompetent. 

6^.  See  tit.  Husband  and  Wife, 
admissions  of  party,  evidence  against  him.  71. 

See  tit.  Admission, 
party  injured,   competent  in  criminal  prosecu- 
tions. 86. 

See  tit.  Prosecutor,    . 
exceptions  to  general  rule,  on  the  subject  of  interest. 
91— -06. 

informers,  competent,  when,  92. 
inhabitants  of  county,  parish,  &c.  when.  92. 
i)ee  tit.  Inhabitant, 

surveyor 
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WITNESS,  {conihmed) 

«  surveyor  of  parish,  in  prosecution  under  high- 
way act.  93. 
persons  entitled  to.  reward  on  conviction,  94, 
agents,    servants,    factors,   when    competent. 
94.  95. 
competency  of  interested  witness,  restored,  how* 
96. 

by  release,  payment,  &c»  97, 

of  bankrupt,  98. 

of  member  of  corporation,  98. 

by  resignation  or  disfranchisement.  Id. 
release,  when  unnecessary ;  99. 
See  tit.  Release. 
objection  to  competency,  when  to  be  made.  96. 
exan^i^ion  of, 

Vj^Hbterrogatories,  igb 
^^^of  prisoner  of  twKr,  10. 

witness  resident  abroad,  10. 

in  India,  1 1  • 
going  abroad.  10. 
by  consent.  t8. 
objection  to  competency,  when  regularly  taken.  96. 

205. 
leading  question,  allowed  in  cross-examination,  205.' 

when,  in  examination  in  chief.  Id. 
privileged  from  answering,  when ;  206. 
to  expose  himself  to  criminal  charge 

or  penalty,  206. 
to  declare  his  own  infamy ;  206 — 208. 
not  privileged,  if  his  answer  would  only  subject 
him  to  a  civil  action,  208. 

or  charge  him  with  a  debt.  I^ 
number  of  witnesses,  to  prove  a  fact ;  107. 

in  trial  for  perjury.  107. 
in  treason.  108.     See  tit.  Treas<m» 
in  courts  of  equity,  no. 
in  ecclesiastical  courts,  i  lo* 
memorandum  to  assist  roemoiy.  199.  209. 
opinion  of,  when  evidence.  209. 
cross-examination  of,  rule  as  to;  210. 

not  to  collateral,  irrelevant  facts.  210. 
witness,  called  and  sworn,  but  not  examined, 

may  be  cross-examined.  21  r. 
whether,  after  cross-examination,  a  party  may 
recall  the  witness  to -prove  his  case,  and  put 
leading  questions.  211. 
books,  called  for  and  produced,  but  not  used, 
are  not  therefore  evidence ^r  the  party  who 
pro^pces,  212. 

but  are  evidence  for  him,  if  inspected, 
though  not  used.  Id. 

credit 
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WITNESS  {cofUinued)  > 

credit  of,  how  impeached;  212.  ^     •     • 

by  witness  to  his  general  characSer,  2^2^ 
by  disproviiu^the  fact^j  stated  by  him,  l# 
by  proof  of  Mntradictory  statements ;  I(1L»/ 
depositions  signed  by  witness,  evidence 

to  contradict,  212. 
conviction,  purporting  to-  set  out  hit 
deposition,  not  evidence.  212.  213. 
party  calling,  cannot  discredit  him  by  evidence 
of  his  general  bad  character ;  i  lo. 
may  disprove  facts.  Id. 
WORDS, 

action  for.    See  tit.  LibeL  Slander* 
WRIT, 

return  of  sheriflT,  upon,  evidence  of  the  fa 
^ttinig  out,  how  proved||M|p3. 

when  only  WHcement, 
when  the  gist  of  the  action.  Icl.^ 
fieri  facias,  without  proof  of  judgment,  evidence,  when. 

Id. 
of  habeas  corpus  ad  testificandum,! 
of  subpoena  ad  testificandum,  >  See  tit.  Wiiness^ 

duces  tecum.  J 

WRITINGS, 

ancient,  when  evidence ;  315. 


I 


proper  custody  of,  to  be  shewn.  317.  349. 
public,  not  judicial ;  fo2 — ^320. 

inspection  of;   See  tiL  Inspection* 

proof  of  entry  in.  32 1 . 
private ;  335.     See  tit.  Deed. 

copy  of,  when  evidence  ;  338.  346. 

parol  evidence  of  ^  Id. 

duplicate  original.  ^42.  343. 

process  for  compelhng  production ;  1 1.  335. 

party,  when  excused  from  producing. 

police  to  produce.  336.    See  tit.  Notice. 

rule  of  court  to  produce,  to  get  the  writing 

stamped.  346.  n. 
rule  for  inspecting  and  taking  copy.  Id. 
judge's  order  for  producing,  m  action  on  poticy* 

337- 

E roof  of  written  instrument.  356.  357.  Stc 
andwriting  how  proved.  364.    See  tit.  Hand-- 
writing* 


THE  END.    ^ 
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